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BBE/JIEHHNE

Kak noxassiBaer onbIT ¢yHknuonupoanus YIIK P®, on npencraBiser
co00ll HeypaBHOBEIIEHHYIO U HECTAOMJIbHYI0O HOPMAaTUBHYIO cucteMy. Ha ¢one
KpaliHell HEyCTOMYMBOCTH MPOIECCYATbHOTO 3aKOHOAATENIbCTBA BCe OoJiee ove-
BUJIHO TPOSIBISIETCS KPU3HUC CTaAUU NPEABAPUTEIBLHOIO PacCIEIOBaHUS TMpe-
CTyIieHui. [y ero npeosoiaeHus: HaJUIeKUT ONPEAEIIUTD 1IeJIb YTOJIOBHOTO CY-
JONPOU3BOJICTBA, HA OCHOBE KOTOPOW MPEACTOUT CPOPMYyIHPOBAThH 3aJa4H CTa-
U yTOJIOBHOTO MPOLECCA, B YACTHOCTH MPEIBAPUTEIBHOTO PACCIIEI0BAHUS.

[Toka ke Mbl UM€eM JIEJI0 C TEM, UTO 3aKOHOJATENb OTKAa3aJCsl OT UCIOJIb-
30BaHMSI TEPMUHA «33Ja4d YIOJOBHOTO MPOLECCa», MPEIIOKUB KATETOPUIO
«HA3HAYEHHE YTOJIOBHOTO CyJONPOU3BOICTBaY. HemocpencTBEeHHbIE OPUEHTUPBI
KaK JUISl BCEl yroJOBHO-NPOILECCYaTbHON NEATEeIbHOCTH, TaK U JJISl COCTaBJIs-
IOIMX €€ 3TANOB OKA3AJIMCh Pa3MBITBIMU. 3alIUTy NPaB U 3aKOHHBIX UHTEPECOB
JIUIl U OpraHu3aluid, NOTEPIEBIINX OT MPECTYIUICHUH, 3allIUTY JIMYHOCTU OT He-
3aKOHHOTO U HEOOOCHOBAHHOT'O OOBUHEHUS, OCYKICHMSI, OTPAaHUYEHUS €€ NPaB
u cBo0ox (4. 1 ct. 6 YIIK P®) 3aTpyaAHUTENBHO paccMaTpuBaTh B KaueCTBE Ta-
KOBBIX, YTO, B CBOIO OUYE€pE/lb, YCIOKHSAET YSICHEHHE 3a7au MPEABAPUTEIHLHOIO
paccienoBaHus, 0e3 TMOHUMAHUA KOTOPBIX HEBO3MOXKHO 3()(PEKTUBHO OCY-
HIECTBJISThH LEJICHANPABICHHYIO YTOJIOBHO-IIPOLIECCYANBbHYIO AeSTENbHOCTh. CH-
CTEMY U COJEpKaHUE 3aJlay MPEABAPUTEIBLHOIO PACCIEOBAHUS CIIEIOBATENH U
IO3HABaTENU ! BBIHYKIEHBI ONPEENIATEH HE YEPE3 3aKOHOJATENbHYI0 YCTAHOBKY,
a MOCPEACTBOM aHAJIM3a MPOSIBICHUS MPHUHIIMIIOB YIOJOBHOIO MpoLecca Ha J10-
CyJIeOHOM 3Tare MPOU3BOJCTBA MO JENy, OOIIUX YCIOBUN MpPEIBAPUTEIHLHOTO
paccieoBaHusl, CAMOCTOSITEIbHBIX HHCTUTYTOB M JaXe€ OTHEIbHBIX HOPM Yro-
JIOBHO-TIPOIIECCYANIbHOTO 3aKOHOIaTENbCTBA.

Bmecte ¢ Tem aHanu3 psga NPUHUUNHAIBHBIX MOJOXEHUN YTrOJIOBHOTO
CYJONPOU3BOACTBA (cocTsA3aTebHOCTh CTOpOoH (cT. 15 YIIK P®), oTHeceHnue
cienoBatens kK ctopoHe oOBuHeHMs (TiaBa 6 YIIK P®), BoznokeHue Ha HHX
00SI3aHHOCTH 1O OCYIIECTBIEHUIO YrojoBHOTo mpecienoBanus (cr. 21 VYIIK
P®), orcyrctBue B cucreme npunnumnoB (rimaa 2 YIIK P®) tpeGoBanus o
HEOOXOIMMOCTH BCECTOPOHHETO, MOJHOTO U OOBEKTHUBHOTO HCCIEAOBAHUS 00-
CTOSITEJIbCTB JIENIAa U JIp.) YKa3bIBAET HA HEONPEAEIICHHOCTh 3a7a4 CTaauu Mpea-
BApUTEIBHOIO pacciefoBaHus. Hamnuumsg OpUEHTHUPYIOIIMX HOPMATHBHBIX
npeanucanuit (ct. 6, 73, 152 YIIK P® u ap.) HEAoCTaTOYHO, U 3TO HE YMEHb-
[IaeT YUCIIO0 MpoOJeM IMpH YCTAaHOBJIEHUM Kpyra 3ajad MpeaBapUTEeIbHOIO pac-
CJIEIOBaHHSI.

B ycnoBHsiX HEYETKOTO 3aKOHOAATEIBHOIO PETYJIMPOBAHUS HANPABICHUN
NEATEeNIbHOCTH, YCI0XHEHHOTO TMEPMAaHEHTHBIMA W3MEHEHUSIMH YTOJOBHO-
MPOLIECCYAIbHOTO 3aKOHA, OPraHbl MPEJBAPUTEIBHOTO PACCIEAOBAHUS BBIHYXK-
JIEHbI 00paIlaThCs K MOA3aKOHHBIM HOPMATHUBHO-IIPABOBBIM aKTaM, B TOM YHCJIC

' B naneHelimem npu yImoMHUHAHUHU O cliefoBaTene OyAeT MoApa3yMeBaThCs U JO3HA-
BaTeb, €CIIM UHOE HE OTOBOPEHO.



BEJIOMCTBEHHBIM, TPEOOBAHUS KOTOPBIX HAIIEJIEHbI HE CTOJIbKO Ha MOTPEOHOCTH
IPAKJIAaH U OPraHU3aLNN, IPUHUMAOIINX YYAaCTHE B YTOJIOBHOM CYJAOIPOU3BOI-
CTBE, CKOJBKO Ha COOCTBEHHBIE I€JIeyKa3aTeld, YTO OTYACTH 3aKOHOMEPHO.
Opnnako aOCTpakTHO-UU(PPOBBIE CTATUCTUUECKUE OPUEHTHUPHI HE BCET/Ia CIOCO0-
CTBYIOT YCTAHOBJIEHUIO HMCTHUHHBIX HPHOPUTETOB JEATEIBHOCTH CIIEIOBATEINS.
Pemenne 0003HaueHHOM MPOOIEMBI BUAUTCS B OMPEEICHUN KOHKPETHBIX 3a-
Ja4y [PEABAPUTEIILHOIO PACCIIEOBAHNUS KaK OCHOBHBIX JICTEPMHUHAHT JECATEIIb-
HOCTH CJieIoBatTessi, 00€CIeunBaOIINX HENPEAB3SATOE U MOJIHOLUEHHOE UCCIE10-
BaHUE OOCTOATEIBCTB COBEPILIEHHOTO MPECTYIIICHHUS.

Cnenyer KOHCTaTUpOBaTh, 4YTO CPEOU YUYEHBIX-NIPOLECCYaTUCTOB HET
€MHCTBA B3IJIAI0B Ha 33aJlau JocyaeOHoro nmpousBoacTBa. Ha crpanunax mpa-
BOBOM MeyYaTh MPOBOAUTCS pa3rpaHUYCHUE JIMOO CMENICHUE MOHATUM «IEIn,
«3agaun», «PyHKIMW» MPEeABAPUTEIBLHOTO paccienoBanus. et uHTeHCUBHOE
00CyX/IeHHE BOIPOCOB 3aKOHOJATENBHOTO PETrYJIMPOBAHMSI OCHOBHBIX HalpaB-
JIEHUH JeSaTeNbHOCTH ciienoBaTens. OIHAaKo Hay4yHble pa3paObOTKH BBITOIHSIIOT-
csi o Oorpiieil yactu 0e3 ydyera METOAOJOTHYECKONW 3HAYMMOCTU KaTeropHuu
«3agada», oOpasyloleld TeOpEeTHKO-NPABOBbIE MPEANOChUIKH (HOPMUPOBAHUS
3a/1a4 NPEIBAPUTEIIBHOTO PACCIIETOBAHUS.

[IpomomkaeT coXpaHATHCS TMOTPEOHOCTh B HAYYHOM HCCIE0oBaHUU (e-
HOMEHA «3aJa4¥ IPEABAPUTEIBHOTIO PACCICIOBAaHUS), PE3YyJIBTATOM KOTOPOTO
MOXET CTaTh OINPEIEICHUE CUCTEMBbI YCTAHOBJIEHUW K JEATEIBHOCTH CIEN0Ba-
TeNsl, OOBEKTUBHO OOYCTIOBJICHHBIX JJIEMEHTAMHU IIEJICMOJIATaHusl YTOJIOBHOTO
CYJIOIIPOU3BOJICTBA. YKa3aHHBIE 00CTOSTENHCTBA MPEIOTPEASTIINA TPEIMET UC-
CJIEIOBaHUS.

ABTOp IPU3HATENIEH 3aCIIyKEHHOMY JesTento Hayku Pocculickoit ®Dene-
panuu, TOKTOpY OpUAMYECKHX Hayk, mnpodeccopy B.B. Hukxomoky, moktopy
IOPUANYECKUX HayK, AouneHTy A.Jl. HazapoBy 3a MOJOKHUTENBHYIO OLIEHKY MO-
HOoTpaduu Mpu ee PEIEeH3UPOBAHWU W BBICKa3aHHBIE TOXKENIaHUs; OJarojgapeH
JOKTOPY IOpUIIMYECKUX HayK, podeccopy A.C. baxre, 3aciyKeHHOMY IOPUCTY
Poccuiickoii  ®enepanuu, KaHAWAATY OPUAMYECKUX HayK, Mpodeccopy
B.B. Kanpauikomy, a Takke BCEM KOJUIETaM U APY3bsM, MOBJIUSBIIMM Ha BbI-
00p TeMaTUKU MOHOTpaduu, MPeIOKUBIIMM IOJE3HbIE PEKOMEHAAINH, OKa-
3aBIIMM COJIEUCTBHE B COOpE SMIIMPUYECKOTO Marepuana U MHBIM 00pa3om
MOJJICPKABIIUM aBTOpPa IPHU ITPOBEICHUN UCCIEAO0BAHUS.

HccnenoBanne 3a1a4y NpeaBapUTENIbHOIO PACCiIeI0BaHUs, HA4aTOE aBTO-
poM OoJiee IecATH JIeT Ha3all, MO3BOJIAJIO MO MPOIIECTBUM BPEMEHU YTBEPIUTh-
Cs B OTHEIBHBIX NTO3UIUAX, & HEKOTOPBIE U3 HUX IepeocMbICanThb. K HacTosme-
My MOMEHTY CO BCEH YBEPEHHOCTBHIO MOXHO KOHCTAaTUPOBaTh, YTO JAHHOE MO-
HOTrpaduyYecKoe UCCIeOoBaHNE HE MPETeHayeT Ha KoHeuHoe. JlanbpHelel npo-
paboOTKH TPeOYIOT OTAENbHBIE BOMPOCHI, KaK 00O3HAYEHHBIE, TAK U OMOCPEA0-
BAaHHO 3aTPOHYTHIE B HEH. ABTOPOM C MCKPEHHEW 0JIaroapHOCTBIO OYIyT MpU-
HSATBHI OT3BIBBI, 3aMEUYaHMs, TOXKEIAHUS IO YCOBEPIICHCTBOBAHUIO 3aTPOHYTHIX
aCIIEKTOB U JAJbHEUIIEMY Pa3BUTHIO TEMBI.



I'VIABA 1
METOAO/JIOTNYECKUE N NTCTOPNYECKUE OCHOBDI
SATAY ITPEABAPUTEJ/IBHOI'O PACC/IEAOBAHUA

§ 1. Kareropusa «3ajgada» B yrOJIOBHOM IIpoIiecce

[TosHOLIEHHOE M3yYeHUE 3a/ad IMPEABAPUTEIBHOIO PACCIENOBAHMS BO3-
MO>KHO TOJIBKO MpHU yriayOJIeHHOM oOpallleHuu K ONpEeNesIoIMM UX HadajaMm.
U B nepByI0 OYepeah Hallle BHUMAHUE NPHUBJIEKAET KaTeropus «samaday'. O6-
HICTIPUHATOE €€ MOHMMAaHKE MOTJIO OBl CYHIECTBEHHBIM 00pa30M YIPOCTUTH HC-
CJIEJOBaHME 3a7a4 NIPEABAPUTENBHOIO paccienoBanus. OIHAKO B IPOLECCYallb-
HOI JMTEepaType HET €IWHOTO MHEHHUS O COAEpP)KAHWU KAaTErOpuu «3ajgadyay, a
TaK)X€ €€ COOTHOUIEHUH C PAJIOM CMEXKHBIX KaT€rOpuHu.

BecbMa pacnpocTpaHeH MOAXoA, B CUIIy KOTOPOTO II€JIb U 3aJada B yro-
JIOBHOM IIPOIIECCE HE PAa3TPAHUUYUBAIOTCS, PACCMATPUBAIOTCS KaK PaBHOLICHHBIE
nonsTus’. Ero cTOpoHHMKHM BO3PaKarOT NPOTUB MOMBITOK CPOPMYIIUPOBATH JBE
CUCTEMBI COOTBETCTBYIOIIMX KAaTErOPUM, CUMTAIOT CIIOP O Pa3srpaHUYECHUU yKa-
3aHHBIX NOHATUN OECIPEMETHBIM.

AHanu3 JaHHOU MO3UIMHU MO3BOJIMJ HAM IPHUUTH K BBIBOJY, YTO HA3BaH-
HbI€ TEPMUHBI UCIIOJIb3YIOTCA B YNPOIIEHHOM IpejcTaBiieHuu. Tak, O01bIINH-
CTBO aBTOPOB OPUEHTUPYIOTCS JUIIb HA TOJKOBBIE CIIOBAPU PYCCKOIO s3bIKa. B
qacTHOCTH, B TonmkoBom cioBape pycckoro sseika C.M. Oxerosa, H.IO. IlBe-
JIOBOU yKasbIBAa€TCs: «3agada — TO, 4TO TPeOyeT MCIOIHEHUS, Pa3speleHus»”.
OpnHako NPUBEIECHHBIM ONpPEIEICHUEM HE OXBATHIBAIOTCS BCE OCOOEHHOCTH,

' Yicnonb3sys ¢punocopckuii TepMUH «KAaTErOpHs», Mbl HCXOAUM M3 TOTO, YTO OHA AB-
JSIeTCS CIOXKHBIM CTPYKTYPHBIM 00pa30BaHUEM, MPEACTABIIET COO0M «IIpeliebHOE 110 YPOB-
HIO 0000meHus hyHIaMeHTanbHOe abcTpakTHOE ToHsATHE» (BacunseB A.M. IIpaBoBrie kaTe-
ropun. M., 1976. C. 58). «Karteropusi» B KauecTBE CBOUX XapPaKTEPUCTUK OOBEAMHSET pa3-
JUYHBIE TIOHATHS, @ TaKXKe B3aMMOCBSI3b M COOTHOILIEHUE C MHBIMHU MOHSTUSAMH. BakHOCTBH
yueTa BceX NMPHU3HAKOB OOYCIOBIMBACTCS TEM, YTO HAYYHOE HCCIIEOBAHUE O 33Jayax Hpei-
BapHUTENILHOTO paccieloBaHUs JOHKHO OCHOBBIBATHCS HAa METOAOJIOTHH OOIIEHAay4YHbIX KOH-
11(S110017078

2 Cm.: Dabkuag I1.C. Ilenn m cpeacTBa WX MOCTUKEHUSI B COBETCKOM YTOJOBHO-
npoueccyansHoM mpase. JI., 1976. C.26; 'opckuii I'.®. Kokopes JI.J., Onbkunn I1.C. Ilpo-
0JIeMBl JTOKa3aTeJIbCTB B COBETCKOM YrojloBHOM Tiporiecce. Boponex, 1978. C. 57; Edumu-
yeB C.II. 3amaun mpenBaputensHoro paccienoanus // IIporeccyanbHble BOMPOCH! MpeaBa-
PHUTEIBHOTO pacCieIOBaHMs Ha COBpeMEHHOM dTane: ¢O0. Hayd. Tp. Bonrorpan, 1988. C. 7;
Musynuna E.B. Ilens yrojgoBHoro mnpoiiecca U oxpaHa npaB JHYHOCTH OOBUHAEMOTO // AKTY-
aJIbHBIC TTPOOJIEMBI TTPABOBOM 3aIUTHI JIMYHOCTH B YTOJIOBHOM CYIOIPOMU3BOCTBE : CO. HAyH.
Tp. Apocnasns, 1990. C. 140; Ogunuos B.H. K Bonpocy o0 3agadax yroinoBHOTO CyAONpOU3-
BozactBa // CnenoBarens. 2004. Ne 11. C.28; E¢pumuues C.I1., Edumuues [1.C. 3amgauu npen-
BapuTeNbHOro paccienoBanus // XKypnan poccuiickoro npasa. 2006. Ne 9. C. 84 u nip.

3 Osxeros C.W. TonkoBslii coBaps pycckoro si3bika / mox pea. H.IO. 1lseoBoit. M.,
2003. C. 198.



cnenupruyecKre YepThl KATETOPUH «3ajJlayay. SIBHO MPOCIIEKUBACTCS CXOACTBO C
TEPMHHOM «ILEIb»: «TO, YTO HAJO, JKEIATENLHO OCYIIECTBUTEY . Orpannuusa-
ACh JIMIIb 3THUMH TOJKOBAHUSIMH, PACCMATPUBAEMbIE KATErOPUU JOCTATOYHO
TPYAHO pa3rpaHuuuTh. llo HalleMy MHEHHUIO, UCIOJIb30BaHUE ONPEICICHUIM
oO0IIero mopsigka He TOJNBKO 3aKOHOMEPHO BBI3BIBAET MPOOJIEMY, CBSI3aHHYIO C
pasrpaHUYC€HUEM TEPMUHOB, B TOM YHCJIE€ U pacCMaTpUBAEMbIX HAMH, HO U HE
JIAeT MOJIHOTO MPEACTABICHUS U O0ETHSET COJepKaHUE JAHHBIX KaTerOpuil.

[IpuBepkeHIIbl YKa3aHHOTO MOAX0/1a, KaK MPaBUIIO, CCHUIAIOTCS HA TOUKY
3penust npodeccopa I1.C. DnbKUHA, yTBEp>KIABIIEH, YTO «HENIb3sl MPHU3HATH
OTpaBJaHHBIMU TOMBITKA CHOPMYIUPOBATH B TEOPUH COBETCKOI'O YTI'OJIOBHOTO
npoiiecca (TeM 0osiee B 3aKOHOJIATENIbCTBE) ABE CUCTEMbI COOTBETCTBYIOIIMX Ka-
Teropuil — meneu u 3anay. JlroOoi KpuTepuil UX pasrpaHUUYEHUs] MO COJEpHKa-
HUIO OKa3aJICsi Obl HCKYCCTBEHHBIM M HayMaHHBIM»?.,

B 1o xe Bpems I1.C. DnpkuH oroBapuBaia, 4To NpU UCCIEAOBAHUM MPO-
0JIeM YrOJIOBHOTO CYJONPOU3BOICTBA HEOOXOJMMO PYKOBOJICTBOBATHCS MOJIOMKE-
HUEM 00 M3y4eHUH KOHKPETHBIX BOIPOCOB HAYKHU Yepe3 TOCTATOYHYIO SICHOCTH B
MOCTAaHOBKE M PEIICHWH OOIMX BOMpocoB. [Ipogomxas MbICIb, OHA CChLIAIACh
Ha BbIckaszbiBanue B.U. Jlenuna: «Kto Gepercs 3a yacTHbIE BOIIPOCHI O€3 Ipe/Ba-
PUTENBHOTO PellIeHUs 00X, TOT HEMUHYEMO OyIeT Ha KaXJI0M Iary 0ecco3Ha-
TENBHO 171 ce0st "HATBIKATLCA" Ha OTH OOIKE BOIPOCHI»>,

OO0mieTeopeTHUYECKUEe OCHOBBI MPUMEHUTEIBLHO K MPEAMETY HAIIEro Hc-
CJIeIOBaHUs JOJDKHBIM 00pa3oM BBHIIIEYKAa3aHHBIM aBTOPOM PACCMOTPEHBI HE
obuti. CunTtaem, 4To, UCXO/I U3 COBPEMEHHOTO YPOBHS Pa3BUTHSI TEOPUH, ITO-
My HEO0OXOJMMO YJENIUTh MPUCTAIIbBHOE BHUMAHUE, YACHUTh CYyTh TEPMHUHA «3a-
a4y, O0Ka3aTh €r0 MHOTOTPAHHOCTh MU MHOTOACIIEKTHOCTh, TOJIBKO MOCTE ITO-
ro MOSIBUTCS BO3MOXHOCTh MCCIIEIOBaHUSl JAHHOM KaTEropud B YTOJOBHOM
IIPOLIECCE B LIEJIOM, B TOM YHUCJE B CTAUU MIPEIBAPUTEIILHOTO PACCIIEIOBAHUY.

Kaxnas yacTHas Hayka M3y4aeT KAa4eCTBEHHO ONPENEIICHHYIO CHCTEMY
3aKoHOMepHOCTel. OgHaKO HU OFHA W3 HUX HE M3y4aeT 3aKOHOMEPHOCTH, 00-
e JJIsl SIBICHUM NPUPOJbI, Pa3BUTHUSI COLIMYMa U YEJIOBEYECKOIO MO3HAHUS.
UccnenoBanue xe m000H U3 CHCTEM HEOTJEINUMO OT M3YUYEHUS! OOIEHAYYHBIX
BOINpPOCOB. OUYEBUAHO, YTO ITOT MOMEHT MPUHIUIUATBHO BaXKEH JIJIs MOJHOTHI U
BCECTOPOHHOCTH HAYUYHBIX U3bICKaHUW. Takoe oOpailleHHEe MO3BOJUT YETKO
OTIPENIETUTh METOAOJIOTUYECKUE OCHOBBI MCCIICIOBAHUS, BRIPA0OTATh UCXOTHBIC
MOJIOXKEHUSI U KPUTEPUU PA3TPAHUUYCHUS UCTIOIb3YEMbIX TEPMUHOB, CHOPMYIIH-
poBath JePUHULIUN.

B sToM mane [ MicciienoBatelisi Ha MEPBOM MecTe CTOUT duiocodus,
KOTOpasi «CBOJAUT BOCIMHO PE3yJIbTaThl UCCIIEIOBAHUN BO BCEX 00JIACTSIX 3Ha-
HUS, CO3/1aBasi BCEOOBEMIIOIIUN CUHTE3 YHHBEPCAJIBbHBIX 3aKOHOB OBITHS H

I Osxeros C.U. Ykas3. cou. C. 873.
2 3npkung [1.C. Ykas. cou. C. 38.
3 Tam xe. C. 3.



MBILLIEHHS» |. DTO 0OBACHAETCS TEM, YTO METOABI GUIOCOPUU UMEOT YHUBEP-
CaNbHBIA XapakTep, 00JIacTb UX MPUMEHEHUs JTOCTAaTOYHO HIMpoka. B To ke
BpeMs (prstocodckre KaTeropuu He TePEexXoasT B APYyTHe HAYKH B TOTOBOM BUJIE,
a IOIy4aroT B HUX cnenuduueckoe Bepaxkenne’. OHU UCHONB3YIOTCSA B CHELH-
NBbHBIX 00JIACTAX 3HAHUUW U, BCTPAUBASICh B OMPEEICHHYIO CUCTEMY IOJIOXKE-
HUM, CTAHOBSATCSI MPUMEHUMBIMHU K CHEHU(PUUECKOMY MaTepUaly COOTBETCTBY-
I01el Hayku. B 4acTHBIX HaykaX MCXOAHBIE OOIIME MPEACTABICHUS Pa3BEPThI-
BalOTCS JIeTaNIbHEE, HATIOMHSIIOTCS OoJiee OOTaThiM COAEpKaHUEM, KOHKPETH3H-
pytorcst. OTCYTCTBHUE K€ OOUIUX TEOPETUUECKUX MOJIEIEH ¢ HEKOTOPOr0 MOMEH-
Ta HAYMHAET CYIIECTBEHHO TOPMO3HUThH Pa3BUTHE CHENUANBHBIX HAyK . B CBs3H ¢
ATUM MOKHO yTBEPXKAaTh, YTO OOIIECTEOPETUUECKUE Pa3paOOTKH CTUMYIUPYIOT
MOSIBJIEHUE HOBBIX OMIIMPUUYECKUX THUIOTE3, METOJIOJOTMUYECKUX MOAXOHO0B IS
OCTaJIbHBIX HayK, B TOM YHCII€ U JJIs UCCIEAYIOIIUX CIOXKHBIE (POPMBI yeIoBe-
YECKOTO IOBECHUS.

Ilo3HaHue 1mpaBa, IPABOBBIX YCTAHOBJICHUNM WU IPABOIPUMEHUTEIBLHOU
MPAKTUKHU JIOJDKHO COYETAThCS C MCIIOIB30BaHUEM pPa3pabOTOK TEOpWHU TO3HA-
HHsI, THOCEOJIOTUH”?. DTO OOBACHAETCS M TEM, YTO «PEIIEHUE OTHAEIBHON Ipo-
OleMbl HE BCerJa JaeT BO3MOXHOCTHU BBISIBUTH CYIIHOCTBH II€JIOTO, HE BCEr/a
OHO MOKET OBITh M IPABUIILHEIM» . Bee yKa3aHHOE BBIILIE B IIOJIHOM MeEpe OTHO-
CUTCA U K OTEYECTBEHHOMY YTOJIOBHOMY CYJIOIPOU3BOACTBY KaK K LIETOCTHOMY,
OTHOCHUTEJILHO CAMOCTOSITEIbHOMY U O0OCOOJIEHHOMY SIBIICHHIO, OCHOBBIBAIO-
meMycss Ha oOmereoperndeckux KoHuenuusax’. COBpEMEHHBIA YTrOJIOBHBIM
MpoIIeCcC MEPEKUBACT MEPUO KapAUHAILHBIX MPeoOpa30BaHMil, HAMETUBIIIUXCS
¢ koHI1a XX B., CBI3aHHBIX C MPOIECCOM JIEMOKpaTU3aIlMU OOIIECTBA U MOCTPO-
€HUS MPABOBOrO rocylapcTBa. IIpOUCXOAUT MEPEOCMBICIEHUE HEKOTOPBIX pe-
3yJbTaTOB CyneOHON pedopMbl, B pe3yibTaTe 4Yero caM Kypc MpOAO0KaeMoi
cy1e6HOI pedopMBI MOABEPrCsS KOPPEKTUPOBKE’. B CBS3M ¢ 9THM B paMKax W3-
OpaHHOM TEeMAaTUKU HEOOXOJUMO 0OpaTUTHCA K €€ 0OIleHayYHbIM OCHOBAaM, TaK
KaK Hay4yHOE€ MCCJIEJOBAHUE 3a/1a4 PEABAPUTEIILHOIO PACCIENOBAHUS BO3MOXK-
HO JIMIITH HA METOJIOJIOTHYECKOM «(PyHIaMeHTe» OOIeHayYHBIX KOHIICTIIIHH.

! ®dunocopekuii sHIMKIONEIMYIECKH coBaph. M., 1983. C. 726.

2 Kasumupuyk B.I1. TIpaBo u MeToss! ero m3ydenus. M., 1965. C. 65.

3 ®oganos B.I1. ConuanbHas JesSTeNbHOCTh Kak cucteMa. Hosocubupcek, 1981. C. 7-8.

4 3unarynmua 3.3. TIpUHIMIBI THOCEOIOTMH M HX HIHOPHPOBAHHE B YTOJOBHO-
npoleccyalbHbIX UCCIeI0BaHUAX // AKTyalbHble npoOsiemsl npaBa Poccun u crpan CHI™:
MmaTepuaisl [X Mexmynap. Hayd.-mipakt. KoH}. Yenssounck, 2007. Y.III. C. 199.

> Bapabam A.C. ITy0nM4HOE Ha4ajo pOCCHUICKOTO yroJOBHOTO MpOLEcca : aBToped.
muc.... A-pa ropun. Hayk. KpacHosipek, 2006. C. 4.

% Jlons C.JI. ®unocodckre ¥ CONMATBLHO-TIPABOBBIE OCHOBBI YTOJIOBHOTO Iporecca //
[IpaBoBble MpoOIEMBI YKpPEIUIEHU POCCUICKON rocynapcTBeHHOCTH : c¢O. cT. Tomck, 2005.
C. 15.

” Mocnanue Ipesunenta Poccuiickoit @enepamun Denepansuomy Cobpanuio PD //
Poc. razera. 2006. 11 mas.



Bomnpocsl, cBA3aHHBIE C JETEPMUHAHTAMU YEJIOBEYECKON JEATEIbHOCTH,
ee CTPYKTYpOM, BOJTHOBAJIU HCCIeAOBaTEIeH JaHHON MPOOIEMBI C IPEBHEHIITNX
BpeMeH. Tak, 0JHO U3 MEePBBIX YIIOMUHAHUN MBI MOKEM OOHAPYKHUTh Y APHUCTO-
TeJIs, KOTOPBIM OTMEYall, YTO YaCTHBIC MM JICSITEIIHHOCTH COOTHOCSTCS ¢ OoJee
obmumu nensaMu. Mimest moquMHeHHbBIA CMBICT, CaMH 1O ce0e MepBbie HAXOJIAT
CBOE «OIPaB/IaHUE» TOJILKO B COOTHECEHHH ¢ OoJiee OOIIMMHU LENSIMH, KOTOPhIE
B KOHEYHOM CUE€TE€ JOJKHBI OBITh OIMpEeeHbl KaK BCEOOIre U 0eCKOHEYHbBIC
0 COIEPKAHMIO, HAIIPHMEP B COOTHECEHMH ¢ Omarom Boobme!. Takum obpa-
30M, ApPHUCTOTEIb HAMETHJI JBa PA3JIUYHBIX MO COACPKAHUIO TMOHATHS IIEJIH:
1eJb JEATEIbHOCTH YeJIOBeKa U OECKOHEUHYIO IO COJIEPKAHUIO 1eh CTpeMIe-
Hus. PaccyxiaeHus ApUCTOTENs] MO3BOJIMINA MOCIEIYIOIMIUM HCCIEI0BaATEIsIM
BBIJICJISITH B €M0 YUSHUH O IEJIU CAMOCTOSITENIbHBIE U PA3JIMUHbIE 110 CMBICITY T10-
Hatusi. [lepBas U3 TaKOBBIX — 3TO aKTyalibHasl 1I€J1b, YaCTHAA U KOHEYHAs MO CO-
JepkaHuio. YKa3zaHHas 11eJb 00pa3yeT 3BEHO pPealbHOM YeIOBEYECKON JIeATEb-
HOCTH, TIPEACTABIISAIONICH COO0M ABMKEHUE OT OJHOM Ienu K Apyroi. MiMeHHo
€€ OMNpeIEIISIIOT KaK HEMOCPEJACTBEHHYIO MPAKTUUECKYIO 3a/1a4y B UEJIOBEUYECKOU
JIeSITETLHOCTH.

Ilesns BTOpOro pojia — MOTEHIMAIbHAS 1€]b — €CTh HEKOTOPOE MBICIIMMOE
0J1aro, B HaAMpaBlICHUM K KOTOPOMY OCYIIECTBISETCS JBHXKCHHUE IO YaCTHBIM
LEJIAM, JBUKEHHUE OT OJHOW YACTHOM LIEJM JEATEIBbHOCTH K APYTrOM, OT MEHEE
o011ei 1 3HaYNTENbHOM K Oonee obmel. IMEHHO K yKa3aHHBIM IIEJISIM Y€JIOBEK
CTPEMUTCS, C HUIMH OH COO0Opa3yeT CBOIO YACTHYIO JEATEIbHOCTh U CBOM YaCT-
Hble 1eau. MICKITIOUNTEIbHO NOTEHIIMAIbHBIE 1€ COOOIIAI0OT YaCTHBIM IIEJSIM
JESATeTbHOCTA CMBICI M 3HAY€HUE, CaMH K€ TaKue MpeJebHO OOIIUe 1eu He
MOT'YT OBITh TTIOCTaBJICHBI B BUJIE HEMOCPEACTBEHHOM 3aaaun. [Ipeamer stux 1ie-
neil GecnpenenieH, Kak OeclpenenbHbl 6yaro Boobme, m06po Boobme?. Ilpu-
CTaJbHOTO BHHUMAHHS 3aciayXHBaeT (aKkT pasrpaHUUYEHUs JACTCPMHUHAHT Jesl-
TEJIbHOCTH YEJIOBEKA Ha Pa3JIMYHbIC KAaTErOpHUH, KOTOPBIE, IIpeaBapsis JaJIbHEN-
IIM€ PACCYKICHHUS, MOKHO OMPEACIUTD KakK 1eIb 1 3ajauy.

OTcTpaHssICh OT HEKOTOPBIX HIACATUCTUYSCKUX IPEJCTaBICHUHN, 00pa-
TUMCSl K JUAJIEKTHYCCKOMY MaTepuanu3My. Pa3BuBas OOIIEM3BECTHBIN TE3HC,
COTJIaCHO KOTOPOMY «OBITHE OTpPECNIeT CO3HAHME», MBI MOXEM YTBEPXKIaTh,
YTO «YEJIOBEK HE MPOCTO AJANTUPYETCS K MUPY, @ U3MEHSIET €r0 B COOTBETCTBUU
CO CBOMMH MHTEpPECAMHU U MOTPEOHOCTSIMH, T.€. CO3/Iae€T CBOH, COIMAIBLHO 00Y-
CIIOBIICHHBIH, 4eIOBEUYECKHI MUP»>. [IPOMCXOOUT 3TO IMyTEM OCYIIECTBICHUS
NEeSTENbHOCTH, SIBISIOLIEHCS «clienn(ruueckoil uemoBeyeckor Gpopmoil oTHoIIe-

! Apucrorens. Counnenus: B 4 1. M., 1978. T.2. C. 302; Tpy6rukos H.H. O xarero-
PUSIX IEJIb», «CPENCTBO», «pe3ynbTam». M., 1968. C. 19.

2 Tpy6uuxos H.H. Ykas3. cou. C. 19-21.

3 3n06un H.C. JlesATenbHOCTh — TPYA — KynbTypa // JleaTenbHOCTh: TEOPHHU, METO/I0-
norust, npodaems! (Hax yem pabotatot, 0 ueM criopAt ¢pusiocodsl). M., 1990. C. 112.
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HUSL K OKpY>KalolleMy MUPY, COJEp:KaHHe KOTOPOH COCTAaBISIET €ro LEeJIeco00-
pa3sHOe M3MEHEHHE U IIPe0OPa30BaHUe B HHTEPECAX JIIOIEH» !,

CoOOTBETCTBEHHO, ACATEIBHOCTD (OBITHE) YeIOBEKA BOZHUKAET, (hOPMUPY-
eTcsl U PYHKIIMOHUPYET TOJIBKO B OINPEACIICHHOM, 3apaHee 3aJJaHHOM HalpaBJie-
HUU, JJI pean3aluy ONpeeIeHHbIX, TPUCYINX el neneil. OHa ycTpemieHa Ha
JOCTUKEHUE CO3HATENIbHO MOCTABJICHHBIX LieNiel, 0e3 HalMuus KOTOPBIX HE 00-
najgaer cMeicioM?: «YelnoBeK eCcTh CYLIECTBO, JEHCTBYIONIEE COITIACHO U3BECT-
HBIM LIEJSM; OH HUYErO He Aenaer 6e3 nenu» . Eciu popMupoBaHue 1enu oT-
CYTCTBYET, COOTBETCTBYIOIIYIO JIEATENLHOCTh HENb3s Ha3BaTh CO3HATENBHOM .

be3ycioBHO, CyIIECTBYIOT aKThl YEIOBEYECKOW IEATEIBHOCTH, HE HaJe-
JIeHHBIE 11es1bl0. MOoKHO, Hanpumep, OecleabHOo OJyKaaTh 1Mo yiaulam, He o0Ja-
Aasi IPeJCTaBICHUEM O KOHEYHOM MYHKTE JIBIDKEHUS KaK ero Iefid U He Tpe-
cienyst UHbIX 1enei (pranuposats). OgHaKO OeclenbHas aKTUBHOCTh YeJIOBEKa
OTHOCHUTCSI CKOpEe K MCKIIIOUEHHUIO U3 MPaBUJI, HEXKEIU K TUIHMYHBIM IPOsIBIe-
HUsIM. B CBSI3U ¢ IpUBEICHHBIMU CYXKACHUSIMU MOKHO KOHCTaTUPOBATh, YTO 0€3
1eJIeTI0IaraHusl HEBO3MOXKHO OCYIIECTBIICHUE I€ATEIbHOCTH.

B paznnunbix Haykax moMumo ¢uinocoduu ynensiaoch BHUMAHHUE OTpe-
JICJICHUIO JICTEPMHUHAHT JAesITeIbHOCTH. Cpeiu HUX JIOTHKA, TICUXOJIOTHS, COLUO-
jorusi, GU3NONIOTHS, KHOEPHETHKA, YIIPABICHNE IEPCOHAIOM U Pl UHBIX. Oj-
HAKO HE BCE HAyYHBIC KOHIICIIIIUA MOTYT OBITh UCITOJIh30BAHBI HAMH 110 TIPUYHHE
UX TECHOW CBSI3U € cyry0o cneuu(puyeckrumH, Y3KUMH Bolpocamu. ITo o0y-
CIIOBJIMBAETCS TAKXKE TEM, UYTO MX TPYAHO MPUMEHUTH MPH PACCMOTPEHHUH YTO-
JIOBHO-IIPOLIECCYAIBHOM IPOOIEMATHKH .

O6o3HaueHHOe paHee oOmieduocodckoe CyKJIeHHEe Haluio 0oJiee Tiy-
00Ky10 pa3pabOTKy B IMCUXOJOTHUECKON Teopuu nesTenbHOCTH. [locnennss, mo
mHeHuto lO.A. T'onuana, obnajgasi «HM30IIPEHHBIM» MMOHATUHHO-KATErOpUailb-
HBIM anmnapaToM «ICUXUYECKOT0 OTPAXKEHUS KaK CyObEeKTUBHOIO 00pa3a 00bek-
TUBHOT'O MHUPa», AOJKHA BBICTYNHUTHh HA MEPEIHUN TUIaH JJIsl ONpelesieHus pa-
MOK OOLIEN TEOPUH ¥ METOMOJIOIMHU YroaoBHOro npouecca’. C yKazaHHBIM I10-
JIO)KEHUEM CIIEZIyeT COTJacuTbCs, MO0 CTPYKTypa NEATEIbHOCTH HUMEET I0JIH-

! CoBetckuii sHIMKIONEaAMYECKUi cnoBaph / r1. pea. A.M. Ilpoxopos. 4-e uzn. M.,
1986. C. 382.

2 JlasbinoB B.B. HoBblil moaxo/ K IOHUMAHKIO CTPYKTYPBI M COIEPKAHMS JESATENHHO-
ctu // Boripocsl icuxomorun. 2003. Ne 2. C. 48.

3 Deitepbax JI. U36pannble punocopckue npoussenenus. M., 1955. T.2. C. 629.

4 Ponakos H.U. Kateropus 1enu: npo6nemsl uccineposanus. M., 1980. C. 39,

3> Bepr A.W., bupiokos B.B. KuGepHeTrka U mporpecc Hayku M TeXHUKU. M., 1969;
Jlapuuer O.W. Hayka u uckycctBo npunstus pemenuidt. M., 1979; Knup k. Cucremonorusi.
ABTOMaTH3aIMsl peieHnit cucteMHusbIx 3anad. M., 1990; bup C. Mosr ¢upmsl. M., 1993; Ko-
potkoB D. M. Konuenuus menemxmenTa. M., 1996.

® Tonuan I0.A. OyHKIMOHATBHBIA aHAIN3 YTOJOBHOTO CyIONPOH3BOJICTBA: MOCTA-
HOBKa mpobiemsl // TIsarbrecar net kadenpe yronosroro npomecca Ypl'TOA (CION) : mare-
pHabl MEXIyHap. Hay4HO-TIpakT. KoH}. ExatepunOypr, 2005. Y. 1. C. 193.

10



JUCUMILUTMHAPHBIA XapakTep! M MMEHHO NCHUXOJIOTHSI PACIIONAraeT e€[Ba JH He
HanOoJiee Pa3BUTON KOHIICTIIIUCH NEATEILHOCTH M0 CPABHCHHIO C JAPYTUMH 00-
IECTBEHHBIMU JUCIMILIUHAMHU?,

Teopust nesATEIHHOCTH BBIICTSET OCHOBHBIE COCTABIISIFOIIME €€ KOMIIO-
HEHTBI, KOTOPBIC SIBISIOTCS «BAKHEHIIMMH M BEIYIIUMHU XapaKTCPUCTHUKAMHU,
TaK KaK B HUX OOBEKTUBHO BBIPAKACTCS M Yepe3 HUX OOBEKTUBHO Pealln3yeTCs
co3uaronias, mpeIMeTHO-TIpeoOpasyomnas CyTh JIIOOOU IeATEeIbHOCTH YeIoBe-
ka»>. OHUM M3 TAKHX CHCTEMOOOPA3yIOIIUX JJIEMEHTOB SBISAETCA LENb. B 006-
IIEM BHJIC OHA OIpPEICIIICTCS KaK MPEIBOCXMINAESMBIH B CO3HAHWU PE3yJIbTaT
nesrenbHOCTH. CleayromuM 00sI3aTeIbHBIM 3JIEMCHTOM YEJIOBEUSCKOU  JIesi-
TEJILHOCTH, CYIIECTBYIOIIUM HApaBHE C IIEIIBIO, SIBJIICTCS 3a/1a4a.

OaMH W3 OCHOBOIIOJIO)KHMKOB Teopuu aesTesibHOCTH, A.H. JIeoHThEB,
yTBEPIKIAJI, YTO II€JIb YCTAHABIMBACT B JEATCIBLHOCTH ACHCKT WHTCHIIMOHAIb-
HBIH (UTO UMEHHO JIOJDKHO OBITh JIOCTUTHYTO), a 33Jja4a — OTlepallMOHHbIN (Kak,
KaKUM CII0OCOOOM 3TO MOXET OBbITh JOCTUTHYTO). [Ipruem mocieaHsist onpeness-
eTCsl He caMoi 1o cebe IeNblo, a MPEAMETHBIMU YCIOBHSIMH €€ JTOCTHIKCHUSI.
3aaua — 3TO U €CTh LE/b, JaHHAS B ONPENEIEHHbIX yCIOBUAX ",

Cpenu XapakTepHCTHK 3aJadyd 0c000€ MECTO 3aHUMAIOT ycioBus. [lei-
CTBUTEIILHO, B TIPUPOJIC CYIIESCTBYIOT SIBJICHMS, BO3JICHCTBYIONINE HA IPYTHUE SB-
nenust. U nmrobast 3amada, Oyab TO TpaHIMO3HAS 3a/1a4a 110 IpeoOpa30BaHUI0 MU-
pa WM IIKOJIbHAS, UIMEET CBOW YCJIOBHUS, KOTOPBIE ONPEICIISIOTCS KaK «00CTOSI-
TEIBLCTBA, OT KOTOPBIX YTO-HUOYIh 3aBUCUT» . B JaHHOM cllydae moj yCiaoBHs-
MU 33J1a4 CJeIyeT MOHUMATh 00CTOsTEIhCTBA, HEOOXOJMMBIE JJIsi €€ BOSHUKHO-
BCHUs, CYIIESCTBOBAHUS WM M3MEHECHHS. VCXO0M M3 MPUBEICHHOIO CYXJICHU,
X MOXKHO IMOJPAa3JCINTh HA BUBI: YCIOBHS BO3HHKHOBEHHS W YCJIOBHS OCY-
IIECTBJICHUS. YKa3aHHBIC BUJIbI YCIOBHIH MIPUMEHUMBI JIUISI XapaKTEPUCTHKU Ka-
TETOPUU «33]1auay.

Omnpenenstomiell MPEANOChUIKOH TOTO WJIM HMHOTO BHJIA JACATEIBHOCTH
CIIy’)KHT I, KOTOpasl ONOCpPEayeT HEOOXOIUMOCTh IOCTAaHOBKH 3a1ad JIs
BO3MOXKHOTO JOCTIXEHHS e¢ camoil. C 3TOro MOMEHTa HEKOTOPBIC SBIICHUS,
CYIIECTBOBABIINE B JEHCTBUTECIHLHOCTH M paHEe, CIEAYeT pacICHHBATh Kak
yciioBusi (hOPMHUPOBAHMS 3a/7ad. Y CIOBHUS YK€ OCYIIECTBICHHUS COMPOBOXKIAIOT
MIPOIIECC TOCTHIKECHUS MOCTABIICHHBIX 3a/1a4.

B3anMocBsI3b MeXy yKa3aHHBIMH YCJIOBHSIMH CYIICCTBYET, OJTHAKO OHH
HE JIOJDKHBI OBITH OTOXJICCTBJISIEMBI. JTO MPOCICKHUBACTCS B TOM Cllydae, eClid

! Haseimo B.B. HoBbIif moaxo1 K HOHUMaHUIO CTPYKTYPHI AesTenbHoCcTH // Tlcuxoio-
rudeckuil xypHai. 1998. Ne 6. C. 21.

2 ®oganos B.I1. Vkas. cou. C. 6.

3 Heuae H.H. A.H. Jleoutses u I1.51. Fanenepun: auanor Bo BpeMeHu // Bompocsl
ncuxonorun. 2003. Ne 2. C. 68.

* Jleonthes A.H. Jlearensnocts. CosHanue. Jlnanocts / 36paHHbIe TICHXOJIOTHYE-
ckue npousseneHus: B 2 T. M., 1983. T. 2. C. 156.

> Oxeros C.U. Yka3. cou. C. 839.
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KaKoMY-JI10O0 SBJICHUIO yIAacTCSd BO3HUKHYTb, OJHAKO MPOJOJIKATh CBOE CYIIle-
CTBOBaHUE OHO He OyneT cnocoOHo. Hampumep, Tieromas ApeBecMHa MOXKET
BOCILJIAMEHUTBCS, HO 3aTyXHYTbh, HAXO/ISICh B OTPAHUYEHHOM IPOCTPAHCTBE, U3-
32 OTCYTCTBUS BaXKHEUIIIETO yCIOBUS MOAAECPKaHMS OTHS — KUCIOpPOAa.

Mexny ycinoBusiMu (pOpPMUPOBAHUS U OCYIIECTBICHHUS CYIIECTBYET TOH-
Kasi rpaHb, TaK KaKk OJIHO U TO € SIBJICHUE MOXKET BBICTyNaTh B KAUECTBE U Mep-
BOr'0, U BTOpOro. Tak, OJHO SBJICHUE MOXET JETEPMUHUPOBATH BO3ZHUKHOBEHUE
3a/1au, a B XOJI€ CBOETO JAJIbHEHIIETrO CYIIECTBOBAHUS U PA3BUTHSI MOXKET CIIy-
KUTh YCIOBUEM €€ ocyliecTBIeHus. [loaToMy Mbl m03BOIMM ceOe BbIpa3UTh He-
cornacue ¢ mHeHueM B.U. Kynienko, yTBepxkaaBiiero, 4To «ycioBue GopMupo-
BaHMS 3a7laud BO3HHMKAET PaHbIIE CaMOM 3aJauu. Y CJIOBHS K€ OCYIIECTBICHUS
3a/1a4¥ BO3HUKAIOT OJHOBPEMEHHO ¢ 3amadeii»'. Mcxoms u3 TOro, 4ro ycuoBus
3a/1a4d SBJISIIOTCS BaXKHEWIIMM IMPU3HAKOM, XapaKTepU3YyKOLIMM JaHHYKO KaTe-
ropuio, 00paTuMcs K apryMeHTaIlMy Hallle MO3UIINH.

beccniopHo, ycioBusi popmMupoBaHus 3a/laqu JOJIKHBI BO3HUKATh 10 TO-
SBJICHUSI €€ CaMOM, SBJSSACH, K TOMY >Ke, MPEANIECTBYIOMEH U HEOOXOIUMOMN
MIPUYUHOM, T.€. 3a/1a4a HE MOYKET BOZHUKHYTh 0€3 COOTBETCTBYIOIIUX YCIIOBHIA.
OpnHako MBI MO3BOJIUM ce0€ HE COTJIACUTHCS CO BTOPOUM YaCThIO MPUBEACHHOTO
CY>XJICHUS B CBSI3U C TEM, YTO HE CUUTAEM 00s13aTeJIbHBIM BOSHUKHOBEHUE YCJIO-
BHUIl OCYIIIECTBJICHUS 3aJlauyd OJTHOBPEMEHHO ¢ Heil. Jljisi 000CHOBaHUS yKa3aH-
HOT'O TOJIOXKEHHUSI BOCTIOJIb3yeMCsl IPUBEICHHBIM paHee npumepoM. Kucnopon B
JIOCTATOYHOM €T0 KOJMYECTBE €CTh BaXKHEHIITUN 2JIEMEHT JIsl MOJJIep KaHusl To-
pEeHUs B 3aMKHYTOM IPOCTPAHCTBE. B 3TOM cllydae ero Mo>XHO MPHU3HATh YCIIO-
BUEeM ocyuiecTBieHus. OQHAKO ATO HE O3HAYAET, YTO KHUCJIOPOJ MOSIBISETCS
JUIIH OJHOBPEMEHHO C MPOIECCOM rOPeHUsl. DTOT XUMUYECKHUM 2JIEMEHT MOXKET
HaXOJMUThCS B TAaHHOM MecTe U paHee. CaMa CyHIHOCTb yCJIOBUS, TPU3BAHHOIO
CIIOCOOCTBOBATh OCYIIECTBICHHIO TMPOIIECCa, HE U3MEHSETCS OT MOMEHTa €ro
BO3HUKHOBEHMUSI.

3HayeHue yCIOBUM 3aJauM BecbMa CyIlIeCTBeHHO. Pacnonaras mocrarou-
HBIMH TIPEJICTABICHUSIMH 00 yCIOBUSIX (DOPMUPOBAHUS U OCYIIECTBICHUS 3a/1ad,
MOXHO MPEANOJI0XHUTh, OLICHUB UX BO3JEHCTBUE HAa MOCIEIHHUE, IPOTHO3UPYS
peanu3aluio MOCTABICHHBIX 3a7a4, U caM (DaKT JOCTHKEHUS L€ KaKk UTOora
nestenbHOCTU. [Ipr 3TOM yClIOBUSI TOJKHBI OLICHUBATHCS B €AMHCTBE, TaK Kak
«JIEUCTBYS B KOMILJIEKCE, OHU KOHCTPYUPYIOT 3aa4y... OCYILECTBIISIIOT MEPEHOC
cBoel nH(pOpPMAMH B 3a1a9y»>.

PaccmoTpeB yclioBHe Kak MPU3HAK KaTETOPUM «3a7aday, OTIPaHUYUBAIO-
IUH ee OT KaTeropuu «Iejby», HAJICKUT YJIeTUTh BHUMAaHUE U BOMPOCY COOT-
HOIIICHUS KaTeTOpui «11eyib» U «3afava». Cornamasce ¢ Cy>KJIeHUsIMU, 000CHO-
BBIBAIOLIMMH CAMOCTOSITEJIbHOE CYLIECTBOBAHUE LIEJIM U 3a1a4M, Mbl IPUAECPKHU-

! Kyuenko B.M. ConmanbHas 3aaya Kak KaTeropusi HCTOPUYECKOTO MaTepuainu3ma.
Kues, 1972. C. 57.
2 Tam xe. C. 61.
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BaeMCsl MO3ULHUH aBTOPOB, YTBEPKIAIOIINX, YTO MEXKIY JAaHHBIMU KaTETOPUSMHU
UMeIoTcs 00Jiee CYIIeCTBEHHbIE Pas3inyusi, YeM Te€, KOTOpPbIE BBIACIAIOTCS Tpa-
JTUITMOHHO .

[IepBo€ BBISIBIEHHOE OTJIMYME YKA3aHHBIX KaTErOpuil — coJepKaTeabHO-
cMmbicioBoe. Coaep:kaHue LEIN B 3TOM KauyeCTBE MPEACTABIISIET MPUBJIEKATEIb-
Has Juid cyObekTa HeHHOCTh. CoaepikaHueM 3a/Jaud BBICTYIIAET ONpeiesieHHas
oMexa, KOTOPYI0 HEOOXOAUMO YCTPaHUTh CYOBEKTY AJis JoCcTkeHHs 1enu. He
CIIy4ailHO, pacCyKJasi O LU, Mbl Yalle YNoTpeOasieM SMUTETHI <GKEeJIaHHas,
«TIpUBJIEKATENIbHASN», KHEJOCTUKUMAS, B TO BPEMS KaK O 3a/1aue — «TpYyIAHas»,
«CIOXKHAsH WK «1pocTash». Llens MaHuT Kk ceOe, MpUTATUBAET, OHa oOpalieHa K
KEJIaHUsIM, cTpacTsaM. [l ocylecTBiaeHus 3aaun TpeOyeTcsi MpeoaoseTh mpe-
rpaay 4yepe3 MpUJIOKEHUE YCUIIMH, TpaThl SHEPruu, BpeMeHu u cuil. lloatomy
1eJIb TPENICTABIIsAET cO00M CHOPMYIMPOBAHHbBIE MOTPEOHOCTH, YCTPEMIICHUS, B
TO BpeMs KaK pa3pelieHue 3aa4i — 3TO ACHCTBHS, HAlIPABJICHHBIE HA JOCTHXKE-
HUE LIEJY ITyTEM JIMKBUIALIMK PETSATCTBUIA.

Crnenyroliee pa3ianyue paccMaTpUBAEMbIX KaTErOpUil — TE€HETUYECKOE.
[lens BO3HHMKAET MOJ BIUSHUEM MOTPEOHOCTEH, KOT/Ia YEJIOBEK MX HCIBITHIBA-
er?. OIHAKO 1IEJIb KaK TAKOBas HEJAOCTATOYHA JUIS MOJNyYeHHs CyOBEKTOM OIpeE-
JNEJICHHOW HEHHOCTU. MexXy HaJTMYHOW U LEJIEBOM CUTYAIUAMU JICKUT ONPeEe-
JICHHBIM MYyTh pPa3BUTHUS, KOTOPBIA JOJKEH OBITh MPEOJOJIEH. DTOMY CIOCO0-
CTBYET pelIeHUE 3a7auM, KOTOpasi MPOUCXOAUT OT BTOPUYHOTO — MPETSITCTBUSI,
MpEerpaxaaoniero NyTb K KEJIaHHOMY OOBEKTY, OCYLIECTBJICHHUIO MOTPEOHO-
CTEH.

HNMeHHO 3a7auu, ONpeesieHHbIe HAa OCHOBE LM, MPECTaBISAI0T coO0M
(akTOpbl, AKTUBHO BIIMSAIONIME HA pa3BUTUE 3TOM curyauuu. Cucrema 3agad
CIIYKUT MPOTPAMMOU JIeATETbHOCTH, (PaKTUYECKUM OINKUCAHUEM TOT0, KaK CyOb-
€KT JOJIKEH JIeMCTBOBAaTh, YTOOBI OCYIIECTBUIICS MEPEXOJ CUCTEMbI U3 HEKOTO-
POro MCXOIHOIO COCTOSHHUS K IPYroMy, LIENEBOMY I AaHHOro cyonekra’. Ilo-
ATOMY 3ajla4ya, OCHOBAaHHAsi HA OCO3HAHWU MOTPEOHOCTEH, SBISICTCS MpaKTUYe-
CKUM IIIaroM Ha myTH peanusamnuu norpedHocreit. K.A. AGynsxanoBa-CrnaBckast
nucana: «3amada ecTb cBoeoOpasHasi popMa OOpalIeHHOCTH K MHANBUIY, ajpe-
COBAaHHOCTH K HeMy, TpeOoBaTenbHOCTH» . HeBBINONHEHHE 3a/1aUl CTABHT IO
yIpo3y MHTEPECHl UHIMBUA, JIUIIAET €ro 0Jar, T.e. MPEMsSITCTBYET TOCTUKEHUIO
ero neneii. Takum 00pa3oMm, 3aada BO3HHUKAET OT IPEIATCTBHUSA, KOTOPOE HE00-

! Bpynuunckuit A.B. JlesTenbHOCTh CyObeKTa U NCHXHYECKas JeATeNbHOCTh // Jles-
TEJIBHOCTb: TEOpUH, MeToaosorus, npodaemsl (Hax yem pabotaror, o yem cnopst ¢uiioco-
¢w1). M., 1990. C. 129-142; IllakypoB P.X. Bapbep kak KaTeropusi u €ro pojb B JAEATEIHHO-
ctu // Borpocs! ncuxonoruu. 2001. Ne 1. C. 11-13; JlaBsinoB B.B. Yka3. cou. C. 44.

2 JlaBb1i0B, B.B. Vka3. cou. C. 46.

3 ®oganos B.I1. Vkas. cou. C. 176.

*A6ynbxanosa-Cnabckas K.A. JleaTelbHOCTh M MCHXOJOTHs JHYHOCTH. M., 1980.
C. 191.
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XOJIMMO TPEO0JIETh CYOBEKTY IyTeM BBIMOJHEHUSI ONPE/EICHHBIX ACHCTBUH,
HAITPaBJICHHBIX HA JOCTH>KEHUE LETH.

Ham aHanu3 MOXXHO MPOWIIIOCTPUPOBATH CIEAYIOUIUM IpuUMepoM. bro-
JoruYecKasi MOTpeOHOCTh YEIOBEUYECKOr0 OpraHu3Ma B MHUTATEIbHBIX 3JIEMEH-
Tax, MHHEPAJIbHBIX BELIECTBAaX BBI3BIBAET YYBCTBO rosoja. [[ns ynosnerBope-
HUS JAHHOM MOTPEOHOCTU YEJIOBEKY HEOOXOAMMO BOCIIOIHUTH HETOCTATOK IH-
TaTeIbHBIX BEIIECTB B opraHu3zMe. OJHAKO MOTPEOHOCTh BBICTYNAET JIMIIb KAK
COCTOSIHME HYKJbl OpTaHHM3Ma, KOTOpOEe caMoO MO cebe He CIOCOOHO BBI3BATH
HUKAKOM ONpeIeIEHHO HaIlpaBJIEHHOM AesTenbHOoCcTH. Oco3HaBas NOTPEOHOCTD,
YeJIOBEK CTaBUT ISl ce0sl 1eidb — YTOIUTh rojoi. JlocThub ykazaHHOU wLenu
MO>XHO MyTEM MPEOJ0JEHUS HEKOTOPBIX NPEMSTCTBUM, T.€. BBINOJHEHUS psaa
3a/1a4y: TpUOOPETeHHs MPOAYKTOB, IPUTOTOBIIECHUS MULIH, €€ MOTPEOICHUS.

Tperbe oTiivume 1enM W 3a7a4dl 3aKIIOYAETCs B MX (DYHKIIMOHAIBLHOM
npenHasHaueHud. Llenb Bkirovaer B ceOs aBe QYHKIMK: HAMIPABJISIONIYIO U MO-
TuBUpYyolIy1o. [Ipudyem nens npuaaer Juilb oOlIee HalpaBiIEHUE JBHKEHUIO,
OIpENENssl €ro BEKTOpP, a TAKXKE CTapTOBBIM MOTUB. B oTiinuue OT 3a7auu, Leb
HE yCTaHaBJIMBACT KOHKPETHOM MPOTrpaMMbl JECUCTBHM, OHA JIMIIb OIOCPENO-
BaHHO CIOCOOCTBYET 3TOMY, MpPENONpeaesisis TOT WM UHOM crnocob ee nocTu-
KEHUS Yepe3 pelleHue psaa 3agad. ApryMeHTHUPYs HaJIMYUMEe MOTHBUPYIOLIEH
(GyHKUIMH y 1EIH, HEOOXOIUMO OTMETHTb, YTO OHA PEATU3yeTCsl HE aBTOMaTHye-
CKH, a TOJIbKO C MosiBJiecHHEM 3aaaudd. [locne 3Toro mnepsas, COOTBETCTBEHHO,
BBICTYNAE€T MOTUBOM IO OTHOIIEHHIO K MOCJIEIHEN.

B cBoro ouepenp, 3a1a4a BBINOJIHSET IBE 00s13aTeNbHble (PYHKIMU: TUHA-
MU3HUPYIOLLYIO U peryjsaTuBHy0. [lo ee BIusiHUEM aKTyaau3upyrTCs U MOOU-
JU3YIOTCS YHEPreTUUYECKUE PECYPChI CYOBEKTa, TMHAMUYECKUN TOTEHIIMAI LEeTU
BOIUIOIIAETCS B JNEUCTBUAX. be3 NMpUMEHEHHs] aKTUBHOCTH HEBO3MOYKHO IIpe-
OJI0JIETh TPEISITCTBUS, HAXOJAIIMECS HA IYTH YJIOBJIETBOPEHUS] MHTEPECOB, a
TaK)K€ OCYILIECTBUTH MOJIE3HYIO JIEATEIIbHOCTh, HAIIPABICHHYIO HA JIOCTUKECHHE
3HaYUMOM IIeJIM U MOJIydeHue HYXHOro 3gdekra. 3ajaya BMECTE C YCIOBUSIMU,
TpeOOBaHUAMH JAEATEIbHOCTU aKTyaIU3UPYET ONEpallMOHHBIE CHUCTEMBI JINYHO-
CTH, €€ OIBIT, 3HAHMSI, YMEHUs, clocoOHOCTH. OHa peryaupyer cocTaB U CTPYyK-
TYpY BBIIOJIHSIEMBIX ACHCTBUM, UX PUTM M HANPSKEHHOCTh, OPUEHTHUPYET Ha
COOTBETCTBYIOILYIO JESITEIBHOCTh C MCIOJIb30BAHUEM OINPENEIEHHOIO HHCTPY-
MEHTapus. 3ajadya — «apXUTEKTOpP» IEATEIbHOCTH, B MPOLIECCE €€ PEIICHMS Ye-
JIOBEK pa3BMBAETCA .

PaccmarpuBasi xapakTepUCTUKHA KaTErOpPHM «3a/layay IyTeM CpaBHEHUS,
BBISIBJICHUSI OTJIUYUN ¢ OJIM3KOM €l KaTeropueu «1ieiby, Mbl He UCUepIaik BCeH
MIOJIHOTHI €€ CBOMCTB. B CBsi3u ¢ 3TUM mpencTaBisercd HEOOXOIUMBIM 00Opa-
TUTHCS K UHBIM KQYECTBAM.

! Huxynenko O.A. HekoTopble Ipo6ieMbl TEOPHH JeATeIbHOCTH // Bompockl Icuxo-
noruu. 1984. Ne 4. C. 126.
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OnHUM U3 BaXKHEMIIMX MPU3HAKOB KATETOPUU «3ajauyay» SBISIOTCS TpeOo-
BaHUA. B naHHOM ciyuyae TpeOOBaHUs CYLIECTBYIOT HapaBHE C yCIOBUSIMHU, I10-
TOMY HX HE CIIEAYET paclEeHUBAaTh KAK CHHOHHUM YCJIOBMSM, npaswiaM. OTiau-
Yy JAHHBIX ITOHATHM 3aKIIOYAKOTCA B TOM, UYTO YCJIOBHS ONPENEISAIOT «4TO Ja-
HO», a TpeOOBaHMsI JEMOHCTPUPYIOT HEOOXOAUMOCTh HAallTH pPEIICHUE, «TO, YTO
Tpebyercs ompenenauts»'. B camMoMm 00IIEM BUIE COOTHOIIEHHE YKA3aHHBIX
CBOMCTB 3a/1a4ll MOXHO BBIPA3UTh CIEIYIOMIEH «(popMyoi»: TpedyeTcs HalTH
peneHne 3a1a4y Npy 3aJaHHBIX YCIOBHSIX.

[Ipu 3TOM CieyeT y4HUThIBaTh XapakTep TPEOOBAHHI OTHOCHUTEIBHO Ka-
Teropun «3agada». Tak, aBTopbl «Teopuu HOPUAMYECKOrO MPOLECCa» yTBEpP-
KIANU, 4TO B 3aJa4e «JIOCTaTOYHO OTYETIMBO YCMATPUBAIOTCA KAK MUHHMYM
JIBa CYLIECTBEHHBIX €€ DJIEMEHTAa WJIM CBOKCTBA: BO-NIEPBBIX, B HEM OTpa)KaeTcs
TO, K YEMY JIOJKEH IIPUMTH, U, BO-BTOPBIX, YETO 00s3aH AOCTUYb CYOBEKT B pe-
3yJIbTATE CBOEH JEATENLHOCTI» .,

[lepBas yacTh IPUBEACHHOTO CYKJICHHS TOBOPUT O TOM, YTO cama 3ajada
u ee (pOopMyIUPOBKA JOJKHBI OBITh KOHKPETHBIMH, T.€. YK€ B HEH JOIKHO CO-
JepKaTbCsd MCKOMOE, Hem3BecTHOoe. MIMEHHO Tak 3azada yCTaHaBJIMBAECT IYTh
CBOEr0 pEILIEHHUs], a COBOKYITHOCTh 3aJ1a4 — IPOrpamMMy JEUCTBUU I10 BOILIOILIE-
HUIO LIEJIA B ACMCTBUTEIBHOCTh. BTOpAast 4acTh CyKIEeHUS YKa3bIBacT HA HAJIWY-
HOCTb PE3yJIbTaTa, Ha 00SA3aTEbHOCTh €ro JOCTHKEHUS KaK UTOra JesTeNIbHO-
cTd. B 3TOM mpociexnBaeTcss MPU3HAK HEMOCPEACTBEHHOIO JOJKEHCTBOBAHUS
KaTETOpUU «3aJa4a», KOTOPbIMA YCTAaHABIMBAET, YTO 3a YEM JOJDKHO CJIEIOBATH,
4TO TOJDKHO OBITH,

AHanu3upys yKazaHHblE OCOOEHHOCTH KaTeTOpUH «3aJaua», He0OXO0AUMO
MOJYEPKHYTh, YTO JOJKEHCTBOBAHUE MPUCYIIE HE TOJBKO TPEOOBAHUSIM — 005-
3aTeJIbHOMY IIPU3HAKY, HO B IIEJIOM KaTeropuu «3agada». llocienuss, no cyry,
cama siBJIsieTcsl pOpMON JTOIKEHCTBOBAHUS, HA YTO 00pallaloT BHUMaHUE HEKO-
Topble uccienosarenu®. [Ipy 3TOM CIeyeT OTMETHTH IIEECO00Pa3HOCTh HC-
IIOJIb30BAHUS TEPMHUHA «JOJDKEHCTBOBAHME)», KOTOPBIN MO3BOJISAET YYECTh BaXK-
Helllllee CBOWCTBO TEPMHHA «KATETOpUs» — IMpelebHyI0 M0 YpOBHIO 0000111e-
HUs QyHIaMEHTalIbHYI0 a0CTPAKTHOCTh, BBICTPOUTH CTPOMHYIO CUCTEMY MOHS-
THW TETEPMHUHAHT YEJIOBEUYECKOMN AEATEIBHOCTH.

! Pynakos 10.K. DnemenTsl uccnenoBanus onepanuidi HHOOPMAIMOHHOTO oOecreye-
HUS cucTeM ymnpasnenus // ccrnenoBanne HCTOKOB SKoHOMHUYEcKOH nHpopmanuu. M., 1968.
C. 143.

2 Teopus 10pHAMYECKOro Hporecca / mof obml. pea. B.M. [opmenesa. Xapbkos, 1985.
C. 142.

3 JIomKeHCTBOBAHUE — TO, YTO JOJKHO ObITh, B IPOTUBOMOJI0KHOCTH TOMY, UTO CYLIE-
CTBYET; HEOOXOAUMOCTh TOTO, YTO JIOJIKHO COBEPIIUTHCA. TOJIKOBBIHM CIIOBaph PYCCKOTO S3bI-
ka: B4 1./ nmox pen. JI.H. Ymakosa. M., 1935. T. 1. C. 327.

4 Kyuenko B.M. Ykas. cou. C. 5; Teopus 10puaudeckoro mporecca / moj obml. pe.
B.M. I'opmienesa. C. 144.
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IIpu3HaKoM, OTpa)KarOIUM B3aUMOCBS3b OCHOBHBIX DJIEMEHTOB JI€TEPMU-
HAHT JEATECIIbHOCTH, SBJIICTCA TAKXKE MEPAPXUYHOCTH. Ero BblAEICHUE B Kaye-
CTBE TAKOBOT'O O0YCJIOBJIEHO TE€M, YTO 3JIE€MEHTHI 1IeJIeTI0IaraHusl IPeCTaBISAIOT
co0oii BeicOkoau(phepeHInpoBaHHy 0 cucteMmy. Hampumep, yTBepKaaercs, 4ro
3aa4a OObIIero MacuTada COCTOUT U3 HECKOJIBKHUX 3a/1ad MEHBIIIET0 MacIlTa-
6a'. Bonbuine 3a1aun MOAYMHAT cebe Psia MEJIKHX, YACTHBIX 3aa4, BXOISAIIUX B
HHX B KauecTBE 3BE€HbEB. J[aHHOE CBOMCTBO XapaKTEPHO KaK JUIA 3aj1ad, TaK W
s neneid. Tak, H.U. PonakoB, paccyknas o OMvKalmnX U KOHEUHBIX IETIAX,
IIPUXOIUT K BBIBOAY, YTO «BO3HHMKAET CBOEOOpa3Hasl MepapXus LEJIeH, Mpu KO-
TOPOM NOCTHKEHUE OJHOM M3 HUX MPEANOJaracT peajd3aluio APYyrou, Ioa4du-
HEHHOM mepBok»>. JIaHHBIM IPHU3HAK IEMOHCTPHPYET CXOICTBO KATErOpHUii
«uenb» U «3agavyay. OIHAKO, YYUTHIBAsA TECHYIO B3aHUMOCBS3b YKAa3aHHBIX KaTe-
TOpHUH, €r0 CIIENYET YTOUHUTD.

Hcxons U3 BBIBOJIOB, K KOTOPBIM HaM YJaja0Ch IIPUNUTH PAHEE, MBI MOKEM
rOBOPUTH 00 00YCIOBIEHHOCTH 3a/1a4 11ebl0. B 1aHHOM cilydae oHa BhIpakaeT-
Csl B TOM, YTO JJIsl BOIUIOLIEHUS 1IeJTM HEOOXOAMMO BBIMIOJIHUTE pA 3aaad. Jis
Ka)KJJOM CHCTEMBI 3a/1a4 UMEETCS «CBOS» HEMOCPEICTBEHHA 11esb. C y4eToM XKe
BBISIBJIEHHOM MEPapXUU MOTYT UMETh MECTO U HHbIE (KPOME HEMOCPEACTBEHHOM)
LIEJI1, KOTOpbIE 00YCIOBIMBAIOT U HE «CBOM» 3aa4yu. K TaKOBBIM MOKHO OTHE-
CTH BCTPEYAIOLIMECS B PA3JIMYHBIX KIACCU(PUKALMIX «IIEPCHEKTUBHBIE», «KO-
HEYHbIE», «OOIIHNE» U APYTHE LIEIH.

IIpuBeneHHBIE pPa3MBILIICHNUS MO3BOJIIIOT YTBEPXKAATh, YTO KaTEropus
«3ajayay 10 MPUPOJLE CBOEH MPEICTABISIET CIOKHOCOCTAaBHOM OOBEKT.
B.1. Kyuenko, oTMeuasi yka3aHHOE CBOMCTBO 3aJaud, OOpa3HO CPAaBHUI €€ C
MAaTPEIIKON, PYCCKOW HAapOAHOM WUIPyLIKOW. PackpbiBas OYepelHYyH «MaTpell-
Ky», Mbl OOHapyKMBaeM TOJbKO OJHY MEHbIIyI0 (urypky. Eciau Ob1 npu enu-
HUYHOM PACKPBITHUM OKAa3bIBaJIUCh HE OJHA, & HECKOJIBKO Pa3HBIX «MATPELICK»
OJIHOTO Pa3Mepa, TO ITO Obl JTyUIIe MOAEIMPOBAIIO CIOKHOCTh 00BbeKTa?,

JlaHHbIi TpUMEpP BecbMa AeMOHCTpaTuBeH. OAHAKO, UCIIONB3Ys €r0 B Ka-
YeCcTBE HAIJISIHOTO 00paslia HallMX Pa3MbIIJICHUH M YYUTBIBAs, YTO 3aJa4u
ONPENEIAOTCA LENIbI0, TOT IPUMEDP CIEAYET NOIOIHUTL. MTak, eciu yCIOBHO
caMyro OOJIBIIYI0 «MaTpeliky» (IEepBbI YpOBEHb) CUMTATh LIENIbIO, TO Oosee
MaJieHbKHE, MOJYy4YaeMble MPU €€ PACKPBITHH (BTOPOM YPOBEHB), MOXKHO IpH-
HATH B KayecTBe €€ 3ahad. B To ke BpeMsl KaxkJas U3 MOCIeIHUX (BTOPOH ypo-
BEHb 3a71a4) OyJIeT YCIOBHO SIBIIATHCS LIENbIO JJII «MAaTPEIIeK» MEHBIIETro pas-
Mepa, HaXOJALUXCsl B HEMl caMoil (TpeTHil U Janee ypoBHHU), KOTOPbIE MOYKHO
0003HAYUTH KaK MOA3adauH.

' Kyuenko B.1. Ykas. cou. C. 67.

2 Py6unmrreitn C.JI. OcHoBbl 061meii ncuxonorun. CII6., 2002. C. 466.
3 PommakoB H.U. Vka3. cou. C. 45.

4 Kyuenko B.U. Yka3. cou. C. 176.
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B 10 xe BpeMs He0OXOAMMO MOMHUTH O MUHUMAaJIbHOU (0a30BOi1) cxeme
JETePMHUHAHT JIEITEIbHOCTH. 3]1eCh B KaYeCTBE CTPYKTYPHBIX 3JIEMEHTOB BbI-
CTYMalT MOTPEOHOCTH, 1eb, 3amauu. ClenyeT OTMETHTh, YTO COOTBETCTBHE
3a/lad CBOMCTBY MEPAPXUYHOCTU CUCTEMBI IEJIeTojlaraHusl HEOOXOIMMO BbIJIe-
JSATh B KAY€CTBE UX MPU3HAKA.

Hcnonp3oBanue moaxoA0B, pa3pabOTaHHBIX B OOLIEHAYYHBIX KOHIICMIIH-
X, MO3BOJISIET YSICHUTH TJIaBHBIE CBOMCTBA 3a/1a4M, OKa3aTh MHOTOTPAHHOCTh U
MHOI'0aCIEKTHOCTh JIAHHOW KaTeropuu. bazupysch Ha 3TOM, MOXXHO HMPOBOJIUTH
HCCIIEIOBAaHUE JAHHOM KaTeropvu Kak B YTOJIOBHOM IMPOIECCE B IIEJIOM, TaK U B
paMKax NpeaBapUTEIHLHOTO Pacciae0BaHUs B YaCTHOCTH.

B cBs3u ¢ TeMu BbIBOJIaMU, K KOTOPBIM HaM yJajl0Ch IPUNTH, yCMaTpUBa-
eTcs mpoTuBopeure mMexay chopmynupoBanubiM [1.C. DabkuHA 00IUM TE3U-
COM O MPU3HAHHUM CYIIECTBOBAHUSI CAMOCTOSITEIbHBIX KATETOPUHN «IIEIb» U «3a-
Ja4a» M pacCy>KIEHUSMU, OTPUIIAIOIIMMHU CYIIECTBOBAHUE YKa3aHHBIX KaTEro-
puil B yrOJIOBHOM ITIpoIiecce.

Bonee Toro, B HacToslilee BpeMs B 3aKOHOAATEIbCTBE UMEIOTCS TPUMEPHI
UCII0JIb30BaHUs OTJIMYHBIX JIPYT OT JIpyTa KaTeropuil «1enb» U «3agayay. Tak, B
OenepanbHom 3akoHe OT 12 aBrycra 1995r1. Ne 144-d3 «OO6 omepaTuBHO-
PO3BICKHOM AESATENbHOCTUY» CT. | periaMeHTUPYET LeNU OCYLIECTBICHUS Orepa-
TUBHO-PO3BICKHOM JIESITEIBRHOCTH, & CT. 2 — 3a1a4¥ ONEPATUBHO-PO3BICKHOU JIEsi-
TeIbHOCTU. M3 TekcTa HAa3BaHHOTO 3aKOHA YETKO MPOCIEKHUBACTCS KPUTEPHil
pasrpaHudeHus 0003HAYEHHBIX KATETOPHIA 110 COAEPKAHHMIO .

KpoMe npuBeneHHBIX paHee JOBOAOB, MOATBEPXKIABIIUX MHEHHE O He-
BO3MOXXHOCTH CYIIECTBOBAHMSI KATErOpUU «II€JIb» M «3aJada» B YrOJOBHOM
npouecce, [1.C. Dnpkuna ucnosb3oBana u apyrue. Tak, oHa yTBepKaaia, 4To
«OIpe/IeNICHHbIE HIOAHCHI JAHHBIX MOHSTHM JI€XKAT OTHIOAb HE B PA3IMYUU UX
coJiepKaHusi, a B BO3MOKHOCTH MX Pa3HOACIEKTHOrO McmnoJib3oBaHus. Karero-
pus "nenp" — dunocodckas; kareropus "3agaya’ uMeeT 0oJsiee MPaKTHYECKOE,
JKUTENCKOE YIOTpeOIeHUEN .

[To3BonuM cebe He COTIaCUThCS C YKa3aHHBIM CYKJICHHEM, OCHOBBIBASICh
Ha CaMO# CYIIHOCTH 3ajJiay, CYIIECTBOBAHHE KOTOPBHIX BBI3BAHO HEOOXOJIUMO-
CTBIO MPAKTUYECKOW peanu3aliuu, BOIUIOIICHUS B KU3Hb MOCTABJICHHOM IIENH,
10O TeNIb HE CIIOCOOHA CaMOCTOSATEIHLHO U3MEHHUTHh PEabHYIO0 CUTYAIUIO B Iie-
JIEBYIO.

bonee toro, I1.C. Dnbkuna B psfe ciydaeB (paKTHYECKU TOBOPUT O pas-
IPaHUYEHUN KaTErOpuil «IIeJib» U «3a/ada» B yrojJoBHOM mpouecce. «O01iero
XapakTepa 1eidb YroJOBHO-MPOLECCYATbHOTO IIpaBa MO ONTUMAIbHOMY peryJiu-
POBAaHHUIO COOTBETCTBYIOIIMX OOIIECTBEHHBIX OTHOILICHHM mpeodpaszyercs B
YTOJIOBHOM CYJIONPOU3BOJICTBE B KOMIUIEKC 0o0Jiee KOHKPETHBIX Iesiel (3aaaq),
OTPENENSIONIUX HAMpaBiICHUE MPAKTUUECKON JESITeIbHOCTH KOMIETEHTHBIX Op-

! Cobpanue 3akoHomatenscTBa Poccuiickoit denepamun. 1995. Ne 33. Ct. 3349,
2 3npkunn I[1.C. Vkas. cou. C. 38.
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raHOB roCyJapcTBa (IOJDKHOCTHBIX JIMII) TO BO30OYXKACHHIO, PaCCieIOBAHMIO,
PAaCCMOTPEHUIO U Pa3PELICHHIO e O IPECTYIUICHUAX» |,

B cBs3u ¢ 3TUM psA TpollecCyancTOB HACTAWBAIOT Ha HEOOXOJAMMOCTH
pasrpaHryenus LejIei U 3a1a4 yroJIOBHOIO Iporecca’.

Tak, B.T. TomuH coBeplmIEHHO CHpaBEeMIMBO OTMEUYAJ, YTO «BO BCAKOU
OTPACIIA YEJIOBEYECKOU NEATEIBHOCTH LIENb IIEPBUYHA, U HET HUKAKUX OCHOBA-
HHH J1e]aTh UCKIKOYEHHE I YTOJIOBHO-IPOIECCYANBHON JAeATeNbHOCTI» ., O
Hako 1o3BoJiuM cede ocnoputh MHeHHE B.T. ToMuna kacaeMo ero gajibHEHIITNX
Pa3sMBIIUIEHHN MO 3TOMY BONPOCY. YKAa3aHHBIM YBa)Xac€MbIM YUYEHBIM YTBEp-
KJAJ0Ch, YTO LI€JIb YTOJIOBHOTO MPOLECCA — 3TO LIEJIb IPOU3BOJCTBA IO YTrOJIOB-
HOoMy neny. O 3amayax k€ CIeLyeT TOBOPUTH NMPUMEHUTENBHO K YTOJIOBHOMY
CyZIOINPOU3BOJCTBY KaK OTPACii TOCYAapCTBEHHOU AESATENBHOCTHU. [JocTrxkeHne
1eJIe YyrOJIOBHOTO Mpolecca Mo MOAaBiIsioneMy OOJIBIIMHCTBY JIed o0ecnedn-
BAET BHINOJIHEHHE 33134 YTOJOBHOIO CYA0IPOU3BOACTBA",

AHQJIOTUYHOE  CYXKJEHHE BBICKa3blBaJoCh M  paHee. Hampumep,
H.H. Ionanckuit monarani, 4To 3amada — 310 oOmas kareropus. OHa penraercs
YTOJIOBHBIM CYJOTIPOM3BOJICTBOM KaK OTPAaciibio IMpaBa BOOOIIE, 10 BCEM JIEJIaAM.
Ilenp xe — KaTeropus KOHKpETHasi, OTBEUYarollass Ha BOINPOC O TOM, HAa YTO
J0JKHA OBITh HApPaBJIEHA MPOLECCyaANIbHASI AESITENBHOCTD 110 KaXI0MY OTEIb-
HOMY JENy°.

B yka3zaHHOM NOAXOJ€E MCHOJIB3YETCSA UHAS TPAKTOBKA IOHITUM, HE COOT-
BETCTBYIOIAsl BBISBICHHBIM OOIIEHAYYHBIM KaHOHaM. B cBsi3u ¢ Tem, 4To 00-
meduiocodpckue pa3pabOTKU COXPaHSIIOT POJIb UCTOYHUKA TUIIOTE3, TEOpETHUYEe-
CKMX M METOAOJIOTMYECKHUX IMOAXOI0B I OCTAJIBHBIX HAYK, CUMTAEM HEKOP-
PEKTHBIM MX OTpUIaTh. MBI MIPUIEPKUBAEMCSI MHEHHSI, YTO COOTHOIIIECHUE JaH-
HbIX TOHSATUWA MOPSIMO MPOTUBOIIOJOKHO: IIEJH IMPOLECCAa TOCTUTAIOTCS IYyTEM
pemenus 3anau’.

' Snpkunp I1.C. Ykas. cou. C. 29.

2 Tomun B.T. TloHATHE IIeNH COBETCKOTO YTOJNOBHOTO mpouecca // W3BecTns By30B.
«IIpaBoBenenue». 1969. Ne 4. C. 66; Kypc coBeTckoro yronoBHoro npoiecca (OO1ias 4actb)
/ mox pen. A. JI. botixoa u .. Kapnienia. M., 1989. C. 205; TlonskoB M. YT0OJI0BHBIH TTpO-
IIeCC: HOBBIE 3a7auu B cTapoil ynakoBke // Poc. roctumms. 1998. Ne 10. C. 12; dy6una N.A.
3anaun 1ocyAe0HOTO YrOJIOBHOTO CYIONPOU3BOACTBA U POJIb MPOKYPOPa B UX JOCTUKEHUH :
aBToped. auc. ... KaHz. opul. HayK. Boxrorpan, 2006. C. 10-11.

3 Tomun B.T. Ykas. cou. C. 66.

* Tam xe. C. 65, 70; Tomun B.T. K Bompocy 0 Liejii yToJ0BHOTO CyI0IPOM3BOICTBA //
Tesucer nokitanos u coobmennii. Hayunas kordepenmus. Omck, 1971. C. 51-52.

> MMonsuckuit H.H. Bompockl HCTOPUM COBETCKOTO yrojoBHOro mpomuecca. M., 1956.
C.46.

6 Teopus ropunuyeckoro mporecca / moa ooul. pea. B.M. I'opmenesa. C.144; Kobs-
koB B.M. K Bompocy 0 3amagax coBETCKOro yrojioBHOro mnporiecca // [Tpo0ieMsl ykperieHus
COLIMAJIMCTUYECKON 3aKOHHOCTH B YIOJIOBHOM cynonpousBoactse. bapnayn, 1985. C. 36-37;
Bonoauna JI.M. MexaHnu3Mm 3aiuThl MpaB JIMYHOCTH B YTOJIOBHOM Tiporiecce. Tromens, 1999.
C. 52; Hepuies FO.B. IIpo6iembl opranuzanuu gocyaedHoro mpousBojctsa no YIIK PO.
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[ToMMMO COOTBETCTBHSI JAHHOTO CYXKIIEHUS TMPUHSATHIM OOIICHAYYHBIM
pa3paboTKaM, OHO TO3BOJISIET BBHICTPOUTH CTPOMHYIO JIOTHYECKYIO CUCTEMY pac-
CYXKJIEHUW, KOTOPYI0 BO3MOKHO HCIIOJB30BaTh B KAYECTBE METOJ0JIOTMYECKOM
OCHOBBI TIPU HCCIIEAOBAHUN BaXXHEHIIMX MPOOJIEM YTOJIOBHO-IIPOIECCYATLHOM
HayKd B LIEJIOM M MPEIBAPUTENBHOrO paccienoBaHusi B yacTHocTu. Hemocpen-
CTBEHHOMY MPUMEHEHHUIO BO3MOXXKHOCTEH, MOJYyYaEMbIX MPHU UCIIOJIb30BAHUU Ka-
TETOPUHU «3aJ]a4yay, Pa3rPaHUUCHHUIO C PSAJOM CMEXHBIX C HEMl MOHATHM, ompeie-
JEHUI0 MecTa B IIpPOLEcCe LEJIENoJIaraHusi MpU OCYLIECTBICHUU YTOJOBHO-
IpoIecCyallbHON JIeATENIbHOCTU OYyJeT MOCBSAIICH CIAeAyIOMMNA maparpad MoHo-
rpaduu. 31ech K€ Mbl pacCCMaTPUBAEM CYILIECTBOBAHUE TAKOW BO3MOKHOCTH.

be3ycioBHO, MpUBEIECHHbBIE BBIIIE MPU3HAKU KAaTETOPUU «3a7adyay» SIBIs-
10TCsl 0a30BbIMU, 0€3 HUX OHA HE MOXET CYyLIEeCTBOBaTh Kak TakoBasg. OmHako
OpHUEHTalMs TOJIBKO Ha OCHOBHBIE IPU3HAKHU €LIE HE MO3BOJIAET OXapaKTepU30-
BaTh KATETOPHUIO «3a/laya» Kak MPaBOBYIO, & TAK)KE UCIOJIb30BATh €€ HAIPSAMYIO
B yrosioBHoM Ipoiiecce. [IpencraBisiercss He0OOXOAUMBIM YTOYHUTH WHBIE €€
MpU3HaKu. B cBsA3M ¢ 3TUM nonaraem, 4YTo Ipu XapakTepUCTHKE TAaHHOW KaTero-
pHUU cllelyeT yKa3aTh Ha yperyJUpOBaHHOCTh €€ HOpMaMH IpaBa. [IpaBoBas ne-
ATEJIbHOCTh OCYIIECTBIISIETCS B FOPUAUYECKUX PAMKAX, [I03TOMY pELIEHUE 3a]1a4
HE SIBJISIETCS IPOU3BOJIBHBIM, OHO 0053aTeNIbHO JOKHO COOTBETCTBOBATh YCTa-
HOBJIEHHOM 3aKOHOJIaTEIbHOMN NMpoueaype.

Kpome Toro, HeOOXO0AUMO OTMETUTH NMPU3HAK OOBEKTUBHOCTU COJEpPIKa-
Hus 3ana4. [lompazymeBaercsi, UTO NMpaBOBBIE 3aJa4d HE MOTYT SIBJISTBCS pe-
3yJbTATOM YMO3PUTEIBHBIX BBIBOJIOB, UX COJIEpKaHUE AOJKHO OTpaxkaTb 00b-
E€KTUBHbBIE 3aKOHOMEPHOCTH IIPAaBOBOM ACHCTBUTEIBHOCTU. B CB3U ¢ 3TUM 0CO-
00 cieayer OroBOpPUTh, YTO 3a/la4yd OJHOTO YPOBHS HE MOTYT COBIAJaTh, AyO-
TupoBarth ApyT apyra. UHoe Oyner yka3piBaTh Ha OMIMOOYHOCTH B METO/I0JIOTUHU
npu ux nocraHoBke. CopepkaHueM 3a7ad SBJISETCS CAMOCTOSITENIbHOE, 000C00-
JIEHHOE HaIpaBJlieHUE ACSATENbHOCTU. B TO ke BpeMs HEOOXOJUMO UMETh B BU-
7y, 4TO U30JMPOBAHHOCTD COJEPKAHUS 33]1a4 MOXKET OBITh TOJIHKO OTHOCHUTEIh-
Hou. He cienyer npeyBennunBaTh JaHHOE CBOMCTBO.

Pemenue nmpaBoBoii 3a/1a4M HE MOKET 3aBUCETh OT KOHKPETHOTO CYOBEK-
Ta EATEIbHOCTH, BBIOIHSIIOUIETO €€. ITO OOBICHSIETCS TEM, YTO MPaBOIpUME-
HUTEJIAM 3ajJladya CTaBUTCA B (popMe OOIIEro AOMKEHCTBYIONIEro TpeOOBaHMUS,
OPUEHTUPOBAHHOTO HA IIUPOKUM KPYT YYACTHUKOB JACSATEILHOCTH, 00J1a1at0IINX
€IUHBIM TPOQPECCUOHATBLHBIM CTAaTyCOM. BBIMOJHUTL TOCTaBIECHHYIO 3ajady
JAHHBIM JIUIIaM HEOOXOAMMO B CHITY CBOMX CITYKEOHBIX 00sI3aHHOCTEH.

Owmck, 2003. C. 35; bapabam A.C. IIpupona poccuiicKoro yrojJoBHOTO IMpolecca, Lean yro-
JIOBHO-TIPOIECCYAIbHON AesTeNbHOCTU U uX yctaHoBienue. CII6., 2005. C. 104-105. K yuc-
Jy TIpeJICTaBUTENEeH NaHHOTO MOJIX0/a Mbl MOXEM OTHECTH 3HAYMTEIBbHO OOJIblee KoJuue-
CTBO aBTOPOB. J[JIs1 3TOTO MOCTATOYHO OOPATHTHCS MOYTH K JIIOOOMY aBTOopedepary auccep-
TalMM Ha COMCKAHHWE Y4YEHOM CTENeHU KaHAWuJaTa, IOKTOpa HayK, /e OTMEYaeTcs, 4To
«cthopMynupoBaHHAs LIENbh HCCIECIOBAHUS OOYCIIOBHIA HEOOXOIMMOCTh PEUICHUS CIEIyIo-
IIMX 33/1a9».
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[IpuBeneHHbIe TPU3HAKK, XapAKTEPU3YIOIINE JTO0DKHbIE TpeOOBaHUs, YKa-
3bIBAIOT HA HEMOCPEICTBEHHYIO CBSI3b KATETOPUH «3a/1ada» C 3aKOHOJATEIIbHOM
MaTE€pPUEN, BCIEACTBUE YEr0 O HEM MOYKHO T'OBOPUTH KAK O ITPABOBOM KaTErOPUHU.
VYperynupoBaHHOCT, HOpMaMH TIpaBa U OOBEKTHBHOCTH COJEPIKAHHS CIEIYET
OTHOCUTh K TpyMIme paHee O0O0O03HAUYCHHBIX IPU3HAKOB KATETOPHH «3aJada):
YCJIOBUSM, TP€OOBAHUSIM, UEPAPXUUYHOCTH.

OTMeueHHbIE MPABOBbIE OCOOCHHOCTH OBUIM YUYTEHBbI aBTOpaMu « Teopuu
IOPUIUIECKOTO MPOIIECCa», YTO MO3BOJIAIO UM CHOPMYIUPOBATH OMPEICICHIE
MPAaBOBOM 3a/1aud KaK BBIPAXXEHHOW WJIM BBITEKAIOIIEH M3 3aKOHA OOBEKTUBHO
CYIIECTBYIOIIEH (hOPMBI TPABOBOTO JOJLKEHCTBOBAHMS, PEATU3yEeMON OpraHaMu
rocyJlapcTBa, JOJDKHOCTHBIMM JIMIIAMHU, BEIYIIUMU IMPOIECC, Yepe3 KOHKPET-
HY10, YIOPSA0YEHHYIO MPOLECCyalbHBIM 3aKOHOM AESTENbHOCTh C IIENbIO J10-
CTHIKEHHMS OTAENLHOrO U 0OIIEro NPaBoOBOro pe3yJsbTara’.

VYkazaHHoe omnpejesieHre, Mo HalleMy MHEHUIO, SIBJIIeTCs Hauboliee mpH-
eMJIEMBIM ISl Hallero uccienoBanusa. Cpeau ero JOCTOMHCTB CIEAYET Ha3BaTh
YCTaHOBJICHHE B KQUECTBE OCHOBOIIOJIATAIOIIEr0 MPU3HAKA KAaTErOPUHU «3a]1a4a
00yCJIOBIIEHHOCTh 1€JIbI0. DTHM TOIYEPKUBAIOTCS 1EJENOJIAralonuil XapakTep
JESITENBHOCTH, a TaKXKe 0co0asi pojib KaTEropuu «3afada» B HEH, KOTopas 1mo3-
BOJISIET MPAKTUYECKU U3MEHUTh HAIMUECTBYIOUIYIO CUTYyaluio B 1eneByto. [lpu-
MEHUTEJIBHO K KOHKPETHOMY BHY JEATEIbHOCTH, HAIPUMEP MPEABAPUTEILHO-
My paccieoBaHUIO, OTpeesieHUE 3a1a4, a TAK)Ke UX CUCTEMbl HE0OX0IUMO Jie-
JIaTh C y4ETOM OPMEHTAINY HA 1€1b KOHKPETHOM JIeATENEHOCTH?,

['oBopst 006 oTAECIBHOM U O0IIEM MPABOBOM pe3yjbTare, HAIJICKUT IMOI-
YEpKHYTh, YTO 3ajJlaya HalpaBjieHa Ha JIOCTIKECHHE 1eNd (OTACIbHBIA Pe3yb-
TaT), TPUBOIAIIEH K MOTYUYCHHIO KEeTaeMbIX IIEHHOCTEH, ycTpeMiieHuit (00mui
pe3ynbTar). ITUM JIEMOHCTPUPYETCS MECTO KATETOPUU «3ajlayay B lieJiernoiara-
HUU, €€ B3aUMOCBS3b C UTOTaMH JIESITENbHOCTH.

JIONOJIHUTB JaHHOE ONPEAEICHUE MOYXKHO 3a CUET BKJIIOUEHHUS B HETO yKa-
3aHMs HA (POPMY OCYIIECTBICHUS JIEATETbHOCTH — KOHKPETHBIE MEPOTIPUSATHS, C
MIOMOINIBI0O KOTOPBIX OHA peajn3yeTcs. 3a/laud HE MOTYT CaMOCTOSITEJIbHO BO-
IJIOTUTHCS B KU3Hb, JIJISl TOTO TpeOyeTCs MPUIOKEHHUE COOTBETCTBYIOIINX YCH-
JIAM.

[TpuBeneHHbIC COOOpAKEHHMS TO3BOJIMIN BHIPAOOTATh CIICAYIONIYIO Medu-
HUILIMIO: 33/1a4a — 3TO BBIPAXKEHHASI B 3aKOHE WJIM BBITEKAOIIasi U3 HEr0 0ObEeK-
TUBHO CYILIECTByIOIIas (opMa MpaBOBOrO JOJKEHCTBOBAHUS, peaauzyemasi
YIIOJTHOMOUYEHHBIMH Ha TO CyOBEKTaMU MyTEM BBIMOJHEHUS MEPOIPHUATUMN IS
JOCTHXKEHHUS OTACIBHOIO U OOILEro MpaBoOBOTO Pe3yJbTara.

[Ipn xapakTepUCTUKE KaTeropuM «3ajada» CieayeT oOpaTUTh CBOE BHU-
MaHUE W Ha CYIIECTBEHHOE €€ OTJIMYME OT TOr0, YTO NPHUHITO 0003HAYATh

! Teopus ropugudeckoro mpouecca / mog oomi. pea. B.M. I'opmenesa. C. 144.
2 VIMeHHO O 3TOH MPUYMHE OMPEETICHUE 3a/1ay MPEABAPUTEIHHOTO PACCIIeIOBAHUS
OyZeT yKka3aHO HaMH B MOCJIEayoIIeM naparpade.
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¢bynkuuei. Psan coBmageHudl MOXXKHO OOBSCHUTH MPUMEHEHHUEM KaTeroOpHH
«pyHKIUS» BO MHOTHX 3HaueHusx. Tak, mo mHenuto B.U. Kynenko, Tepmun
«pyHKIUS» MOXET o0o3HayaTh: 1) meicTBHe, EATETBbHOCTh, OIEpaIuio;
2) criocoOHOCTh K JCHCTBHUIO, NEATEILHOCTH; 3) posib; 4) 3HaueHHe; S5) CBOM-
CTBO; 6) 0053aHHOCTB; 7) KOMIIETCHIINIO; 8) 3aBUCUMOCTb OJIHOW BEJIMYWHBI OT
npyroii; 9) 3agauy’!. B 3aBUCUMOCTH OT MCIOJIB30BAHKS TOrO MJIM MHOIO 3HaYe-
HUSIT MOTYT OTJIMYAaThCAd W MOAXOAbl K COOTHOIICHUIO YKAa3aHHBIX KaTETOpPHil.
Hampumep, yacto nonsTHe «PYHKIUSD» TPUMEHSETCS I 0003HAYCHUS «3a]a-
4p», ¥ Ha060poT?.

Ecau orrankuBaTthCcsi OT NMOHUMAHMS YTOJIOBHO-TIPOIECCYadbHON (hYHK-
MU KaK CIIELHAILHON POJIH CyOBEKTOB YTOJIOBHOTO IIPOIIECCa’, TO €€ CyIIHOCTh
MOXHO OIpPEJEIUTh KaK HEKYI0 KOHIICTIHMIO Ha3HAYEHUsI, POJIU YYaCTHUKOB CY-
JIOTIPOM3BO/JICTBA, ONpPEICISIEMYI0 HOPMaMHU TIpaBa M BBIPAKEHHYIO B COOTBET-
CTBYIOUIMX OCHOBHBIX HAIPABJICHHUSIX YTOJIOBHO-IPOLECCYAIbHON JI€ATEIbHO-
CTU. B CBs3M ¢ 3TUM MOXHO YTBEpXAaThb, YTO ISl JEATEILHOCTH B paMKax
«PYHKITUU-KOHIETIIINN» UMEIOTCS CBOU 3aJ1a4Hu.

CnoXHOCTh NPUMEHEHUS! JAHHOM KAaTerOpuu 3aKJIoyaeTcsi B TOM, 4YTO
BECbMa 3aTPYJAHUTEIBHO MPOJEMOHCTPUPOBATH BCKO MHOTOTPAHHOCTD JIESITENb-
HOCTH YYaCTHUKOB YT'OJIOBHOTO MpOlLIecca, UCTOJb3Yys KPaTKy0 (OPMYJIHPOBKY
«QyHKIMU-KOHLETINY. B ciaydae ee neTalibHOM XapaKTePUCTUKU BBIACIISIIOTCS
OCHOBOIIOJIATAIOIINE JIEMEHTHI ACSTEILHOCTH B BU/JIE 3a/1a4, KOTOPBIE SBJISIIOTCS
NpOrpamMMON MEPOIIPUATHM, OTPAKAIOIIEH HA3HAYEHUE U POJIb YYACTHUKOB.
Hanuuue TOYHBIX, YETKUX YKa3aHUM M yCTAHOBJIEHHBIX IPUOPUTETORB IO BOIPO-
caM pabOThl MPABOOXPAHUTEIBHOTO OpraHa OOYCJIOBJIMBAETCS JOCTHUXKEHHUEM
3 PEKTUBHOCTU €ro ACATEIbHOCTU. B oTinune oT «GyHKIIMU-KOHLETIIUNY CHU-
cTema 3a7iad KOHKPETHOTO BHUJA JEATEIbHOCTH CIIOCOOCTBYET TOMY, UTO Ja)e
PSAZIOBOM COTPYIHUK OCO3HAET CBOIO POJIb, POJIb MOAPA3JCICHUS MPU €€ OCY-
IIECTBJICHUH, TaK KaK «OIpeAesieHue 3ajlad MpPOrpaMMHUPYET B KaKIOW KOH-
KPETHOW CHUTYallMH JIEITENbHOCTh Cylia, IPOKYpOpa, CIeA0BaTENs, 103HABATEIIS
II7IS TOTO, YTOOBI 3Ta IEATENBHOCT OTBEYANIA JAaHHBIM 3a1auam»”.

Ecnu sxe ucXoauTh U3 3HaYEHUS KaTErOpuu «(yHKIHSD), 3aKITI0YaAIOIIEro-
C B TOM, YTO IIOCJIENHSS SBISETCS HAIIPABICHUEM, CTOPOHOM JEATENBHOCTH ,

' Kynenko B.1. Ykas. cou. C. 100.

2 T'ypueit b. Beenenue B Hayky ynpasienus. M., 1969. C.35; Adanacses B.I'. Hayu-
Hoe yrpaiieHue ooduiectsom. M., 1968. C. 197.

3 Dnpkunp I1.C. CyImHOCTh COBETCKOTO yrOJI0BHO-TIpoIieccyanbHoro npasa. JI., 1963,
C.5l1.

4 Kynosa D.®. YrosoBHbIii npolecc Poccuu: MCTHHA M COCTA3ATENBHOCTH // 3aKOHO-
nmatenbeTBo. 2002. Ne 9. C. 72.

5 Crporosud M.C. Kypc coBeTckoro yronosHoro mporecca. M., 1956. T. 1. C. 168;
CaBunkuit B.M. Ouepk Teopuu MpOKypOpPCKOro HaaA30pa B YroJOBHOM CYIONPOU3BOICTBE.
M., 1975. C. 30; MotosuiioBkep 5.0. O npuHuunax oObeKTUBHON UCTHHBI, IPE3YMIILIUU HE-
BUHOBHOCTHU U COCTS3aTeIbHOCTH Ipoliecca : yueOHoe nocobue. SApocnasns, 1978. C. 67.
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TO COOTHOIIEHHE C KaTeropueu «3amada» OyJeT MPsSMO MPOTUBOIOIOKHBIM
BbIIIEYKa3aHHOMY. «DyHKIUA-ACSITEIBHOCT» OyAeT MoApa3syMeBaTh KOHKpET-
HBII TMpOLECC peaiv3aluyd MEPONPUITUH, XapaKTepU30BaTh COJIEPKAHUE Jes-
TEIHHOCTU CYOBEKTa, HAPUMEDP BXOJIAIIMX B COCTaB TOM WM MHOM 3agauu. [1o-
ATOMY TpU OTNIEPUPOBAHUU KaTeropuen «OyHKIHUsS» pedb OOBIYHO HAET O Jesi-
TEJIBHOCTH, HAIPABJIEHHOW HA BBHINOJHEHUE Kakux-m10o 3amau’. [Ipu ucnonsso-
BaHUM TepPMHUHA «(YHKIHS» B ATOM 3HAUYCHUH €ro KOPPEKTHEE WMEHOBATH
(GYyHKIIMOHUPOBAHUEM.

B cBsa3u ¢ stuMm BelpasuMm cornacue ¢ MHeHueMm ALIL I'ymsaeBa, yTBep-
AKIABIIET0, YTO «(DYHKIMU BBITEKAIOT W3 3afaw»y. Onpenensomum, noodyau-
TEJIbHBIM HAYyaJIOM JUJIsl CIEAOoBaTelNis SIBJSIOTCS CTOSIIME TEpel HUM 3a/layu,
BBITEKAIOIIME U3 OOIIUX 3a/1ay YroJIOBHOTO cyJonpou3BojcTBa. OyHkuuu, o0y-
CJIOBJIEHHBIE 3a/1a4aMy, HOCAT IIPOM3BOIHBINA, CIIyKeOHBIH Xapakrep.

VYkazaHHBII cMBbICT KaTeropus «(yHKIMs Halula OTPaKeHHUE B pAJe 3a-
KOHOJaTeIbHbIX akToB. Hampumep, B mpukaze MBJ] Poccun «O6 opranax
npeaBapurTenbHoro cieactsusa B cucreme MBJI Poccun» B nin. 2.1-2.4 nepeumuc-
JISIFOTCSL OCHOBHBIE 3aJ1a4M IJIaBHOTO CJIEACTBEHHOIO yIPaBJIEHUs, CJIEICTBEHHO-
ro yIpaBlICHMs, CJIEACTBEHHOro otnena, a B mm. 10.1-10.15 yka3eiBaroTcs oc-
HOBHbIE (DYHKIIMM TJIABHOTO CJIEICTBEHHOI'O YyIpPaBJICHUS, CJIEJACTBEHHOIO
YIpaBJIE€HUS, CIEICTBEHHOIO OTJIEeNa, OCYIIECTBISIEMbIEC B LESX PEIICHUSI BO3-
JIOKEHHBIX Ha HETO 3a/1a4°,

[TogBoass WTOr HAIIMM Pa3MBIIUICHUSM, KOHCTATUPYEM, YTO CUHUTAEM
BO3MOXHBIM IIMPOKOE MCIOJb30BaHUE KATETOPUH «3aJa4yay IPHU UCCIEA0BAHUU
YTOJIOBHOT'O IIPOIIECCa B LIEJIOM, a TAKKE €ro COCTAaBHBIX YACTEW, B YaCTHOCTH
MpeABapUTEILHOI0 paccieaoBanus. [Ipu 3ToM HEOOXOAMMO Y4YMTHIBaTH HE
TOJILKO OCHOBHBIE MPU3HAKK OOIIEHAYYHOW KaTeropuu «3aaaday, HO U psij crie-
U(UYECKHUX, HATTMYUE KOTOPBIX CBSI3aHO C MPABOBBIMU OCOOECHHOCTSIMU JAHHOM
chepbl 00IIECTBEHHBIX OTHOIICHUH.

Bxirouast B yroJIoBHbIM MPOLECC KATETOPHIO «3a/1ada», Mbl MOJYEPKUBaA-
€M, YTO YTOJIOBHO-TIPOLIECCYalibHAsl JEATEIbHOCTh KaK BUJI TOCYJAapPCTBEHHOM
JeSTENHHOCTU 00YyCIIOBICHA OOIIEH Iebl0, OMpPENEeNsIoneld ee CYIIHOCTh H
dbyukimonupoanue. CTaauu, UHCTUTYThI YTOJOBHOTO MPOIECCa TOTKHBI COOT-
BETCTBOBATh, MOAUYUHATHCA €ro 1eau. B To ke BpeMsi yka3aHHbIE JIEMEHTHI 00-
Jaaf0T CBOMMU 3aJ]a4aMH¥, BBITTOJTHEHHE KOTOPHIX OOECIEYMBACT JTOCTHIKEHUE
LEIU YTOJIOBHOTO CYAONPOU3BOCTBA.

"'Cm.: 3umarywmn 3.3. CymHOCT, M CONMAIbHOE HAa3HAYEHHE  yTOJOBHO-
nporeccyanbHbIX GyHKIui // KareropuanbHelii anmapart yroJloBHOTO MpaBa | mporecca : ¢0.
Hayu. Tp. Spocnasns, 1993. C. 42.

2 Tynses AII. TIpoueccyanbHble (QYHKIMH clefoBaTels : ydeOHOe mocobue. M.,
1981.C. 7, 8.

3 06 opraHax IpeaBapUTENLHOTO cleAcTBHs B cucteme MBJI Poccun : npuxasz MB]J]
Poccun ot 09.01.2018 Ne 1 // CIIC KoncynbTantlmtoc.
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Jl71st Toro 4TOOBI TOBOPUTH O 33Jlayax MpPe/IBAPUTEIBLHOTO pacciieIoBaHus,
HE0OXO0IMMO MO3UIIMOHUPOBATH, YTO HAMH OYyJIE€T MOJIpa3yMeBaThCs MO CAaMUM
IIPEABAPUTEIIBHBIM pAcCiIelOBaHUEM. B ymmreparype BBIIEIAIOTCAS HECKOJIBKO
CMBICJIOBBIX 3HAYEHUM JAHHOTO IOHATHSA: NOJ MPEABAPUTENBHBIM paccieoBa-
HUEM MOHHMMAIOTCS IPABOBOM MHCTUTYT, CAMOCTOSITENIbHAS CTagus (3Tam) yro-
JIOBHOT'O MpoLEcca, 0c000ro BUAA MpoIecCyanbHas AeTEIbHOCTD.

Hanpumep, H.B. )Kornan n @.H. @arkynnuH, paccmarpuBas NnpeaBapy-
TEJIbHOE PACCIIEIOBAHUE KAK CTAJMIO0 YTOJIOBHOT'O IPOLECCA, BMECTE C TEM OT-
MEYaJlH, YTO OHA 3aKJIF0YAETCS «B IMPOLECCYyAIbHOU Oesamenvrocmu (30eCh U Ja-
nee KypcuB Moi. — A.C.) OpraHoB CII€JCTBUS U JO3HAHUS MO PACKPBITHIO Ipe-
CTYIUICHUH, IPUBJIEYEHUIO K YTOJOBHOM OTBETCTBEHHOCTH BUHOBHOI'O U MOJATO-
TOBKE YCJIOBUU I MIPENAHUS €TO CYAy, @ PABHO IO YCTAHOBJIEHUIO OTCYTCTBHUS
IPEANOJIAraeMOro MPEeCTyIUIEHUs WM OCHOBAHWM [JI HalpaBJ€HUsA Jela B
cym»!. JLJI. CaMbIrMH CYMTAII, YTO PACCIENOBAHUE — OTO CHCTEMA OesmenbHO-
cmu, B KOTOPO OCHOBHBIM SIBJISIETCSI MH(POPMAIIMOHHBIN MPOIECC, COCTOSIINMA
U3 MOUCKA, MOJyYeHUs, HAaKOIUICHHUS, ITepepadOTKHU U UCIOIb30BaHUs HHPOpMa-
1uu?. ABTOpHI yueOHUKA «YTOJIOBHO-NPOIECCYANBHOE TIPABO» O] PeaaKIueit
IT.A. JIlynuHCKOM CKIIOHAIOTCA K TOMY, UYTO «IPEABAPUTEIBLHOE paccieOBaHHE
MO>KHO OIPEAENINTh KaK OesamenbHOCmb OPraHoOB JTI03HAHHUS, JI03HABATels, clie-
J0BaTeNsl, MPOKypopa Mo COOMpPaHUIo, IPOBEPKE M OICHKE JI0KA3aTelIbCTB, HA
OCHOBE KOTOPBIX yCTaHABIMBAIOTCA UMEIOLINE 3HAUCHUE IS Jiena 00CTOsTeNb-
CTBa, M300JMYAETCS U MPUBJEKAECTCS B KAayecTBE OOBMHAEMOIO JIUIIO, COBEp-
HIMBIIEE MPECTYIUIEHUE, MPUHUMAIOTCS MEPBI MO BbISBICHUIO OOCTOSITENBCTB,
CIIOCOOCTBOBABILIMX COBEPIIEHUIO MPECTYIUICHUH, IPUHUMAIOTCSI MEPHI IO BO3-
MEILEHUIO Yilep6a, HAHECEHHOTO IPECTYILIEHUEM» >,

Touku 3peHus aBTOPOB, OTCTAMBAIOIIMX IEPBOOYEPENHOCTh OAHOTO M3
YKa3aHHBIX CMBICJIOBBIX 3HAYEHU, HE IPOTUBOpeUar Ipyr aApyry. Hecmotps Ha,
Ka3aJoch Obl, UMEIOIIMECS Pa3HOUYTEHHs, BCE UCCIIENOBATENU IMPU3HAIOT, YTO
Npe/IBapUTENIbHOE paccieloBaHUe MPECTaBIAeT cOO0M creruduuecKyro es-
TeNbHOCTh. C 3TUM CIEAYET COTJIACUTHCA.

Ha3piBass mpeaBapuTeIbHOE pacclieIOBaHUE CTaaueil (3TaroMm), T.e. Co-
CTaBHOW YaCThIO YIOJIOBHOW MPOLECCYAIBHON NEATENBHOCTH, TEM CAMBIM IIPU-
3HAIOT, YTO OHO IPEJCTABIAET CO00I ee pa3HOBUAHOCTh. OnpeneneHue npeasa-
PUTEIBHOIO PACCIEIOBaHMs KAK IPABOBOTO MHCTUTYTA MOAPA3yMEBAEcT NOHU-
MaHHE pacclieIoBaHus KakK Crenu(puueckoro Buaa AesTeIbHOCTH, O0YCIOBIIEH-
HOT'O0 KOMIUIEKCOM IPAaBOBBIX HOPM, PETJIAMEHTUPYIOLIUX €T0 TPOU3BOJICTBO.

! Yorun H.B., ®arkyaun @.H. IpeasapuTensHoe cIeJCTBHE B COBETCKOM yIrOJIOB-
HOM npouecce. M., 1965. C. 31.

2 Cawmspirun J1.JI. PaccnenoBanue TpecTyIUIEHM Kak CHCTEMA JEATENbHOCTH. M.,
1989. C. 7.

3 VronosHo-TpoleccyansHoe mpaBo Poccuiickoit denepanuy : yueOHUK / OTB. pejl.
IL.A. JIynunckas. M., 2005. C. 372.
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B cBs3u ¢ 3TUM B paMKax JaHHOTO HUCCIEAOBaHUS HEOOXOIUMO TOBOPUTH
0 TPeABapUTEIHLHOM paCCIEAOBAHUM Kak 00 0co00i pa3HOBUIHOCTH IESATENb-
HOCTH, TIPEIONpenesieMOl CUCTeMON ee 3ajad, OOyCIIOBIEHHBIX IIENIbI0 yTO-
J0BHOTO Tporecca. [loatoMmy moj mpeaBapUTeNIbHbIM PACCIECIOBAHUEM B KOH-
TEKCTE HUCCJIEIOBAaHUS MbI OyJleM MOHUMATh YTOJIOBHO-TIPOLIECCYATbHYIO Jesi-
TEIBbHOCTb, OTPAHUYCHHYIO paMKaMU YTOJIOBHOTO JI€7a, CKJIAJbIBAIONIYIOCA U3
KOMILUIEKCa MPOIECCyalbHBIX NEHCTBUN M MPUHSTUSA MPOIECCyalbHbIX pelle-
HUW, TpeAonpeensieMblX 3ajJadyaMyd MPEeABAPUTEIBLHOIO PaccieOBaHUs, BbI-
MOJTHEHUE KOTOPBIX 00ECIIEUNBAET IOCTUKEHHE 1IEJIM YTOJIOBHOTO TIpoliecca.

Hcxons 13 U310KEHHOTO B naparpade, MOKHO CHENaTh CIEAYIOIINE BbI-
BOJIbI.

XapakTep uccleyeMbIX B MOHOTpaduu 3a7ad MpeaBapUTEIIbHOTO pac-
ClieIoBaHUs TpeOyeT OMNMpeeICeHHOI0 HayYyHOro aOCTparupoBaHHUs U 00001ie-
HUs, 00YCIIOBJIMBAET HEOOXOAMMOCTh PACCMOTPETh LIUPOKUI Kpyr TeopeTuye-
CKHX BOTIPOCOB.

VsacHeHne MHOTOTPaHHOCTH M MHOT'OACHEKTHOCTH MPaBOBOW KaTErOpHUH
«3agada» B cepe yroJoBHOTO CYJOMPOU3BOJICTBA BOZMOXKHO MPHU UCIOJIb30Ba-
HUW TIOJXO0JIOB, pa3pabOTaHHBIX B OOIEHAy4YHBIX KoHuenmusx. OOpaiieHue K
HUM T[IO3BOJIMJIO BBISIBUTH OCHOBOIIOJIAralOlIM€ CBOMCTBA: HAJUYUE YCIOBUIA
(BO3BHMKHOBEHMSI M OCYILIECTBIICHUS), TPEOOBaHUM (KOHKPETHOCTU U pe3yJibTa-
TUBHOCTH); HEPAPXUYHOCTh CHUCTEMbI I1IEJICTIONAraHus;, YPEeryJIUpOBaAHHOCTh
HOpPMaMHU TpaBa; 00bEKTUBHOCTH COJICPKAHUSI.

Kareropus «3amaua» — 3TO BbIpaKEHHasi B 3aKOHE WJIM BBITEKAlolas U3
Hero oObEKTUBHO CYIIECTBYIOIIAs (popMa MpaBOBOIO JOKEHCTBOBAHUS, peasu-
3yeMasi yIOJIJHOMOYEHHBIMU Ha TO CYOBhEKTaMU IMyTEM BBIMOJHEHUS MEPOIPUs-
TUW JUIsSI TOCTHKEHUS OTJIEIBHOTO M OOIIEro MPaBoOBOTO pe3yJIbTaTa.

Hcnonb3oBaHue KaTeropuu «3ajada» B YroJOBHOM MPOIECCe MOAYEPKU-
BaeT O0YyCIIOBJIEHHOCTh YTOJOBHO-NPOIECCYaTbHON JIEATeIbHOCTH OOIIEeCTBEH-
HBIMH TIOTPEOHOCTSIMH, MPEIONPENCTSIONUMA crienududecKyto nens. [locnen-
HASl IETEPMUHUPYET CYIIHOCTh U COJIEPKAHUE CUCTEMBI 3aj]lay, pelIeHUue KOTOo-
PBIX MPUBOAUT K JOCTHXKCHUIO OMPEEICHHON 1M U MOIYYEHUI0 TPeOyeMbIX
LIEHHOCTEM.

§ 2. TeopeTuko-IpaBOBHIE NMPEANOCHLIKA ONIPEAEIEHUA 3a1aYu
IpeABapUTEJTbHOIO paccjaeT0BaHUuA

OO6muM 11 TF000T0 THUTA TPOIecca SBISIETCS TO, YTO OH OOpa3yeTcs
€IUHOM MO CBOEH MPUPOJAE U LETOCTHON MO COAEPKAHUIO AEATEIbHOCTHIO JIHII,
y4acTByrOIKX B HeM. [Ipyu mpou3BOCTBE MO IOPUANYECKOMY JIETy COACPKAHUE
ATOW ACSATEIBHOCTH OOBEKTUBHO TPYMNIHUPYETCS B OAHOPOJIHBIE OOBECIMHCHHUS
(3Tambl, cTaauu) A AOCTHXKEHUS Onkaliied 1enu yepe3 pelieHre KOHKpPEeT-
HBIX 3a/1a4. J[esTebHOCTh, CBSI3aHHAs C PEUICHUEM ATUX 3a7a4, [0 OTHOIICHUIO
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K OOmIeil 1enau sBISETCS MPOMEKYTOUYHONM U HOCHUT BCIOMOTaTelIbHO-oOecte-
yUBaIOIUKA xapaktep. s Toro 4toObl TOBOPUTH O 3a7adyax, B TOM YHUCIE U
IPE/IBAPUTENLHOTO paccielOBaHUs, HEOOXOAMMO pPacCMOTPETh Haudaja, KOTO-
pble MpEeAONpPENEISIIOT UX (OPMUPOBAHNE B CUCTEME II€JICNOJIaraHNsl YTOJIOBHO-
r'o CyJOIIPOU3BOJICTBA.

B HayuyHOM cpene ¢ Janekoro IpoIUIOro M IO HACTOSIIEE BPEMS HE Ipe-
KpAaI[aeTcs IOJEMHUKA O Ha3HAYEHHH YTOJOBHOIO Cymonpoussoictsa'. Kpome
TOTO, YTO MPAKTHYECKH B JIOOOM HAay4HOM TPYAE MO YTOJOBHOMY IPOLECCY
JaHHBI BOIIPOC paccMaTpUBAETCs B 00s3aTEIbHOM IMOPSIIKE, UMEIOTCS U CIie-
LIMAIBHO TOCBAIEHHbBIE €My Hay4HbIE paboThI®. [10-BUAMMOMY, 3Ty ITUCKYCCHUIO
MOHO OTHECTH K YMCIy TaKMX, KOTOPbIE HMKOI/A HE 3aKAHUYMBAIOTCS. 311E€ChH
ClIeAyeT NOAYEPKHYTh, UTO OT MPABWJIBHOTO MIOHUMAHUS HA3HAYEHHUs YTOJIOBHO-
IPOLIECCYAIBHOM JIESITENBbHOCTH 3aBUCUT OIPEAEIEHUE 3a1a4 MPeIBaApPUTEIBHO-
IO pacciaeOBaHUsl, UX CUCTEMBI.

MHeHHS TPOLECCYaNUCTOB PA3HIATCS OTHOCUTEIBHO MOHSATUM, UCTOJIb3Y-
€MBIX Ul YCTAHOBJICHMs NPEIHA3HAYEHUs YTOJIOBHOTO Iporecca. B nurepary-
pe U paHee, U B HACTOSALIEE BPEMs IPEANPUHUMAIOTCS IONIBITKA PACCMOTPETH
JaHHYIO0 MpoOJIeMy IyTeM HCIOJIb30BaHUS KAaTErOpHM «HA3HAUCHUE», «LENbY,
«3anada». [IoHATUIHBIA aCNEeKT AUCKYCCMHU O HAa3HAYECHUHU YTOJIOBHOIO CYJIO-
MPOM3BOJICTBA HE CTOUT HEIOOLUCHHBATh. VIMEHHO OH SIBJISIETCS BaKHEWILIEH
IIEPBOOCHOBOM JJI €€ PEIICHHUs, OnpeneraeHuss oOleld HanpaBIeHHOCTH B HUC-
CJIEI0OBAaHUU JAHHOI'O BOIIPOCA.

[Ipoananu3npoBaB U3BECTHBIE HAM TOYKHU 3PEHUS OTHOCUTEIBHO IPEIHA-
3HAUEHHUS MPOILIECcca, Mbl MIPUILINA K BBIBOAY, UTO BCE OHU MOTYT OBITh CBEJEHBI
K CIEAYIOIIMM BapUaHTAM €ro OIpPENEIEHUs: pa3pelleHHe IIPaBOBOrO CIIOpa,
KOH(JIMKTA MEXIY TOCYyJapCTBOM M IIMIOM, COBEPIUMBIIUM IIPECTYILIEHHE?;

! M1 ucnonb3yeM MOHATHS «yTOJIOBHBIN MPOLIECC, «YTOIOBHOE CYA0IPOM3BOICTBOY,
«yTOJIOBHO-TIPOLIECCYalIbHas JAEATEIBHOCTDY) KaK TOXIECTBEHHbIE (€CIM MHOE MPSMO HE Oro-
BOPEHO) B LIEJSIX M30€raHus TaBTOJOTUHU, XOTS M MOHUMAEM, YTO MEKAY HUMHU CYIIECTBYIOT
OIIpEJICJIEHHBIE OTINYHSL.

? Tlonsauckuii H. Llens yronosroro mpouecca. Spocnasib, 1919; Dnpkuna I1.C. Henn
U CPEJICTBA UX JOCTHKEHHS B COBETCKOM YTOJIOBHO-NPOLIECCYaTbHOM IIpaBe; MuxaiaoBckas
WN.b. lenn, ¢pyHKIMK ¥ NPUHLIMITBEI POCCUICKOTO YTOJIOBHOTO CynomnpousBozacTsa. M., 2003;
bapa6am A.C. Tlpupoga pOCCHHCKOTO yTOJOBHOTO TMpOIecca, IEIHU YTrOJOBHO-IIPOIECCY-
AJIbHOM JIeATENFHOCTH U X ycTaHoBieHue : MoHorpadus. CII6., 2005; [Tomos A.II. Lenemno-
JlaraHue B COBPEMEHHOM OTEYECTBEHHOM YTOJIOBHOM CYAONPOU3BOJCTBE : MOHOrpadus. I1s-
turopck, 2005; dyouna M.A. Yka3. cou.; Kopunze M.T. CoBpeMeHHbIE 3a1aul CTaAUU BO3-
Oy)XIIEHHsI YTOJOBHOTO Jiella M CPEICTBAa WX pEIIeHUs :@ IHC. ... KaHI. IOpHI. HayK.
H. Hosropoa, 2006; Xammumos P.A. Kareropusi «uenb» B yrojJoBHOM MpoLecce : AMHC....
KaH. ropua. Hayk. YensOunck, 2006; aBneroB A.A., Azapenok H.B. IIporpamma yronoBHo-
ro CyIonpou3BoAcTBa : MoHorpadus. M., 2009; Yepapinnena 1.A. Haznauenue coBpeMeHHO-
r'0 POCCHICKOT0 YTOJIOBHOTO Mporiecca : yueoHnoe nocooue. Omck, 2010 u np.

3 Posun H.H. K Bompocy o HOBoOif Teopuu yronaosHoro mporecca // Xypuan Munu-
crepctBa tocturuu. 1916. Ne 2. C. 312; Tlonsuckuit H.H. Yka3. cou. C. 21; ®unun JI.B.
OnacHOCTH YroJIOBHOTO CYJONPOU3BO/CTBA U UX Kiaccudukanus / 'oc-Bo u mpaso. 2002.
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YCTaHOBJIEHWE MCTHHBI';, peain3alys HOPM MaTEPHAIbHOIO NpaBa M MPaBUIb-
HOTO €ro MPHUMEHEHUs; CIpaBEeAJMBOE HaKa3aHWE BMHOBHOTO; OoprOa c mpe-
CTYIHOCTBIO?; 3aIUTa JIMYHOCTH® U Ap. IIpu 3TOM B paMKax KaxK[0ro M3 Bbije-
JIEHHBIX TMOHATHA MOXET CYIIECTBOBATh MHOXKECTBO ITOABUIOB, BapUalui.
Kpome toro, umeercss pasinyHas COYETa€MOCTh BBIIEJIECHHBIX I'PYIIl B aBTOp-
CKHX KOHLEMIMIX, 00pa3yromas AyanusMm 1eneid. OTHaKo BCe OHU O CYyTH CBO-
el cBOIATCA K IBYM OCHOBAaM: IPUOPUTETY YACTHOI'O WM ITyOJIMYHOrO Hayaja.
B cpaBHUTENBHO HElaBHEE BpEMs CTajla BEChbMa MOMYJIAPHOM TOYKa 3pEHUs, CO-
IJIACHO KOTOPOM MepBasi UMEET NPEBAIUPYIOLIEE 3HAUCHUE.

[Ipencrapnsiercsi, YTO B 3TOH MHOTOJIETHEH IUCKYCCHM B3aMEH KPUTHUKHU
BBICKA3bIBAaHUI OINIOHEHTOB B OOJBIIECH CTENEHH CIEAYET MPEANoYecTb aHAIN3
peaNbHO CJIOKUBILEWUCS CUTyallMd, YTO MOXXET OBbITh MOJE3HBIM JJIS pPELICHUS
3aTSHYBILEr0Cs CIopa M, BO3MOKHO, MO3BOJIUT BHECTH OIIPEIEICHHBIN BKJIaJ B
pa3BUTHE MPOLECCYATBHON HAYKHU.

3amuTa IpaB U 3aKOHHBIX MHTEPECOB JIMLl U OPraHu3aluil, MOTEPIIEBIINX
OT MPECTYIJICHUH, a TaK)Ke 3aIIUTa JIMYHOCTU OT HE3aKOHHOT'O U HEOOOCHOBaH-
HOTO OOBHUHEHHUS, OCYXKJIEHUsI, OTpaHU4eHHs ee mpaB u cBobox (4. 1 ct. 6 VIIK
P®), Ge3ycnoBHO, MPEACTABISIIOT COO0M BaXKHEHINYIO MPaBOBYIO O0S3aHHOCTD
rocyfapcrBa. Y Ka3aHHbIE MOJIOKEHHUS ABIISIFOTCS JOCTHKEHUEM ITPaBOBOM MbIC-
JIM, OCHOBBIBAIOTCSI HA OOIIENPU3HAHHBIX MPUHLKIAX U HOPMax MEXIyHapoj-
Horo mnpasa, Koncrurynnu Poccuiickoin denepanuu, NOCKOIBKY IJIsl POCCUM-
CKOTO IOCyJlapCTBa B HACTOAILEE BpeMsl MpaBa JUYHOCTH SIBJIAIOTCS OCHOBOM
npaBoBoi moauTHKU®. [IEHHOCTh yKa3aHHBIX YCTAHOBOK HE MOXET OBITH MOJI-
BEpPrHyTa COMHEHHIO. M B CBS3M € 3TUM CJeAyeT KOHCTaTUPOBATh, UTO «IIPUHS-

Ne 9. C. 116; Muxainosckas U.b. CounanbHoe Ha3HaueHHE YTrOJIOBHOM IOCTULIMM U LIEJb
yrojoBHOTO Tiporiecca // ['oc-Bo u mpaBo. 2005. Ne 5. C. 114.

! ®enpamreiin I'.C. Jlexkuuu mo yrosnosHomy mpoueccy. M., 1915. C. 1; Crporo-
Bu4y M.C. MarepuanbHas UCTHHA U CyJIeOHbIE I0Ka3aTeIbCTBA B COBETCKOM YTOJIOBHOM IIPO-
uecce. M., 1955. C. 19; MoroBunoskep A.0. Yka3. cou. C. 23; Jlapun A.M., MenbHuKO-
Ba D.b., CaBuukuiit B.M. Yronosusiii nporecc Poccun. M., 1997. C. 83-85; Enukees 3./1.
KonnenTyanapHbIe ¥ IPaBOBBIC IETEPMUHAHTHI YCTAHOBIICHUS! HCTUHBI B YTOJIOBHOM IPOIIEC-
ce // IIpoGaemMbl yroJIOBHO-POIECCYATBHOTO MpaBa | MaTepuaibl MEKIyHApP. HAyIHO-TIPAKT.
koH(}. Kaparanna, 2006. Beim. 5. C. 76-83.

2 Yenwnos-bebyro M.A. CoBeTckuii yronosHsIi npomnecc. Xapekos, 1928. C. 6; Co-
BeTckui yrojoBHbIM mpouecc. M., 1953. C. 7; Kokopes JI.[I. YyacTHUKH mpaBoCyAusi 1o
yrojioBHbIM AenaMm. Bopounex, 1971. C. 72; lInunes B.H. Coaepxanue u ¢popma yroioBHOTO
cynonpousBoactea. Munck, 1973. C. 126; Ilerpyxun WN.JI., barypos I'.Il., Mopmakosa T.I".
Teopernueckne ocHOBHI 3¢ dekTuBHOCTH TpaBocymus. M., 1979. C. 51; Kypc coBerckoro
yrosioBHOro npouecca. Obmas yacts / mox pen. A.Jl. boiikosa, N.W. Kapnena. C. 40.

3> Bonoguna JIM. Ilenu u 3amaum yrojosHoro mnpouecca// I'oc-Bo u mpaso. 1994,
Ne 11. C. 126-132; Cepebpona C.I1. O nenu coBpeMEHHOTO YroJOBHOTO CyAONPOHM3BOJCTBA
Poccun // Poc. cynps. 2005. Ne 6. C. 19; Iyouna U.A. Yka3. cou. C. 10.

4 Manbkuna U.JO. HoBast yronosHo-mpolueccyanbHas nonuTuka // IIaTeaecar et Ka-
denpe yromoHoro mporecca YpI'FOA (CION) : maTepuansl MeXIyHAp. HAyd.-TIPAKT. KOH.
ExatepunOypr, 2005. Y. 2. C. 163.
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te YIIK P® sBwioch BaxkHeWuM maroM Poccun Bnepes Ha MyTH JIEMOKpa-
THYECKUX IIPEe0Opa3oBaHuii» ',

Koncruryuus Poccuiickont denepanyu HOPMATUBHO 3aKpemnuiaa UCXOJ-
HOE€ IOJIOKEHHE, COTJIACHO KOTOPOMY Halle TOCYIAPCTBO SBJISETCS IEMOKpPATH-
YECKUM U IpaBoBbIM (cT. 1). JlanHas Hopma 1 OCHOBHOM 3aKOH CTpaHbI B LIEJIOM
ornocpeioBany BkiItoueHue Poccun B MUpoBOE COOOIIECTBO, YCTAHOBWIIM MeXa-
HHU3M B3aUMO/JICVCTBHS MIPABOBOM CHCTEMbI HAIIEH CTPAHBI U MEKIYHAPOIHOTO
npasonopsiaka. JlanpHeumas rocy1apCTBEHHasl AEATEIbHOCTh JEMOHCTPUPOBA-
JIa TIOCJIEI0BATENBbHOCTh B OCYILECTBIEHUH ITUX IIJIAHOB.

Bcerymnenne Poccuiickoit ®epeparnmu B Coer EBponbsr 28 deBpaiis
1996 r., npucoenuHenne K YcraBy? 3TOM OPraHU3aluy, APYTUM OCHOBOIIOJIATa-
IOIUM €€ akTaM, paTudukanus KoHBEHIIMN O 3aluTe MpaB 4YeJIOBEKa U OCHOB-
HBIX CBOOOI’ M psa APYTUX MEXKIYHAPOMHBIX JOKYMEHTOB «OOS3BIBAIOTY OT-
JIENIbHO YKa3blBaTh HAINPABIECHHOCTh HA 3alllUTy TpaB M CBOOOJ dYelOBeKa U
rpaKJaHuHA BCEH NIEATENbHOCTH T'OCYJIapCTBa, 2 B OCOOEHHOCTH €€ MPaBOBOMA
chepsl. [IpocnexxuBaeTcsi «CTpeMIIGHUE 3aKOHOAATENs MPUBECTH HOPMBI POC-
CUICKOI'0 3aKOHA B COOTBETCTBUE C MEKIYHAPOIHO-IIPABOBBIMA aKTaMU U TEM
CaMbIM MPUOTU3UTH OTEYECTBEHHOE YTOJIOBHOE CYAOIPOU3BOACTBO K MUPOBOMY
ypoBHIO»*. IMEHHO TAKMMM JOBOJAMHU MOYKHO aIleJUINPOBATh IIPH 000CHOBAHUY
CYLIECTBYIOIIIEW B HACTOSIIEE BPEMSI HOPMBI, ONPEAEISIONIEH HA3HAYCHUE YIro-
JIOBHOT'O CYJOITPOU3BOICTBA.

B ocHoBomonararommx MeXAyHapOAHBIX aKTax, HAIMOHAJIbLHOM 3aKOHO-
JaTeIhCTBE TAK)KE MMEETCSl YKa3aHUe Ha MPUOPUTET MPaB U CBOOO]I YeIOBEKa U
rpaXJaHWHa, U AT AKTHl UMEIOT OpsiMoe JercTBue. [loaToMy npu mpuHATHH
MPOLECCYAIbHBIX PEHIEHUN BO3MOXHO CChUIATHCA HA YKa3aHHBIE HOPMbI HEIO-
CPEIICTBEHHO, U Ha JaHHOE 00CTOATEIHCTBO OOpaliajii BHUMAaHUE HEKOTOpHIE
uccienoarenu. Hanpumep, A.H. ba6aii, B.C. Tumorenko, aHanu3upys moJio-
xenus 1. 4 ct. 15 Konctutyuun Poccutickoit deaepanun, OenepaibHOTO 3aK0-
Ha «O MexayHapoaHbIX aoroBopax Poccuiickoit ®denepaiuny», KOHCTaTUPOBa-
JIA, YTO CYIIECTBYET BO3MOKHOCTH IPSIMOIO JIEUCTBUS UM INMPUMEHECHUS HOPM
MEXIYHapOJHOTO TIpaBa KaKk OpraHaMH BIACTH, TaK U 3aMHTEPECOBAHHBIMU (U-
3UYECKUMH U HOPUIWYECKAMU JIMIAMUA, KOTOPBIE MOTYT CChUIATHCA NPSMO Ha
HOPMBI MEXJIyHApOJHOIO MpaBa MPU Pa3pEIICHUU CIOPOB MEXAY COO00H U C
rOCyJapCTBEHHBIMHA OpPTraHaMH, MPEANPUITUAMHU, YUPEKICHUSIMU U OpTraHU3a-

! Kypoukuna JI.A. Tlpuaiunsl 1 Hopmbl CoBeta EBpOIBI B yroOJOBHOM CyIONPOM3-
BozicTBe Poccuiickoit denepanuu // XKypnan poccuiickoro mpasa. 2006. Ne 4. C. 122.

2 Veras Cosera Esponst (ETS Ne 1) (npunsr B Jlongone 5 mas 1949 r.) // Cobpanue
3akoHonarenbcTBa Poccuiickoit @enepanuu. 1997. Ne 12. Cr. 1390.

3 KoHBeHILMs O 3alIUTe NpaB YeJOBEeKa U OCHOBHBIX CBOOOJ (3aKiioueHa B I. Pume 4
HostOpst 1950 r.) // CoOpanue 3akoHoaarenbcTBa Poccuiickoit deneparun. 2001. Ne 2. Cr. 163.

* Tapuuxo N.1O. TIpo6nembl Ha3HAYEHHs YrOJIOBHOTO CYAONPOU3BOACTBa // BecTHHK
OpenoOypr. yn-ta. 2006. Ne 3. C. 177.
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nusaMu'. YKasaHHble pa3sMBIIUIEHHS MOATBEPKIAIOTCS COOTBETCTBYIOIIEH Mpa-
BOIIPUMEHUTEIBHOMN MTPAKTUKOM.

Tak, B X0/1e Cy1€0HOTO CIEACTBUS MO YTOJIOBHOMY /Iy, PYKOBOACTBYSCh
nosioxkeHueM 1. 3 «d» ct. 6 KoHBeHIMM 0 3amure mpaB 4eJIOoBeKa M OCHOBHBIX
cB00O/I, C y4eTOM MpakTuku EBpomeiickoro cyaa mo mpaBam 4esoBeKka U BOIpe-
KM BO3PAXKEHUSAM CTOPOHBI 3AIMUTHI, CyJ OrJIACHJ IOKAa3aHWs IMOTEPIIEBIIETO,
KOTOPBIN B CBSI3U CO CMEPTHIO HE MOT ObITH JompolieH B cyae. Kak ObL10 ycTa-
HOBJICHO B XOJI€ MPEIBAPUTEIIBHOTO CIIEJICTBUSI, OOBUHSEMbIH MMET BO3MOXK-
HOCTbH 33/1aBaTh BONPOCHI MOTEPIEBIIEMY BO BPEMS OINO3HAHMS, B CBSI3U C UEM
CyJl HallleJd, YTO OrjalleHHe MOKa3aHWW MOTEpHEeBUIEro HEe HapyllaeT MnpaB 00-
BUHSIEMOTO, U TOJIOKMJI 3TU J0KAa3aTeIbCTBA B OCHOBY oOBuHeHMsZ. Clemyer
MOJAYEPKHYTh MPUMEUYATEIbHOCTh JAHHOTO (akrta U Tem, 4yto B 2002 r. 4. 1
cT. 281 YIIK P® nomyckana orjlallieHUE MOKa3aHUM HESIBUBLIETOCA MOTEPIICB-
IIETO TOJIBKO C COTJIACHSI CTOPOH.

B cBsi3u ¢ 3TUM XK€ MOXHO OOpaTUThCs M K NocTaHoBIeHUO [lnenyma
Bepxosnoro Cyaa Poccuiickoit ®eneparuu ot 10 okTsi6ps 2003 1. Ne 5, B . 9
KOTOPOTO Pa3bsACHIETCS, YTO «HEMPABUIBHOE MPUMEHEHHUE CyJlaMU OOIIenpu-
3HAHHBIX NPUHLUMUIIOB U HOPM MEXIYHApOLHOIO IIpaBa U MEXJIYHAPOIHBIX J10-
roBopoB Poccuiickoin deaepannyi MOXKET SBIATHCI OCHOBAHUEM K OTMEHE WU
M3MEHEHMIO CyneOHoro akra»®. CleayeT KOHCTaTMPOBaTh, YTO UMEETCS BO3-
MOKHOCTb UCHOJIb30BaTh HOPMbI MEKTYHAPOIHOTO ¥ KOHCTUTYIIMOHHOIO ITpaBa
CHAMPAMYI0». YKa3aHHbIE HOPMBI ONPEAEIAIOT B OOJBIICH CTENEHU MpPOoLeccy-
aJlbHBIC MIPaBa YeJIOBEKa, 00ECIEUCHUE KOTOPBIX JISKUT B OCHOBE JIEATEIIbHOCTH
clenoBaTens, NpoKypopa, Ccyaa. BHYTpUrocynapCTBEHHOMY K€ IPOLECCyallb-
HOMY 3aKOHOJIaTE€IbCTBY HEOOXOJIUMO OTAATh MPUOPUTET B YCTAHOBJICHUU KOH-
KPETHOTO MOPsAKa MPOU3BOJICTBA MO YTOJIOBHOMY JIey, 00JaJaroiero CBOUM
UTOTOM JIEATEIbHOCTH, HAa KOTOPBIM YTOJIOBHBIN MPOLIECC U JOJIKEH ObITh HEMO-
CPEACTBEHHO OPUEHTUPOBAH.

YronoBHO-MIpoIiecCyanbHas JeATeIbHOCTh, 0€3YCIOBHO, SBIISIETCS CO-
CTaBHOM YacThlO OOIIETOCYIaPCTBEHHOMN MOJUTUKH, HATIPABICHHONW HA 3aIUTY
BBHIIIICYKA3aHHBIX IIEHHOCTeH. OJHAKO «HMMes MOJYMHCHHBIN, CITY>KeOHBIH Xa-
pakTep MO OTHOLIEHUIO K OOLIENpPaBOBOM LENH, LENb YrOJIOBHO-NPOLECCYallb-
HOTO TIpaBa BhIpaXkaeT CHeUUKY MpeaMeTa U MEeTOoAa UMEHHO JaHHOTO BHUA

! Ba6aii A.H., Tumomenko B.C. Ponb 06IeNpHu3HAHHBIX TPUHIUIIOB U HOPM MEXKLY-
HApOJHOTO MpaBa B paBoBoii cucrteme Poccun // 3akon. 2006. Ne 11. C. 99.

2 O npaktuke npuMenenus 1. 2 4. 1 ¢1. 281 YIIK P® : unpopMamuoHHoe muchMo //
Peanuzanus noJTHOMOYMI MPOKYpopa B 3aKIIOUUTEIBHONW CTAaAUM CYAOTOBOPEHMS : HAYYHO-
npaktuyeckoe nocobue. H. Hosropon, 2002. C.95-98.

3 O npuMeHeHHH cyaaMu 00IIel IPUCAUKINK OOMIENPU3HAHHBIX IPUHIUIIOB U HOPM
MEXIYHapOAHOTO MpaBa M MEXAyHApoJIHBIX 10oroBopoB Poccuiickoit dexepauun : mocra-
HosneHue [Tnenyma Bepxoaoro Cyna Poccuiickoit @enepannu ot 10 oxTsiopst 2003 1. Ne 5
// bronnerens BepxoHoro Cyna Poccuiickoit denepannu. 2003. No 12.
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IIPABOBOTO PETYJIMPOBAHU» . YTONOBHBIN IPOLIECC CIEMYET PACCMATPUBATE KaK
LIEJIOCTHYIO, OTHOCUTEIIbHO CaMOCTOSITENIbHYIO0 U 000COOJIEHHYIO 1€ATEIbHOCTb.
MBsI cuuTaem, 4TO HE CTOMT MCKYCCTBEHHO IOJAMEHSATH LI€JIb YTOJOBHOIO MpO-
1ecca UCXOs U3 MOJIMTUYECKUX MPEIIIOUYTeHUI. B CBSA3M ¢ 3TUM MOXHO yTBEp-
kKJaTh, YTO B YTOJIOBHOM CYJOIIPOM3BOJACTBE 3alIUTa JUL, MOTEPHEBLIUX OT
MPECTYIUIEHUH, U JIML, OOBHHSIEMBIX B COBEPIICHUH IMPOTUBOINPABHBIX JEH-
CTBUM, JOJDKHA OCYIIECTBIISITBCS ONOCPEAOBAHHO: IyTEM JOCTHXKEHHUSA COO-
CTBEHHO MPOLECCYAIbHBIX LIEJIEH U PEIICHHs 3a1a4.

3nech HEOOXOAMMO OTMETHTh, YTO 3aKOHOJATENb, peOpMUPYS yTOJIOB-
HOE CYJONPOU3BOACTBO, MHOTAA HEKPUTHUYECKH 3aUMCTBOBAJ U MEXaHUYECKU
BHEJIpSI B OTEYECTBEHHBIM YIOJIOBHBIM MPOLECC KIACCHMYECKHE aHTJIMKCKHE,
aMEPHKAHCKME HHCTUTYTBIZ, ClIEJIaB HAIIPACHBIN «PEBEPAHCY B CTOPOHY YYIKIBIX
aHIJI0-aMEPUKAHCKKX aHaaoros’. [Ipu 9ToM He ObUIM YUTEHBI MOCIIETHUE MUPO-
BbI€ TEHJCHIINH, ITPOSBIIAIONINECS BO BCE O0JIee y)KECTOUAOIIEHCS KapaTelbHOM
HaIPaBJIEHHOCTHU Iporecca. OTpaHNYeHUE NMpoLecCyalbHbIX MIPaB MOA03peBac-
MOTO ¥ OOBHHSIEMOTr0, OTKa3 OT TPAAUIIMOHHBIX MPUHIIUIIOB YTOJIOBHOTO CYO-
IIPOU3BOJCTBA, BMEIIATEIBCTBO B JINYHYIO JKM3Hb BCE Yallle paCCMaTPUBAIOTCS
KaK Mepbl, HEOOXOUMbIE B IEMOKpPAaTHUECKOM OOIIECTBE B MHTEpECcax rocyaap-
CTBEHHOM 0€30MacHOCTH U OOIIECTBEHHOT'O CIIOKOMCTBHUSI B LIEJIAX IPEAOTBpa-
LIEHUS NPECTYIUIEHUH B COOTBETCTBHM CO CMBICIOM M. 2 CT. 8 EBpomeinckou
KOHBEHIMHU®,

Kpome toro, pazpadorunku npoekra YIIK P® npenebpernu pazyMHbIMU
pEKOMEHJAUsAMU 3apyOeKHBIX IKCIEPTOB, U3JIOKHUBIIMX CBOE MHEHHUE B MO/I-
rotoBieHHOM B 1999 r. no nopyuennto Cosera EBpornbl TokyMeHTE — DKCIIEpT-
HOIl onleHKe npoekTa. [lo moBoly COOTBETCTBYIOIIEH CTAaThU MPOEKTa OTMEYa-
J0Ch: «JTa CTaThs MpeyBeIndYuBaeT 100prle HamepeHus aBTopoB [Ipoekra. He
MOJKET ObITh HUKAKOI'O COMHEHHS B TOM, UTO B IIEPBYIO Ouepelb 3aJadei yro-
JIOBHOT'O Ipoliecca SIBISIETCS YCTAHOBJIEHUE (DaKTa MpPECTYIUIEHUs, PO3BICK IIO-
J03pEBAaEMOT0 U MPOBEACHNUE OECIPUCTPACTHOIO CYJeOHOTO pa3duparenbCcTBa ¢
LEIbI0 YCTAHOBUTh BMHOBHOCTH MOJCYJAMMOIO W HAa3HA4YUTh €My HaKa3aHUE.
VYTBepKIeHHE Ha TIEPBOM MECTE, YTO 3a/a4eil yrOJIOBHOI'O MPOLECCa SBIIAETCS
3alMTa JUYHOCTHU, MOJHUMAET BOMNPOC, KAKYIO JIMYHOCTh CJIEAYET 3allUIIATh —
OOBHHSIEMOr0 OT OPraHOB I'OCY/IAPCTBA WIIM NOTEPIIEBIIErO OT MPECTYIMHUKA? A
YTO € HAcyeT MPECTYIUIEHUH MPOTUB rOCY1apCTBa WM TaK HA3bIBA€MBIX IIpe-

"' Snpkunn I1.C. Lenn u cpeacTBa HX JIOCTHKEHHS B COBETCKOM YTOJOBHO-TPOLECCY-
anpHOM mpase. C. 8.

2 AsapoB B.A. YronoBHo-npolieccyanbHas HIEOIOTUs M OJHOUMEHHas (pa3zeonorus
// Bectauk OpenOypr. ya-Ta. 2006. Ne 3(53). C. 5.

3 Asapos B.A., Pepenxo H.M., Kyszem6aesa M.M. ®yHKIUS NpeaBAPUTENLHOTO pac-
CJIEOBaHMs B MCTOPUU, TEOPUH U MPAKTHKE YTroJIOBHOro mpouecca Poccun : moHorpagusi.
Omck, 2006. C. 52.

4 Benepuukosa O.H. Ouenxka poccuiickoro YIIK ¢ MO3HIMH MHPOBBIX MPOLECCYAITh-
HBIX TeHaeHuu# // 'oc-Bo u mpaBo. 2002. Ne 9. C. 113.
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CTYIUIEHU 0€3 MOTEepPHeBIINX, TAKUX KaK TOPTOBJII HAPKOTUKAMU WJIM OTMbIBa-
HUE JTeHer?» .

Kak n3BecTHO, JIOTMKAa IPUBEICHHBIX PA3MBIIIJICHU HE HaIllIa JOJKHOTO
3akpemieHus B YIIK P®. «HaznaueHne yroiaoBHOro Cynonpou3BOJICTBAY SIBJIS-
€TCSl TEPMUHOM, KOTOPBIA MOSBWICS B YTOJIOBHOM IPOIECCE B CBs3U ¢ pedop-
MHUPOBAHHEM YTOJOBHO-MPOLIECCYAILHOTO 3aKOHOJATENbCTBA, U OH OTpaKaeT
MpeaHa3HaueHUEe YroJIOBHO-IpOLIECCYallbHOM JesaTenbHocTH. HoBoBBeneHuE B
KpyTy MpOLECCyaqTucTOB MOHUMAETCS U OLIEHUBAETCS MO-Pa3HOMY.

Psin y4eHbIX OTOXIECTBISIOT 11€JIb U Ha3HAYECHHUE YTOJOBHOIO CYAOIpPO-
M3BOJICTBA, TPAKTYS UX KaK CHHOHUMEI. J[pyrue, NbITasch HAWTH 000CHOBAHUE
HCIIOJIB3YEMOr0 TEPMUHA, TIPUXOJAT K BBIBOJAAM, YTO HA3HAUYCHUE MPEICTABIISET
co0Ol IepeyueHb 3a1a49 YTOJI0BHOTO CyAONPOU3BOACTBA . TPETbU yTBEPKIAIOT,
YTO «TEPMHUHOM "Ha3HAYEHHUE YTOJIOBHOTO CYIONPOM3BOACTBA" OOBIYHO 000-
3Ha4aroT QyHKIum» .

EcTp aBTOpBI, MOJOKUTEIBHO OTHOCAIIMECS K HOBOMY TepMUHY. Tak,
I'.K. KoxxeBHUKOB 3asBisieT, 4To «BBeAgeHue B YIIK P® Bmecto Tepmuna "3ana-
yn" TepMuHA "Ha3HaueHUE" SBISICTCS a0CONIOTHO MPaBUIILHBIM, MTOCKOJIBKY TO-
CJIeHUN OoJiee KOHKPETHO OMpEEesieT HAMpaBICHHOCTh YTOJIOBHO-TIPOIIECCY-

' Iur. mo: Mumme TI'.K. O KOWIM3HAX YTONOBHO-NIPaBOBOH M YrOJOBHO-
nporeccyanbHol nonutuky // T'oc-Bo u mpaso. 2002. Ne 10. C. 99.

2 Bacunbe O.J1. lenu u 3aaun TIpeBapHTENBHOTO pacciaefoBaHus U ero Gopm //
BectHuk Mock. yn-ta. Cep. 11, IIpaBo. 2002. Ne 3. C. 24; Xumunuena I'.I1., Xumuuena O.B.
VIIK P® o Ha3HayeHUH YTOJIOBHOTO CyAONPOn3BoicTBa // 3akoH 1 mpaBo. 2002. Ne 10. C. 36;
Kommenrapuii k YrojoBHO-IIporieccyalibHoMy Konekcy Poccuiickoit @enepanuu / mof per.
A4 Cyxapesa. M., 2002. C. 13; Manaxosa JI. 1. YronoBHo-nporieccyasibHasi 1€SITEIbHOCTD:
MOHSATUE, IPeAMET U cTpyKTypa. Bopounex, 2003. C. 41; HayuHo-npakTuueckuii KOMMEHTa-
puii Kk YToJOBHO-TIpoleccyalbHOMy Kojaekcy Poccuiickoit denepanuu / moj oOmI. pen.
B.M. JleGeneBa; nayu. pea. B.IL. Boxbes. M., 2003. C. 28; YronoBHbIN mpoliecc : yueOHUK
JUIsl POpul. BeICHI. y4eb. 3aBea./ mox obmi. pea. B.M. Pamuenko. M., 2003. C. 9; Cmup-
HOoB A.B., Kaimnosckwii K. b. Yronosnslit npouecc : yuebnuk 1 By3os. CII6., 2005. C. 31;
VYromoBHO-TIporieccyanbHoe TpaBo Poccuiickorr ®Denepanuu @ y4eOHUK / OTB. Del.
ILA. JIynunckas. C. 20.

3 Tonosko JI.B. AnbTepHATHBBI YTOJIOBHOMY TIPECIEOBAHMIO B COBPEMEHHOM TIpaBe.
CII6., 2002. C. 232; Muxaiinosckas . IIpaBa JTUYHOCTH HOBBIM NPHOPUTET YTOJIOBHO-
nporeccyanbHoro kojekca Poccuiickoit ®@eneparuu // Poc. roctumusa. 2002. Ne 7. C. 2;
Hay4Ho-npakTrueckuii KOMMEHTapUi K YTOJIOBHO-IIPOLIECCYalIbHOMY Koaekcy Poccuiickoit
Oenepannn / mox o6ur. pea. B.M. Jlebenena; nayu. pea. B.I1. boxses. C. 28; Xumuuena I'.I1.
JlocyneGHOe IPOU3BOACTBO MO YTOJOBHBIM JieJlaM: KOHIICIIIUSI COBEPIIEHCTBOBAHUS YTOJIOB-
HO-TIporieccyanbHol nearenbHoctu. M., 2003. C. 27; Ilanpkuna N.1O. Yka3. cou. C. 164;
Hy6una N.A. Yka3. cou. C.10-11; Kopumze M.T. CoBpemeHHbIE 3a7jauu CTaIUH BO30YXKIe-
HUS YTOJIOBHOTO JIefla U CPENCTBA MX pEIIeHUs : JUC.... KaHxA. opua. Hayk. H. Hosropon,
2006. C. 28.

* Benonocos B.O., I'pomos H.A. O COOTHOIIEHNHU 3a1ad M HA3HAYEHMS yrOJOBHOTO
cynomnpousBosacta / IlpaBo n momutuka. 2005. Ne 10. C. 98. Cwm. taxxke: Kanunun B.H.
Lenp, 3agaun, GyHKIMK W Ha3HAUYCHUE yroIoBHOTO Tporecca / CnemoBatenb. 2003. No 3.
C.9.
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anpHOM mesrenbHOCTU»!. 10 €ro MHEHHIO, «bOoJlee KOHKPETHOE OIpENEICHUE
HAIPaBJICHHOCTU YTOJOBHO-MPOIIECCYATbHOMN ACSITEIBHOCTH» 00YCIOBIMBACTCS
TEM, YTO B 3aKOHE UMEETCS YeTKas rpajaanus CyObeKTOB yroJIOBHOTO Tpoliecca,
IpaBa M 3aKOHHBIE MHTEPECHI KOTOPBIX IPU3BAHO OXPAHITh YrOJIOBHOE CYJO-
MMPOM3BOJACTBO. TakoW BBIBOJ aBTOP AENAET, CPABHUBAS YTOJIOBHO-IPOLIECCY-
anbHOE 3aKOHOAATENBLCTBO Poccniickon denepannu U Y KpanHbl, TI€ B KAYECTBE
NIEpPBOIl 3a/1ayMl yrOJOBHOI'O CYJOINPOU3BOACTBA (pUrypHpoBajia oxpaHa IpaB U
3aKOHHBIX UHTEPECOB (PUBMUECKUX U IOPUAUYECKUX JIUI, MPUHUMAIOIINX B HEM
ydyactue. He uckiroueHo, 4To HanpaBiIE€HHOCTh MIPOLECCYANbHON NESITENbHOCTH
B YIIK P® orpaxena nyume, Hexxenu B YIIK Ykpaunel 1960 r., HO qys nipu-
3HaHUS CYLLECTBYIOUIEH B HACTOSILIEE BPEMS HOPMBI «HAa3HAYEHUE YIOJIOBHOIO
CyZIOIPOU3BOJICTBA» YIAYHOM U 3aBEPIIEHHOM ITOr0 IBHO HETOCTATOYHO.

bonpliee ke KOJIMYECTBO YUYEHBIX IO MOBOJY 3aMEHBI TEPMUHOB BBICKA-
3pIBalOTCA oTpuuarenbHo. Hampumep, B.O. benonoco u H.A. I'pomos, pas-
MBIIUISAS O MMPUYMHE TAKOBOT'O, YTBEPXKIAIOT, YTO «3aMeHa '"3agay" Ha "Ha3Ha-
YeHHE YTOJIOBHOTO CYJONPOM3BOACTBA" OblIa NMPOM3BEACHA HE IO IOpUINYe-
CKMM, a IO MOJUTHYECKUM OCHOBAHMSIM, CBA3aHHBIM C peaju3alyei BOIPOCOB
YTOJIOBHO-TIPOLECCyanbHoi nmonutuku»>. A.H. ITonoB BBICKa3bIBAET HEXOYME-
HUE MO NOBOJY PEUICHUS YJEHOB pabouyeld Ipynmnbl MO MOATOTOBKE MPOEKTa
IIPOLIECCYAIBHOTO 3aKOHA «IIEPEUYEPKHYTh YCWIMS NPEAIIECTBEHHUKOB 0 MO-
JEpHU3ALNU TEPMHHA '3a1a4¥ YTOJOBHOTO CYJOIPOU3BOACTBA" U BBECTH B 3a-
KOHOJIaTeJbHBI 000POT HOBBIA TEPMUH, HE UMEBIIUNA MPEKIE CEPHE3HOTO pac-
IIPOCTPAHEHUS B HAyKE YTOJOBHOTO IMPOLECCa U HUKAKOIO OTPaKEHUS B MO3U-
THBHOM (CTaTyTHOM) 3aKOHOAATENbCTBE» . B.A. Azapos nmomuepkusaet: «YIIK
P® npennaraer coBepiieHHO "pa3MbIThE", aMOp(HBIE 33a/1a4u, JE€30PUEHTUPY-
IOLIME OPraHbl YrOJOBHOIO cyaonpousoiactsa»”’. B.H. Kanunun 3asBiser, 4ro
«OTKa3 3aKOHOJATENSI OT TAKUX KIIFOYEBBIX MOHSITUN YTOJOBHOIO IMpoOIEcca Kak
LEIU U 3aa4¥ YTOJOBHOIO CYJIONPOU3BOJICTBA. .. SIBIISIETCS HE MPOIPECCOM OTe-
YECTBEHHOT'0 YI'OJIOBHO-IIPOLECCYAIIbHOTO 3aKOHOIATENbCTBA, 4, CKOPEE, 1aroM
nasam»’. MLIL IonsakoB KoHcTaTHpyeT: « HopMaTHBHAS TPAKTOBKA "Ha3HAYEHUS
mporiecca’ He mepeaacT cuerru@uKu yrojloBHOTO mpoliecca (OHa CIUIITKOM pac-
IUIbIBYATA), U3 HEE HAPOYb MCYE3JIM MO3HABATEIbHAS HALIEJIEHHOCTh MPOLECCa,
€ro YCTPeMJIEHHOCTh K OOBEKTHMBHOW HCTHHE. be3 mogo0HO yCTaHOBKH yro-
JIOBHBIN MPOLIECC HE B COCTOSIHUM KAYECTBEHHO BBITIOJHUTH HU OJTHOU U3 CBOUX
3amaun’.

! Koxepnukos I'.K. Ha3HaueHue yroaoBHOTO CyJOHpOM3BOACTBA Mo HoBomy YIIK
P® // T'oc-Bo u mpaBo. 2002. Ne 10. C. 114.

2 Benonocos B.O., I'pomos H. A. Va3 cou. C. 100.

3 Tlonos A.I1. Yka3. cou. C.261-262.

4 Azapos B.A. Vkas. cou. C. 5.

3> Kamuaun B.H. Vkas. cou. C. 10.

% TTonsaxop M.II. HammoHan-mpoueccyaqn3M Kak HIEONOTMYEcKas OCHOBA OTede-
CTBEHHOT'O yroyioBHOro mpotecca // [latpaecar net xadenape yromosHoro mporecca Ypl' TOA
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Cy»XneHuid CXOIHOrO TOJIKA MOKHO IIPUBOAUTH MHOXKECTBO. OIHAKO yikKe
cerlyac Mbl MOXEM IOJIBECTH UTOT, YKa3aB, UTO 3aTPYIHUTEIBHO MMOHSTH JIOTUKY
3aKOHOJATENsl, KOTOPO OH PYKOBOJICTBOBAJICS IIPU HNPHUHITHH PELIEHUS O CMEHE
ycTosBIIEWCs TepMHuHOJIOruu. Kpome Toro, BBeieHME HOBOIO I YTOJIOBHOTO
npolecca TepMHUHA «HA3HAYEHHE YTOJIOBHOIO MPOIEcca» HE CIIOCOOCTBOBAJIO
Pa3pELICHUIO JAaBHETO CIOpa O NPEAHA3HAYEHUM YTOJIOBHOTO CYIOIPOU3BOJI-
CTBa, OTCYTCTBHUE K€ TOJIKOBAaHUSI B OOJIBIIIECH CTEIIEHH €ro yCyryouo.

UccnenoBarensaMu npeANpUHUMAIOTCS MOMBITKH PEIIUTh JaHHBIN BOIPOC.
Becbma unTepecHoii mpencrasisiercss Touka 3peHus A.C. bapabaia, koTopblit
pa3rpaHUYMBAET «HA3HAYEHUE» M «UEIb» YTOJIOBHOTO IpoLEecca, YTBEPKAas,
YTO «HA3HAYEHUE HaM TOBOPUT — JUJISl YETrO HY)KHA NEATEIBHOCTb, LIEJb — YTO
OKUJAETCA B pe3ylbTare AeaTeabHocTh» . Tlogo0HO0e JeIeHne NTaHHbIX TEPMHU-
HOB 3aciy>KMBaeT oco0oro BHMUMaHHs. CleoyeT COIIAaCUThCS C aBTOPOM, UTO
LEIb — 3TO TO, YTO OKUJAETCS B PE3YJbTATE NEIATENBHOCTH. MBI CUMTAEM, YTO
OHA K€, SIBJISSCH 0053aTeNIbHBIM JIEMEHTOM IIeJIeNoIaraHus, MOKeT IPOJIEMOH-
CTPUpOBATh, JJI1 YEro HyXHa U cama AesATeNbHOCTh. sl 3TOro HEO0OXOAUMO
[IPOAHATIM3UPOBATH MMOCTABIEHHYIO eNb. OJTHAKO ¢ y4eTOM TOrO, 4TO BCS Jes-
TEIHHOCTh JECTEPMHUHHUPYETCS MOTPEOHOCTSIMH, WHOTIa SBJSIOMIMMUCS B HEKO-
TOPOM CTENEHU OTCTPAHEHHBIMHU OT HEMOCPEICTBEHHOW €M, B OONbIIEH Mepe
B3aUMOCBSI3b MOTPEOHOCTEN M NEATEIBHOCTH IMPOCIEKUBACTCI UMEHHO 4Yepes3
IIOHATHE, OTBEUYAIOLIEE HA BONPOC O TOM, JUIA YETO HYyXKHA AESATEIbHOCTh. 110
mHeHuto A.C. bapabaiia, B TakOM KauecTBE MOKET BBICTYIIUTh TEPMUH «Ha3Ha-
uyeHne»>.

Kak Mbl yxe oTMmeuanu, MOTpeOHOCTH 4YeJOBEKa SIBJIAIOTCS OCHOBOM ca-
MOM €ro CyIIHOCTH U, KaK CIIEACTBUE, BCEU €TI0 AeITEIbHOCTH. IMEHHO OHU SB-
JSFOTCS UICXOHBIMU JIJIs1 OTIPENIETICHUS LEJIeH, TaK KaK 1eJenoJIaraHie B KOHEY-
HOM CYET€ OCYUIECTBJISETCS ISl TOJIyYeHHS] MPUBJIECKATEIbHBIX CYOBEKTY IEH-
Hocrei’,

[TorpebHOCTH COBPEMEHHOI'O Yel0BEYEeCTBa BecbMa pa3HooOpasHbl. On-
HaKO €CJIM Mbl TOBOPUM O MPABOBOM KPYT€ NIE€SITEIbHOCTH, B YACTHOCTU B YTrO-
JIOBHO-TIPABOBOM cdepe, To ol11asi HoTpeOHOCTH JIJIs JTF0OO0TO JINUIIA 3aKITH0YaeTCs
B oOecnieueHUH COOII0OJEHUS U 3alIMThI MPaB, CBOOO U 3aKOHHBIX MHTEPECOB.

(CION) : maTepuasibl MeXIyHap. HaydHO-TIpakT. KoH(]. ExarepunOypr, 2005. Y. 2. C. 192-
193.

! bapa6am A.C. Tlpupoma pOCCHIICKOTO YTOJOBHOTO TIpoliecca, IIeMH YrOJOBHO-
IIPOLIECCYATILHOU JEATENBHOCTH U UX ycTaHoBieHue. C. 104.

2 Tam xe.

3 O IPUMEHMMOCTH JAHHOTO CY IEHHsS 10 OTHOIIEHHIO K YrOJOBHOMY MHpOIECCY
uMenuch u Oonee panHue BeickaspiBaHus. Cm: Munuuun C.J0. [IpenMer peryinupoBaHus co-
BETCKOI'0 YroJIOBHO-IIpoLeccyanpHoro npasa. Ceepanosck, 1991. C. 26; Kosryn H.H. Cy-
neOHBI KOHTPOJb B YTOJOBHOM cyaonpom3BoacTBe Poccum : monorpadwus. H. Hosropon,
2002. C.91-93; Bapsinuk A.A. Ilpekpamienue myOIMYHOTO YTOJIOBHOTO IpecieOBaHUs U
YTOJIOBHOTO JIeJIa 110 HepeaOWIUTUPYIOIIMM OCHOBAHHSM : yd4eOHOE oco0ue / oI Hayd. pel.
A.C. Anekcannposa. Poctos-Ha-/lony, 2005. C. 65.
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Hannas popmynrupoBKa sBisieTcsi HauboJiee 001Iel U MO3BOJIAET BHICTPOUTH JIO-
TMYECKYI0 CUCTEMY IIeJICNOIaraHus yroJOBHO-MIPOIECCYaTbHOM eI TeIbHOCTH.

[IpuBeneHHY0 MOTPEOHOCTE MOYXHO KOHKPETH3UPOBATH IO PA3IHMYHBIM
OCHOBAHMSM B 3aBHUCHMOCTHU OT ITPOLIECCYAJIbHOIO IMOJIOKEHUS YYACTHHUKA, MO-
MEHTa BOBJIEYEHHS B c(hepy YrOJIOBHOTO CYIONPOU3BOACTBA, OTHOLIEHUS K KOH-
KPETHOMY JIMILy, OOILECTBY WU rocyaapctBy u ap. [loatomy B kauecTBe co-
Jep’KaHus YKa3aHHOM MOTPEOHOCTH ClenyeT BOCHPHHHMMATh €€ YacTHBIE CO-
CTaBJISIOLIME, TAKHE KaK BEPXOBEHCTBO 3aKOHA, TOYHOE U HEYKOCHUTEIBHOE €ro
cOOJI0ICHNE BCEMH 4YICHAMM OOIECTBa, 3alUTa MpaB M 3aKOHHBIX WHTEPECOB
JUL, TOCTPAJABIINX OT MPECTYIJIEHUH, 3alllUTa JIMYHOCTH OT HEOOOCHOBAHHOTO
OOBHHEHMS, HEOTBPATUMOCTh OTBETCTBEHHOCTH 32 COBEPILECHHOE MPABOHAPY-
nieHue, npouaakTuka, npeaynpexiaeHue 1 00pb0a ¢ MPeCTYMHOCTIO U JIp.

Kacasice ocHOBHOI ujieu, MONy4YUBIIEH ONMOCPEIOBAHHOE 3aKPEIUICHUE B
cT. 6 VIIK P®, MBI CKJIOHHBI MOJarath, YTO Ha3HAYEHHUE YTOJIOBHOTO CYIOIPO-
M3BOJICTBA BBIPAXKAET MOTPEOHOCTH OTIIEIBLHOTO YEJIOBEKA, B 11€JI0M O0IECTBA U
rocyjapctsa B cepe yrosoBHoro mnpoiiecca. OHo, TakuM 00pa3om, KOPPECIOH-
JUPYET K IPaBOBBIM HYKJ1aM, IPOSIBIISET 3pUMYI0, HEIIOCPEACTBEHHYIO B3aUMO-
CBSI3b MEXY MOTPEOHOCTHIO U BBINOJIHIEMOH JAedaTeabHoCThI0. [IprueM HazHa-
YEeHHE — 3TO HE NPOSBIIEHUE CYOBEKTUBHBIX MOTPEOHOCTEN (TAKOBBIX MHOIO U
BCE OHHU pa3HbIE), @ HUMEHHO NPOSBIICHUE, POpMa BBIPAKEHUS OOBEKTUBHO HYX-
JAIOLIUXCS B 3aIUTE 00EpEeraeMbIX LIEHHOCTEH.

Hcxons u3 npeasio)KeHHOW JTOTUKH, MOKHO OOBSCHUTH CAMOCTOSITENIbHOE
cyuiectBoBanue 4. 2 ct. 6 YIIK P®, 3akperuidronieii, 4To yrojioBHOE IPECIE0-
BaHWE W Ha3HAYE€HWE BUHOBHBIM CIPABEJIMBOIO HAKA3aHUs B TOU e Mepe OT-
BEYAIOT HA3HAYEHUIO YTOJIOBHOTO CYJONPOMU3BOJICTBA, YTO U OTKA3 OT yIOJIOB-
HOT'O Mpece0BaHNs HEBUHOBHBIX, OCBOOOKICHHE WX OT HaKa3aHUs, peaduiu-
Talusl KaXJI0ro, KTO HEOOOCHOBAHHO TMOJBEPTCs YTOJOBHOMY IPECIEIOBAHUIO.
He xacasch HMEIOIIMXC HEJOCTATKOB YKA3aHHONW HOPMBI', MOKHO KOHCTATUPO-
BaThb, YTO OHA SIBJISETCS Ooyiee MOAPOOHON XapaKTepUCTUKOW m.2 4.1 cT. 6,
YCTaHABJIMBAIOIIEH 3alIUTy JUYHOCTH OT HE3aKOHHOTO M HEOOOCHOBAHHOTO 00-
BUHEHUS, OCYKJEHHs, OrpaHUYEHUs1 ee mpaB u cBoOoa. IlpencraBnsercs, 4ro
JAHHOE YKa3aHUE MMEET MECTO B CHJIy 0COOOW 3HAYMMOCTH HEraTUBHBIX IO-
CJIEJICTBHI, KOTOPbIE MOTYT BO3HUKHYTh IIPH HApYyILICHWH IpaB, CBOOOI W 3a-
KOHHBIX MHTEPECOB M0J03PEBAEMBIX, OOBHHIEMbIX .

[Ipy uHOM MOAXOAE MOXHO MPUWTH K BBIBOJAY, YTO YIOJOBHO-
MpolieccyaibHOE MPaBO MPHU3BAHO 3aUIUINATH MHTEPECHl JIMYHOCTH MMEHHO B

! Hanpumep, o6pamas BHuMaHue Ha (GOPMYIUPOBKY «OCBOOOMKIEHUE HEBUHOBHBIX OT
Hakaszanus», B.I1. boxxbeB He cornamaercs ¢ He, cebuiasich Ha YK P®, cornmacHo koTopomy
HEBO3MOXKHO MPUMEHUTH HakazaHHe K HeBUHOBHBIM. boxweB B.I1. K Bompocy o cooTHomie-
HUM HOPM YTOJIOBHOTO M YTOJOBHO-IIpOIlecCyasbHOTO KojekcoB P® // T'oc-Bo u mpaBo.
2002. Ne 9. C. 101.

2 Bapabam A.C. Tlpuposa pOCCHICKOTO yrojoBHOTO IIPOIEcca, Held YTOJNOBHO-
MIPOLIECCYaNbHOM e TENbHOCTH U uX ycTaHoBieHue. C. 95.
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cdepe AesTeNIbHOCTH OpraHOB YroJOBHOM rocTUMM. OJHAKO NajibHeHiee cie-
JIOBaHUE €My MOXET IPUBECTH HAC K BeECbMa IPOTMBOPEYMBBIM BBIBOJAM,
Harpumep K Takomy: «IIpu nocnoBHom TosikoBaHuu ct. 6 YIIK P® moxker co-
31aTbCSl BIEYATIICHUE, YTO YIOJIOBHOE CYIOIPOU3BOJCTBO 3aIMINACT IOTEP-
NEBIIMX U MHBIX FPaXKIaH OT caMoro ceds»'. CunraeM, 4TO NPHUBEIEHHBIE IOBO-
Ibl B LIEJIOM MTOATBEPIKAAIOT MO3ULIHIO, COTJIACHO KOTOPOM HA3HAYEHUE SIBIISACTCS
(dhopmoii BeIpakeHUs: MOTPEOHOCTEN.

AHanu3 00BbEKTOB 3alUThl, NepeuncieHHbiX B cT. 6 YIIK P®, nokasbiBa-
€T MX HCKYCCTBEHHOE OrpaHMYCHHE. YKA3aHHAs CTAaThsl B KAayeCTBE TAaKOBBIX
Ha3bIBaCT JIMIIb JMUA W OPraHU3allH, MOTEPHEBIINE OT IMPECTYIUIEHUH, MPH
ATOM YNYILIEHbI U3 BUJa 001IeCTBO U rocyaapctBo. CyliecTByeT TOUKa 3peHus,
COrJIaCHO KOTOPOI YyroJIOBHBIM Ipoliecc sBsieTcs GopMoil peannzanuu (mpume-
HEHWs) HOPM MarepuajbHOro 3akoHa’. B mepByro ouepenb HEOOXOAMMO MOJI-
YEpKHYTh UMEHHO 3Ty OCOOEHHOCThH YI'OJIOBHOI'O IIpOLIECCa, CBSI3aHHYIO C Iie-
pedHeM O0BEKTOB, OXPAHAEMBIX YTOJOBHBIM IIPABOM.

Tak, B yrOJIOBHOM 3aKOHE€ CYIIECTBYIOT TAKHUE PA3HOBHUIHOCTU IIPECTYII-
JICHUM, KaK MPEeCTYIJICHUs] NMPOTUB OOIECTBEHHOW O€30MacHOCTH, MpecTyILIe-
HUS TIPOTHUB 37I0POBbSI HACENEHUS M OOIECTBEHHOW HPaBCTBEHHOCTHU, SKOJIOTHU-
YECKHE NMPECTYIUICHUs], IPECTYIUIEHUS IPOTUB OCHOB KOHCTUTYLIMOHHOTO CTPOS
1 0€30IMaCHOCTU rOCY1apCTBa U Jp., [JI€ OCHOBHBIMH OOBEKTaAMH MOCATATEIbCTB
ABJIFOTCS. OOLIECTBO U TOCYAapcTBO. ECaM B yroJOBHOM 3aKOHE UMEETCS 0Xpa-
HUTEJIbHAs HOPMA, COOTBETCTBEHHO, B YIOJOBHOM IIPOIIECCE JIOJKHA OBIThH
npeaycMoTpeHa GopMma ee peav3aluu. YKa3aHHbIE OOBEKThl B TOH ke Mepe
MOJUIEKAT 3aLIUTE, YTO M JINLA U OpraHU3aluu, O KOTOPBIX UMEETCS YIIOMHUHA-
Hue B cT. 6 YIIK P®. AGconoTHO BepHO noauepkuBaetr B 31oil cBsizu A.IL Ilo-
noB: «VCKI0YMB 3aMTy OOIIECTBAa U rOCyJapcTBa U3 4yucia o0bEKTOB, Ha 3a-
IIATY KOTOPBIX HANpPaBJIEHO YIOJOBHOE CYAOIPOU3BOJCTBO, HOBOOOpA30BaHHUE
"Ha3HAYECHHE YIOJIOBHOTO CyAOIPOM3BOACTBA" HAJAPBIBAET HEPA3pPBIBHYIO CBS3b
MEXKy YTOJIOBHO-IIPOLECCYAIBHON IEATEIBHOCTBIO U MATEPUAIBHBIM YIOJIOB-
HBIM [PaBOM»>. «METOI0JOIMYECKH OIIMOOYHO BBHICTPAUBATH 3a4a4d yrOJIOB-
Horo cyaomnpousBoacTBa (cT. 6 YIIK P®) B orpsie ot 3amau YK P® (cT. 2 YK
P®)»*. TIpeacraisiercs, 4To 3TO YIyLIEHHE 3aKOHOIATENs, KOTOPOE HEOOXO-

! Benonocos B.O., I'pomos H.A. Vka3. cou. C. 98.

2 Mypasbes H.B. O61ue ocHOBaHMs YCTPOIMCTBA M YTOIOBHOI J€ATEIbHOCTH HPOKY-
popckoro Hamzopa. CII6., 1900. T. 1. C. 61; I'ankun b.A. CoBeTckuii yroJioBHO-ITPOIIECCY-
anbHbI 3akoH. M., 1962. C. 129; Munuuun C.J[. Yka3. cou. C. 26; bapanos A.M., Cy-
npyH C.B. Ha3znauenne yroioBHOTO CyIOMPOM3BOICTBA U 33[]a4l YTOJIOBHOTO 3aKoHa // YTo-
JIOBHOE J0CYy/ne0HOE MPOU3BOJCTBO: MPOOIEMBbl TEOPHUH U MPAKTHUKU : MaTepUabl MEXBY3.
Hay4HO-TIpakT. KoH(p. Omck, 2004. C. 20; MypaBbseB K.B. Onrumuszanus nporeccyanbHON
(bopMBbI IPUMEHEHHUS YTOJIOBHOT'O 3aK0Ha : MOHOrpadus. M., 2019. C. 24.

3 Tlonos A.I1. Yka3. cou. C. 254.

4 Boxkbes B.II. Vkas. cou. C. 101.
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JIMMO YCTPaHHUTh. «B MPOTHBHOM Cilydyae HECOTJIACOBAHHOCTh HOPM Pa3HBIX OT-
paciieil mpaBa MOXKET BBI3BATh KOJUIM3HU M HEJOYMEHHUSA» .

Bpsin 11 MOKHO COTJIACUTBCA ¢ MHEHHEM PsAia YUCHBIX, YTBEPKAAIOIIUX,
qT0 AciicTByromas Gopmyauporka 4. 1 c¢r. 6 YIIK PO Brirouaer B ceOs B Kaye-
CTBE OOBEKTOB, OXPAHSAEMBIX YTOJIOBHBIM CYJAONPOU3BOJCTBOM, OOIIECTBO H
rocynapcteo’. Bonee Toro, BKmoueHre 00IECTBA M TOCYAAPCTBA B YUCIO 00b-
ekToB, 3amuiiaeMbix B cT. 6 YIIK P®, oOycnoBnuBaercss HE TOJIBKO BHIAMHU
npecTyrieHus. Tak, mpu coBepIIeHn: OOIECTBEHHO OMACHOTO JCSHUS B OTHO-
IICHUA KOHKPETHOIO JIWIla, MPU3HAHHOTO BIIOCJIEACTBUM ITOTEPHEBIINM, TEMHU
Ke JESHUSIMU 3aTParuBarOTCsl UHTEPECHl B 1I€JIOM U OOIIECTBA, U FOCYIapCTBa.
Hanpumep, coBepiiasi mpecTyIuieHUE NPOTUB KU3HH WM 3J0POBbS, BUHOBHBIN
MocsAracT Ha OOIIECTBEHHBIC OTHOIICHUS, OOEeCIeunBaroie Oe30MacHOCTh
KU3HU U 3I0pOBbS rpaxkjiad. MIMEoTCsl B BUY HEXEIATEIbHOCTh CaMOro Ipe-
CTYIUICHHUSI ¥ €0 MOCJIECACTBUN ISl KOHKPETHOTO JIMIIA, €r0 OKPYXEHHUs, 00IIIe-
CTBa U TOCyAapcCTBa B 1I€JIOM. B CBSI3U ¢ 3TUM MBI pa3zeiisieM MHEHUE, YTO yKa-
3aHHBIC JJIEMEHTHI CJIEIYyeT JOMOJHUTEILHO BKIIOYHTH B YHCIO OOBEKTOB
HA3HAYEHUSI YTOJIOBHOTO IPOLIECCA, BHECEHUE COOTBETCTBYIOIIUX MU3MEHCHUN B
VIIK P® Gonee mosHO OTpa3uT MpeaHAa3HAYCHHOCTh YTOJOBHOTO CYIOIPOU3-
BOJICTBA’,

Heo6xo1uMoO OTMETUTB, UTO, TOBOPS O TAKOM OOBEKTE 3aIlUTHI, KaK JUIIO,
MOTEPIIEBIIEE OT MPECTYIUIEHHUS, CIIEIyET MTOHUMATh O] HUM HE TOJIbKO y4acT-
HHUKa yTOJIOBHOTO MPOILECCa, YK€ HAJCIECHHOIO MPOILIECCYaIbHbIM CTaTyCOM, HO
TaKke He o0Jajarollee CTaTycoM JIMIO, KOTOPOMY IPUYMHEH KaKou-I1n0o
yiiep0 B pe3ysibTaTe MPECTYIUICHUS. DTO BBI3BAHO TEM OOCTOATEIBCTBOM, UTO
YYaCTHUKH, MOCTPANABIINE OT MPECTYIUJICHUS, HO HE NMPU3HAHHBIC TMOTEPIIEB-
IIMMH, MOTYT BBINACTH M3 KpPyra OOBEKTOB, Hy:kaarommxcs B sammre’. Ilpu
o0ecrieueHUr UX 3alllUTHl B MEPBYIO OYepeab TPeOyeTCss UCXOUTh U3 CYITHOCT-
HBIX IIPU3HAKOB (PAKTUUECKOTO MOJI0KEHHS TPAXKIAH".

! Bapanos A.M., Cynpyn C.B. Yka3. cou. C. 25.

2 Hay4HO-IIpakTHUeCKHil KOMMEHTapHuii K YTroJ0BHO-IIpoliecCyalbHOMY Kojekcy Poc-
cutickort ®@enepanuu / mox obur. pea. B.M. Jlebenena ; nayu. pen. B.I1. boxses. C. 28; Cre-
naHoB K. B. IIpo6iiembl kadecTBa NpeaBapUTEIBHOTO PACCIEAOBAHUS : JHUC. ... KaHI. IOPUJ.
Hayk. PoctoB-Ha-/lony, 2004. C. 16; KommeHTapuii K YToJ10BHO-NPOLIECCYATBHOMY KOAECKCY
Poccuiickoit ®@enepanun / orB. pea. B. M. Paguenko; nayu. pen. B. T. Tomun, M. II. [lo-
sikoB. M., 2006. C. 30.

3 Cwm., Hanp.: Boxbes B.I1. Ykas. cou. C. 101; Bapanos A.M., Cynpyn C.B. Ykas. cou.
C. 25; Macnennukosa JI.H. [leas yroioBHOTO Cy0IPOM3BOJICTBA KaK opMa MPaBOBOTO CO-
[JIACOBAHMS YTOJIOBHO-IIPABOBBIX M YTOJOBHO-NPOIECCYAIbHBIX HMHTEPECOB T'OCYAApCTBA U
muaaocTH // CyneOHast BIacTh M yroioBHEIHN mporecc. 2017. Ne 1. C. 71-72.

4 ITonos A.II. Ykas3. cou. C. 255.

5 Tlomo6OHas Norvka OOHApYKUBAETCA M B HPaBOBOH MO3MIMHM KOHCTUTYLHOHHOIO
Cyna Poccuiickoit denepanuu: npu oOecnedyeHUH MPOLECCYaIbHBIX I'apaHTUH JUIAM, YbU
IpaBa ¥ 3aKOHHbIE MHTEPECHI 3aTPAaruBarOTCs B XOJE YIOJOBHOIO CYJONPOM3BOACTBA, HEOO-
XOJIUMO UCXOJUTH MPEXKJIe BCErO U3 CYNIHOCTHBIX MPU3HAKOB, XapaKTEPU3YIOMUX UX (HaKTh-
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B TO ke BpeMsl HEJONMyCTUMO OTPAaHMYMBATHCS 3ALIUTON TOJBKO JIHIIb
JUL, OCTPAJaBIINX OT MPECTYIUIEHUS WM MIPUBIIEKAEMBIX K YTOJIOBHOW OTBET-
CTBEHHOCTH. B cdepy yrosoBHOro cyaomnpousBoACTBa, IOMUMO YKa3aHHBIX Ka-
TEropui, BOBJIEKAIOTCS MHOKECTBO MHBIX JIUII, 00JIAAIONIUX TIpaBaMu U WHTeE-
pecamu, HaJIeJICHHBIX Kpyrom oOsi3anHocTed. [IpaBuiia, ycTaHOBIEHHBIE yTO-
JIOBHO-TIPOLIECCYAJIbHBIM MPaBOM, JOJDKHBI OO€CHeuMBaTh 3aLIUTY WHTEPECOB
Ka)KJI0T0, KTO ObUT BOBJIEYEH B C()epy YrOJIOBHOM FOPUCIUKIMU, HE3ABUCUMO OT
€ro MpoLeCcCyaabHoro nonoxenus'. IIpoBo3riamnias yeaoBeKa, ero npaBa v CBO-
0071b1 BBICIIEH [IEHHOCTHIO, a TaK)Ke 003aHHOCTh TOCYAapCTBa B UX NMPU3HAHUH,
cobmoaeHuu u 3amure (ct. 2 Konctutynuu Poccuiickoit @enepaiun), He0OX0-
IUMO 00eCHeuYuTh COOTBETCTBYIOUIMN MEXaHHM3M COOJIOJEHUS U peau3aluu
JAHHBIX OPEANUCAHUN. DTU MOJIOKEHUS JOJDKHBI HAWTHU 3aKPEIJICHUE B CT. 6
VIIK P®. IlpeacraBisieTcs, 4TO ClieAOBaTENlb, MPOKYPOp, CYIbs, peaausys
Ha3HAY€HUE YTOJOBHOTO CYJIOMPOU3BOJACTBA, NOKHBI UCXOAUTh M3 HEOOXOIM-
MOCTH O00ECIICUHThH MpPaBa BCEX €r0 YYaCTHUKOB.

Y4uuTeiBasi MPUBEICHHBIE COOOPAXKEHHS, Mbl MPUXOJUM K BBIBOIY, YTO
HA3HAUYCHHUE YTOJIOBHOTO CYyJOMPOU3BOACTBA MPEACTABIAET cO00i GhopMy BbI-
pakeHusl OOIIECTBEHHBIX MOTPEOHOCTEH, 3aKIIIOYAIOIIUXCS B 00ECTIEYeHUH CO-
OJIFOIEHHSI U 3aILUTHI [IPaB, CBOOOJ U 3aKOHHBIX MHTEPECOB JIMIL, OpTraHU3aLIHii,
MOTEPIIEBIINX OT MPECTYIUICHUH, a TaKXke OOLIeCTBa U rOCYAapCTBa; JUL, MOI-
BEpPraeMbIX OrPaHUYEHHIO MPaB U CBOOO/I, YTOJOBHOMY IPECIIEI0BAHUIO, OOBU-
HEHUIO U OCYXKJICHUIO; UHBIX JIMI, TPUHUMAIOIIUX YYaCTUE B YTOJIOBHOM CYJIO-
ITPOU3BOJICTBE.

K HacTosimeMy MOMEHTY Mbl IPOAHAIU3UPOBAIN OJHO U3 ONPEAEIIIOIINX
HayaJj 3aJa4 IpeABapUTEIbHOTIO PACCIEA0BAaHNs — Ha3HAYEHUE YTOJOBHOIO CY-
nonpon3BoACTBA. OIHAKO CYMTAEM, YTO NMPEABAPUTEIBLHOE PACCIEAOBAaHUE HE
OTrpaHUYMBACTCSl TAHHOW JE€TEPMUHAHTON: YTrOJOBHBINA Mpolecc 06siagaer coo-
CTBEHHOH 11e1b0. TO, 4TO 3amuTa ykazaHHeix B cT. 6 YIIK P® nenHocreil He
ABJISIETCS HEMOCPEACTBEHHON LENBIO IIPOLIECCYAIbHON AEATEIBHOCTH, KOCBEHHO
MOATBEPAKIAET U CaM TEKCT 3aKOHA: UCMOJIb3yEeTCs TEPMUH «Ha3HadeHue». On-
HAKO OIPaHUYUTHCS 3TUM JIOBOJOM O HAJIMYHMH B YTOJOBHOM CYIOIIPOU3BOIACTBE
HEIMOCPEICTBEHHOM LEIH HEBO3MOXKHO, PACCMOTPUM BOIIPOC MOAPOOHEE.

3ammTa HEeHHOCTEH, MOIMYYHBIIMX YaCTUYHOE 3akperuieHne B cT. 6 YIIK
P®, ceaspBaercs ¢ peanusanyven yroJIOBHO-TIPOLECCYAIbHOM JESTEIbHOCTH.
be3ycioBHO, UCTIOTHEHUE MPOLECCYATbHBIX HOPM JIOJKHO 00€CIEUUTh 3alUTy
U COOJIIOJICHHE MHTEPECOB JIML, MOCTPAABIINX OT MPECTYIUICHUS, JHIL], y4acT-
BYIOIIIMX B YTOJOBHOM CYJOIPOU3BOJCTBE, JIMI, NOABEPracMbIX IPECIEA0Ba-

yeckoe nojoxkeHue (cM.: nocranonnenne Koncruryunonnoro Cyaa Poccuiickoit denepanun
ot 27 nroHa 2000 r. Ne 11-IT «Ilo mnemy o nmpoBepke KOHCTUTYLMOHHOCTH IOJIOXKEHUM 4acTH
nepBoi ctatbi 47 1 yacTu BTOpoil ctathu 51 YronoBHo-mpoueccyanbHoro kojaekca PCOCP
B CBSI3U C kano0oii rpaxknanuHa B.M. Macnosay // Cobpanue 3akoHoaarenbcTBa Poccuiickoit
®eneparuu. 2000. Ne 27. Cr. 2882).
1
Bonoguna JI.M. Mexanusm 3alMThl IpaB JIMYHOCTH B yTOJIOBHOM npouecce. C. 28.
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HUI0, OOBUHEHHUIO, OCYXAeHUI0. COBEPILIEHHO CIIPaBEIMBO 3aJ]a€TCsl BOIPOCOM
B.A. Azapos: «Kak npakTU4ecKku B yroJIOBHOM IIPOLIECCE MOYKHO 3alUTUTH IO~
TEPIIEBILETO OT MPECTYIUJIEHUS, HE BBISIBUB IIPU 3TOM CYIIECTBA JE€HCTBUTEIBHO
MPOUCIIEIINX COOBITUI U HE YCTAHOBUB X YYACTHUKOB?», a 3aTEM JIOTIOTHSIET:
«be3 BBINMOJIHEHUS MOCHEAHUX Npeanucanui nocraBiieHHas YIIK PO 3apaua
3QIUTHI MOTEPIIEBINUX OT IPECTYILIEHUI MIPEBPAIIAETCA B ACKIapanuo» . Mel
HE MOXEM HEMOCPEICTBEHHO MNPUMEHUTh B YTOJOBHOM CYJIONPOU3BOJICTBE
«(pOPMYITHPOBKH BBICOKOW CTEMEHU OOIIHOCTH, MPEICTABISIONINE COOO0M HUIe0-
JIOTHIO YTOJIOBHOTO MPOLECCa»’, B IMPOTUBHOM CJIydae CIIEJOBAaHHE B PaMKax
npejiararonieics pa3padoTuukaMyu YroJOBHO-TIPOILIECCYAIbHOTO 3aKOHA KOH-
LEMINK 1IeJIeT0JIaraHusl YTOJIOBHOTO CYJIOMPOU3BOJICTBA — «IIOKa3HOM 3a00Te 0
IpaBax JIMYHOCTH, COOTBETCTBMH OOIICTIPHHATON MIEOJOTUM»° — OKAKET HEra-
TUBHOE BIIMAHHE HA 3(PPEKTUBHOCTH MPABOCYAUS, U B MEPBYIO OYEpElb HA pe-
NBbHYIO 3aIIUTY MpaB, CBOOO/ M 3aKOHHBIX UHTEPECOB TPaXIaH.

JIro6oe oTNeabHO B3SITOE HANpPABICHUE YEIOBEUECKOU NESITeIbHOCTH 00-
najaeT cnenu(puKond, OpUEHTUPYETCS HA BBIMOTHEHUE KOHKPETHOW 1N, 3aj1a-
4M, JOCTWKEHUE OMpEeNeTIeHHOro pe3ynbrara. Crnenuduka yrojioBHOTO CYJO-
IIPOM3BOJICTBA 3aKIIFOYAETCS B TOM, YTO €TI0 BOSHHKHOBEHHE OBLIIO BBI3BAHO Ipe-
CTYIHOCTBIO KaK COLIMAIIbHO HEraTUBHBIM siBJicHHEM. CyllleCTBOBAHUE YTOJIOB-
HO-TIPOLIECCYAIbHOM JIESTEIbHOCTH 3aKOHOMEPHO M HEOOXOAMMO J0 TeX IOop,
MoKa OyIyT COBEPIIATHCS MpecTyIUieHus. EquHuYHbIe pecTyIUIeHUs], TPECTY-
HOCTh KakK SIBJIEHHUE MPEJICTABISAIOT cO00M (pakTOphl, 00YCIOBIMBAIOIINE CYIIIE-
CTBOBAHME KaK YTOJIOBHOTO-TIPOIlECCa, TaK U KOMIUIEKCA YTOJIOBHO-IPABOBBIX
OTpaciiei.

B To ke BpeMsi Mbl HE MOXEM Ha3BaTh MEPbl MPOTUBOACUCTBUS MPECTYTI-
HOoCcTH (OOpHOa, KOHTPOJb, UICKOPEHEHUE U Jp.) HEMOCPEACTBEHHOM 1IENIbI0 YTO-
JIOBHOTO CYAOIPOU3BOJCTBA, MO0 TaKoBBIE €0 HE sBJstoTcs. [IpecTymnenue —
3TO HEraTMBHOE KAYeCTBO YEJIOBEYECKOM HAaTyphl. OTMEYas CI0KHOCTH U MHO-
rorpaHHocTh mpectynHoctd, b.M. KenpoB mucan: «Moxer moka3arbcs, 4TO
npoOJieMa NPEeCTYNMHOCTH YUCTO opuandeckas. Mexay TeM IJIsi CBOEero u3yye-
HUS OHA TpeOyeT y4acThsi He TOJIbKO MPaBOBOW HAyKH, HO U IIEJIOTO psAna APY-
I'MX OOLIECTBEHHBIX HAYK, HAUMHAs C SKOHOMUYECKHUX U KOHYas (puiocodcku-
MU, B TOM 4HCIie HAyKOW O Mopanu (3Tukoi) u aApyrumu. Hemanoe 3HaueHue
MMEIOT 3/IECh M3YyUYEHHE CEMEWHBIX OTHOIIECHUMN, MOCTAHOBKHU Ji€Jla BOCIIUTAHUS

! Azapos B.A. SIBiseTcsl M CEroiHs UCTUHA LENBIO POCCHICKOTO YTOJOBHOTO CY/I0-
npou3BocTBa? // AKTyanbHBIE IPOOIEMBI OOPHOBI ¢ IPECTYMTHOCTHIO B CHOUPCKOM PErHoHE :
c0. MaT-J10B MeXAyHap. Hay4yHo-1IpakT. KoH(}. Kpacnospck, 2003. Y. 2. C. 76.

2 Tomun B.T., ITonos A.I1. DpdeKTHBHOE YrOJI0BHOE CYAONPOM3BOACTBO: YIIPaBJIEH-
YECKHUE, COLMAJIbHBIE U MTpaBoBble acnekTsl. [Isturopck, 2003. C. 7.

3 Mesxenuna JI.A. Upeonorus B yronosHoM nporecce / Ilateaecar net kadeape yro-
noBHoro npouecca YpI'FOA (CKON) : maTepuansl MexayHap. Hay4dHO-NIPakT. KoH}. Exare-
punOypr, 2005. Y. 2. C. 8§3.

* Hoszanskos D.A. ®unocodus npecrymnenus. M., 2001. C. 239.
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¥ HapoJHOTO (IIIKOJILHOT0) 00pa30BaHMs, BOIIPOC 00 UCIOJIH30BaHUU CBOOOHO-
ro BpeMeHHU (mocyra) u T.4.»'. Be3yciaoBHO, NpUBEIEHHbIE MOJIOKEHUS HEOOXO-
JUMO TpakToBaTh mupe. Cieayer MOHUMATh, YTO PEUYb UIET HE TOJBKO O HAyKaXx.
[IpecTynmHOCTh — 3TO COUMAIIBHO HETaTUBHOE SBJIEHUE, BO3JIEUCTBOBATh HA KOTO-
poe HEeoOXOIMMO CaMbIMU Pa3HOOOpPA3HBIMH METOJaMH. YTOJIOBHBIN Ipolecc
SABJISIETCS. YaCTHIO IOJUTUKH IO NMPOTUBOACHUCTBUIO €, HO OH HE MOXET HEIO-
CPEICTBEHHO BO3/ECHCTBOBATh HA MPECTYNHOCTh KaK COLMUAIbHBIA (PEHOMEH.
Hamnpumep, yronoBHoe Cya0NnpOU3BOICTBO HE OKa3bIBAECT NMPSAMOTO BO3IACHCTBHS
Ha TaKylO COCTaBHYIO 4acThb MPECTYMHOCTH, KAK KPUMHUHAIN30BaHHAs CyOKYJIb-
Typa, B COOTBETCTBUM C KOTOPOU psif ACSTHUM ONPENCIICHHBIMU COUUAIbHBIMU
CJIOSIMU HE TIPU3HAIOTCS MPECTYIHBIMU U JJaXKe OA00PSIOTCS UMHU.

C npyro CTOpOHBI, YacTh T'OCYJApPCTBEHHOW CHCTEMBI B JIMLE KOMIIE-
TEHTHBIX OPraHOB HE MOXXET HE MPUHUMATh Y4acTHs B OOIIEH MOJUTHUKE TPOTHU-
BOJIEHCTBYS IIPECTYIMHOCTH, Ha3bIBAEMOM «TJIABHOM YIPO30i COBPEMEHHOCTH .
Opnnako, y4yuThIBas pa3inuuvs B KOMIIETCHIIMH, HEOOXOJUMO YTBEPXKAATh, YTO
OHU JIEJIAIOT 3TO B COOTBETCTBUU C UMEIOIIUMUCSA Y HUX BO3MOKHOCTSAMH. Be-
comasi poJib IPUHAUIEKUT CHEUHAIBHO CO3AaHHBIM JUIsi 3TOro opranam. Opra-
Hbl YTOJIOBHOM IOCTULHUH SIBIIAKOTCS «COLMAJIbHO-IIPABOBBIM HHCTPYMEHTOM
TIOJIEPIKAHKS [IPABONIOPSIKA B 00miecTBe»>. IMEHHO TI09TOMY JaHHbIE OpPraHbl
00s13aHbI B KQXKJIOM CJIy4yae COBEPIICHHS IPECTYIICHUSI BO30YXIaTh YTOJIOBHOE
JIEJ0, pacciIeoBaTh U pacCMaTPUBATh €T0 110 CyIleCTBY. He yuuTeiBas 310, «MbI
M3 KPAMHOCTH, CBOWCTBEHHOM COBETCKOMY IIEPUOAY PA3BUTHS YTOJIOBHOIO IPO-
1ecca, Korja IMpeBAIMPOBAIA T'OCYJAPCTBEHHBIE MHTEPECHl NPHU PEANM3aLUU
YTOJIOBHO-IIPOLIECCYATIbHOM JeATEeIbHOCTH, OpocaeMcs B JIPYyTylo, BUIS Ha3Ha-
YEHHUE YIOJOBHOIO MPOIIECCA TONLKO B COOIIONIECHUH YACTHBIX HHTEPECOBY *,

Panee HaMu yke OTMedasiach CBA3b MAaTEPUAIBHOTO U MPOLECCYATBbHOrO
npaBa. B odepenHoil pa3 Mbl XOTUM 0003HAYUTH €€, CBSI3aB C B3aUMOOOYCIIOB-
JIEHHOCTBIO YKa3aHHBIX oTpacieil npasa. Tak, 3agauamMu yrojaoBHOTO IpaBa sB-
JSIOTCS: OXpaHa MpaB W CBOOOJ YeJIOBEKa U TpakJIaHWHA, COOCTBEHHOCTH, 00-
IIECTBEHHOT'O TMOPsIIKa U OOIECTBEHHOM 0E30MacHOCTH, OKPY>KaIoIel cpeabl,
KOHCTUTYLMOHHOTO cTposi Poccuiickor denaepanuu OT NPECTYIHBIX IOCsTa-
TEJIbCTB, OOECIieueHre MUpa U O€30MaCHOCTH YEJIOBEUYECTBA, MPEIyNPEKICHUE
npectymieHuit (4. 1 cr. 2 YK P®). MarepuanbHoe 1paBo B ONpeieIECHHONW Mepe
CaMOJOCTaTOYHO JUIA MX OCyliecTBiIeHNUd. OHO B KOHEYHOM CYETE I TOTO H
CYILIECTBYET, YTOOBI MPUCYUIUMHU €My CcHenu(pUYecKUMH CpeACTBaMHU OCyIIe-

! Kenpor B.M. Knaccudukanus nayk. M., 1985. C. 25.

2 Jlynees B.B. BeTynuTensHoe cloBO K HayYHO-NpaKTHUecKol koHpepenmun «IlIpa-
BOBasi U KpUMHHOJIoru4eckas oueHka HoBoro YIIK P®y // T'oc-Bo u mpaBo. 2002. Ne 9. C. 89.

3 Bonkosyn O.B. CripaBeyiMBOCTh KaK OCHOBOIIOJAraloNIee HAuaio yrojoBHOTO Cy-
nonpousBocTBa // BectHuk OpenOypr. yH-Ta. 2006. Ne 3(53). C. 39.

4 Bapa6am A.C. Tlpuposa pOCCHICKOr0 YroJOBHOTO IIpOIecca, I YroJOBHO-
IIPOLIECCYATILHOU JEATENIBHOCTH U X ycTaHoBieHue. C. 98.
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CTBUTH 3aIUTy OOIIECTBEHHBIX OTHOIICHUM OT IPECTYNHBIX HocarareabcTs!. B
YTOJIOBHOM 3aKOHE YCTAHABJIMBAIOTCA YTOJOBHO-TIPABOBBIEC 3aMPEThI, KOTOPHIE
OJIHUM JIUIIIb CBOMM HAJIMYMEM OXPAHAIOT YKa3aHHbIC IIEHHOCTH, Mpeaympe-
KITAIOT COBEpIIEHUE MpecTymuieHui (oOmas mpeBeHnwus). OgHAKO YroJIOBHOE
IIPaBO HE MOXKET OBITh CAMOCTOSATEIIPHO NMPUMEHEHO IPHY HAPYIICHHH YCTAaHOB-
JICHHBIX B HEM 3ampeToB. B 3ToM ciydyae HeoOxoAauMa mpolieaypa BOIJIOMICHUS
B KM3Hb HOPM MaTEpHUAILHOTO MpaBa. B TakoM KauecTBe BBICTYMAET YTOJOBHO-
MPOLECCYAIBHOE MPABO, POJIb KOTOPOIO 3aKJIKOYAETCS B PETJIAMEHTALIUU TIOPSI-
Ka [POU3BOJICTBA 110 YTOJIOBHOMY JEIy>.

MarepuanbHoe MpaBo, yCTaHABJIMBAas OCHOBAHUS U MPUHIIUIIBI YTOJIOBHOM
OTBETCTBEHHOCTH, OOIIIECTBEHHO OMAaCHBIC NCSHUS, SBIISIIOIIAECS MPECTYIUICHH-
SIMHM, BUJbl HaKa3aHWIl 3a COBEPILICHUE MPECTYIUICHUM, UHbIE MEPhl YTOJOBHO-
MIPABOBOTO XapaKTepa, BHICTYNAET MEPBUYHBIM, OMPEACIAIOUIUM JIEMEHTOM 110
OTHOUIIEHUIO K MPOILIECCYaTbHOMY. YTOJOBHOMY CYAONPOU3BOJICTBY HAJJICKUT
M03HaTh, B 0CO00# MpaBOBOH (YroJOBHO-TIpOIIeCCyalbHOM) dhopMme, HHTEpeCy-
fo1ee CoOBITHE JIEUCTBUTEILHOCTH, PEIIUTD, MOINAIACT I OHO IO JACHCTBHE
yroJIOBHOTO TpaBa. [Ipyu moNOKUTETHOM OTBETE Ha JaHHBIA BOIPOC HEOOXO-
JTUMO 00ECIIeYUTh MPUMEHEHNE HOPMBI YTOJIOBHOTO TIpaBa, IMPU OTPUIIATCIIBHOM
OTBETE €€ MPUMEHEHHE HEeNOoMmycTUMO. MIMEHHO TakuM CHOCOOOM YTOJIOBHBIM
npoIecc 00ecreynBaeT peanu3alyio YroJloBHOTO MpaBa. B sTom, mo Hamemy
MHEHUIO, W 3aKI0YAeTCs MEPBBIA 3JIEMEHT LEIU YTOJOBHOTO CYIONPOU3BOI-
ctBa. Ee crenyronme coCTaBHbIE YacTH MOXKHO TOJYEPKHYTh W3 MO3ULUAN
MPEIICCTBEHHUKOB, paHee BhICKA3bIBABIIUXCS 110 ATOM MpoOIeMaTUKe.

He nmess BO3MOXHOCTH MPOAHATU3UPOBATH BCE UMEIOLIUECS TOYKHU 3pe-
HUSI YYEHBIX O LENSAX YrOJOBHO-IIPOUECCYAIbHON NEATEIbHOCTH, Mbl KOCHEMCS
JIUIITH TOM YaCTU M3 HUX, KOTOpas MPEACTaBIseT HAMOOJBIINNM HHTEPEC, a TAKXKe
MO3BOJIACT MPUUTH K COOCTBEHHOMY MHEHHUIO OTHOCUTEIIBHO JJAHHOT'O BOTIPOCA.

MHorue aBTOpBI, Pa3MbIIUISAA O €I YrOJOBHOIO CYAONPOU3BOJACTBA,
yCMAaTpUBAJIA €€ B YCTAHOBJIEHUHM UCTUHBI, KaK MTPaBUIIO, IMOJIpa3yMeBas 1Mo Heil
TOYHOE «COOTBETCTBUE 3HAHMH AEHCTBUTEILHOCTH» . He BHUKAs B M3BEUHBIN
CIIOp O XapaKTepe MCTHHBI, YCTAHABIMBAEMOW B YIOJIOBHOM IIPOIIECCE, MBI HE
MOXEM HE MPHU3HABATh BO3MOKHOCTU YCTAHOBJIEHUS (DAKTUUECKUX OOCTOSTENb-
CTB YTOJIOBHOTO Jieyia, HOO CaMO yTOJOBHO-IIPOIIECCYaTbHOE JOKA3bIBAHUE KaK
BU/JI MIPOLIECCYaTbHOM JESTEILHOCTH OCHOBBIBAETCS Ha 3TOM. MHOe numiano Obl
CMBICIIA JIEATENBHOCTD 110 COOMPaHMIO, MPOBEPKE M OLEHKE J0Ka3aTenbeTs?, TTo-
aTOMY TpU (HOPMYJIUPOBAHUHN YTOJIOBHO-MIPOIECCYATbHBIX JETEPMUHAHT HEOO-

' Vronosnoe mpaBo Poccun. O6mas yacth : yueOHuk / mox pen. A.W. Papora. M.,
1998. C. 7.

2 Bononuna J.M. MexaHu3M 3alUTh IIpaB IMYHOCTH B yrooBHOM mporecce. C. 128.

3 BombIIOM SHIMKIIONEMYECKHil clioBapb. M., 1998. C. 466.

* Kopsxun E.A. K Bornpocy 06 HCTHHE B YTOJOBHOM Cy0Npou3BosacTBe // ITaThaecsT
net kadeape yromosHoro npomecca YpIl'FOA (CHON) : maTepuanbl MeXIyHAp. HAYIHO-TIPAKT.
koH(}. ExatepunOypr, 2005. Y. 1. C. 417.
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XOJIMMO OTpaXkaTh TpeboBaHHE 00 YCTAHOBJICHUM COOBITUS MPECTYIUICHUS, JU-
11a, COBEPIIMBIIETO JESHUE, U APYTUX CYHIECTBEHHBIX OOCTOSITENBCTB COBEp-
HIEHHOTO MpecTyIyieHrus. IMEHHO 3TUM NMOAYEpKUBAETCS MPOLIECCYAIbHBIN Me-
XaHU3M — MMO3HAHUE MPOUCXOAMBIINX COOBITUH mponuioro. bezycinoBHo, HE MO-
KET OBITb M PEUU O TOM, YTO MTOTOBBIC BBIBOJIBI PACCIICIOBAHUS JIETAIOTCA Ha
OCHOBE BEPOATHOTO 3HAHUS, OCTABIISIIOIIETO MECTO JIJII COMHEHUS, HEYBEPEHHO-
CTH.

OnHako yrojoBHO-IPOIECCYalIbHAS AESTEIBHOCTh HE OIPaHUYMBACTCS T1O-
3HaHWeM (DaKTOB JEHCTBUTENHLHOCTH. Ha OCHOBE TO3HAHHBIX OOCTOSATEIHCTB
HEOOXOJAMMO MPUHSTH MPEITyCMOTPEHHBIE 3aKOHOM perieHus. [losTomy moctu-
YKEHUE MCTUHBI BBICTYIAET B KAYECTBE CPEJICTBA, YCIOBUS UCIIOTHEHUS 1I€JH yTO-
nosHoro mporneccal. Tlociae ycTaHOBIEHHS HEOOXOOMMBIX U JIOCTATOYHBIX LIS
ATOr0 OOCTOATEILCTB PEIIAETCSI BOMIPOC 00 OTBETCTBEHHOCTH BUHOBHOIO JIMIIA, O
BO3MEILICHUH BpEia, IPUUMHEHHOTO MPECTYIIEHUEM, U PSAIE UHBIX BaXKHBIX BO-
pocoB. B cOOTBETCTBUU C 3TOM JOTMKOM yKa3aHHas BbIlIE «PopMyJiay Mmpolec-
CyaJbHOTO ME€XaHW3Ma TPeOyeT JOIOHEHHUS: MO3HaHNWE MPOUCXOUBIINX COOBI-
TUH TPOILIOTO JIJISl MPUHSATHUS PEIICHU B HACTOSIIEM U OyIyIIeM.

B cBsi3u ¢ atum MBI conuaapusl ¢ BeickazbiBanueM A.IL. [Tomosa 06 yro-
JIOBHOM CYJIOIIPOM3BOJICTBE KaK OTPACIN MPAKTUUYECKOMN NIEITENbHOCTH. B oTnm-
yue OT HAyYHO-UCCIIEI0BATEIbCKOTO TPY/Aa, MPAaBOBEA-IIPAKTUK HE MOXKET CUU-
TaTh CBOIO PabOTy 3aBEPILICHHON TOJBKO MTOTOMY, YTO Y HEr0 MOSIBUIIMCH HOBBIE
3HaHus. OH He MOKET 3a0bIBaTh O TOM, YTO LI€JIb YTOJIOBHOTO Mpolecca TpeOyeT
BBIHECEHUS CIIPABEIJIMBOTO MPUTOBOPA UM MHOTO MPEANMUCHIBAEMOTr0 3aKOHOM
IPOIIECCYANILHOTO perieHus’. [IpuueM CyKIeHUe yKa3aHHOrO aBTOpa HE SBJIs-
€TCS €IUHCTBEHHBIM B CBOEM POJE. 3JHAUYUTEIHHO PAaHEE MO 3TOMY K€ MOBOLY
BbicKka3biBalics C.A. ['oJlyHCKMH, OTMEYaBLIWW, YTO MPOLECC — HE Hay4yHO-
UCCJIE0BATENbCKAs JEATEIbHOCTD, 4 YCTAHOBJIEHUE UCTUHBI HE SIBIISIETCS LEIBIO
YTOJIOBHOIO mporecca’,

Kpome Toro, COMHUTENBEHON MPECTaBISETCS 11e1eCO00Pa3HOCTh UCTIOIIb-
30BaHMs TEPMUHA KUCTUHAY» TIPH (HOPMYIMPOBAHUH LIETTU B YTOJIOBHOM TIpOIIec-
ce. JlanHblid, o cyTH cBOeil (pritocopCckuii, TEpMUH HEIEIECO00pa3HO Hamps-
Myt0, 0€3 ajanTanud MPUMEHSTh B CIIEUPUIECCKON chepe YeTOBEUECKON nes-
TEJILHOCTH, KOTOPOM SIBIISIETCSI YTOJOBHOE CYAONpOU3BOACTBO. [lomaepikky
MIPUBEICHHOTO MHEHHUSI MOXXHO HAaWTH B OTACJBHBIX OT3bIBaX MO IIMPOKO H3-
BecTHOMY 3aKoHonpoekTy Ne 440058-6*. Tak, paccyxnas o GopMyIHMpPOBKAax B

' omonbHeiil H. ®anTOMBI yrogoBHOro cyjaonpoussosactsa // Poc. roctumms. 2004,
Ne 4, C. 49; ITonos A.Il. Yka3. cou. C. 65-73.

2 Tlonos A.II. Vka3. cou. C. 62.

3 Tomynckuii C.A. Bompochl 10Ka3aTenbcTBEHHOro mpaa B OCHOBAX YTOJIOBHOTIO CY-
norpousBojictBa Coro3a CCP u coro3HBIX peciryOsnk // Bompock! Cy1onmpon3BoACTBa U CYI0-
ycTpoicTBa B HOBOM 3akoHozaatenbeTBe Coro3a CCP : ¢6. M., 1959. C. 122.

4 Tlpoexr ¢enepanbHoro 3akoHa «O BHECEHMHM M3MEHEHUH B  YTOJOBHO-
nporeccyanbHbli kogeke Poccuiickoit deneparyiy B CBSA3U C BBEACHUEM HHCTHTYTA YCTaHOB-
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yKa3aHHOM 3aKOHONpoekTe, M.A. 3uHYEHKO MOAYEPKHYJ, YTO OT HCIIOJIb30Ba-
nust B Tekcte YIIK P® nmonsaruii «uctuHay, «0ObEKTHBHAs HWCTHHAY, SBIISIO-
muxcs GuIocoYCKUMHU KaTeropyusaMH, CIELyeT Bo3aepxkarthes'. [logqoOnas mpu-
yyuHa QurypupoBaia B 3axirodeHuu [IpaBoBoro ympasnenuss Anmapara [ocy-
napcteeHHoit Jlymer denepanpHoro Cobpanus Poccuiickoit denepaiuu mno yka-
3aHHOMY 3aKOHONPOEKTY, CHATOMY ¢ paccmotrpenusi CoseroM ['ocymapcTBeH-
noii Jlymer ®enepansuoro Cobpanus Poccuiickoin ®enepanuu?.

be3ycnoBHO, IOpUANYECKHE 3aKOHBI HE MOTYT MOJMEHSTh 3aKOHOB MBIIII-
neHus. bonee Toro, B COOTBETCTBUM C HUMHU OCYIIECTBISIOTCA KOHCTPYUPOBa-
HUE W peaiu3alusl MpaBOBbIX HOpM. Hampumep, 3TO OTHOCHUTCS K OCHOBHBIM
HayajaM OleHKHU Joka3aTenbeTB (cT. 88 YIIK PD), a Takke k TpeOOBaHUSAM, Ka-
CalOIIMMCSl  ONMKCATEIbHO-MOTUBUPOBOYHOM 4YacTh CyneOHOro MpUroBopa
(ct. 307 YIIK P®), u pany apyrux>. OqHako «HeoOXOAMMO, — KaK yTBEPIK1ala
JL.M. KapHeeBa, — 4eTKO pa3anyaTh MPOLECCYaJIbHOE JOKAa3bIBAHUE KAaK CTPOro
pErjlaMeHTUPOBAHHYIO 3aKOHOM JI€ATENbHOCTh, BKIIIOYAIOIIYI0 OOHApy>KEHUe,
MOJIyY€HHE, IPOBEPKY U OLEHKY CBEJCHUM, SIBISIONIMXCS JOKa3aTEIbCTBAMU, OT
JI0Ka3aTeIbCTBA JIOTUYECKOTO, WMEIONIET0 CBOMM IMPEAMETOM a0CTPaKTHBIC
IpeCTaBIEHNs U PA3BUBAIOILETOCH [0 3aKOHAM JIOTHUKK» .

Tonbko B 0iHON (HUITOCOPUU MBI CTAIKUBAEMCS C HECKOJbKUMHU MOHSATH-
SIMU UCTUHBI, K TOMY € PsiJl COBPEMEHHBIX (PrI0cO(OB CUUTAIOT, UTO BOMPOC
00 HMCTMHE OTHOCHUTCS K YMCIIy HEPA3PEIIMMBIX METa(QU3MYECKUX HpoOIeM”.
[IpobGyiieMaTHYHOCTL BOMpOCA, HE PEHIEHHOrO (a BO3MOXHO, U HE HMMEIOIIETO
pemienusi) B oOuieil cepe, nMpu HCHOIB30BAHUM €r0 B YACTHOM BIIEYET €Ile
OoJiblliee yCyryOJieHHe, CBSI3aHHOE C KOHCOoJIUAaiuei npooiemaTuayHoctu. Cuu-
TaeM, YTO MPUMEHUTENIBHO K YTrOJIOBHOMY IMPOIECCY B YaCTH MO3HAaHUS (haKTOB
JNEHUCTBUTEIBLHOCTH HEOOXOAMMO HCIIOJIb30BaTh aJAalTHUPOBAHHbBIE TOJI JAHHYIO
cnenupUyYecKyro IesaTeIbHOCTh TePMUHBI U MoHATUS. Hampumep, crnemyromiue
BBIPAKEHHUS: «YCTAaHOBJICHUE HAIMYUS WIIK OTCYTCTBUSL COOBITHS MPECTYIUICHHUS,
JIUIIA, COBEPIIUBIIETO JCSTHUE, UHBIX CYIIECTBEHHBIX OOCTOSTEIHCTB MPECTYII-
JICHUSD.

JeHuss OOBEKTMBHOM WCTHHBI 1O yrojoBHomy aemy». URL: https://sledcom.ru/
documents/Obsuzhdenija_zakonoproektov/item/1136/?print=1.

' 3unuenko N.A. [TpuHIIUT TOCTHXKEHUST OOBEKTUBHONW MCTHHBI B KOHTEKCTE Ha3HaYe-
HUS M LEJH YToJIOBHOTO Ipolecca // bubnnoreka KpuMHUHANIKUCTA : HayyHBIN sxypHai. 2013.
Ne 6 (11). C. 45.

2 ABTOMATU3MpOBAHHAs CHCTEMa OOECHEYEHHs 3aKOHOJATENBHON eSTeNbHOCTH.
URL: http://asozd2.duma.gov.ru/main.nst/(Spravka)?OpenAgent&RN=440058-6; I[Iporokoi
3acenanus Cosera ['ocynmapctBennoit dymel ot 24 urons 2018 r. Ne 138 (m. 64). URL:
https://sozd.duma.gov.ru/download/FB541D86-2187-4062-8607-C8D182045B46.

3 Jlyoun A.®. O uenu JokashlBaHUS B YTONOBHOM CyA0Hpou3BoicTse // IlarbaecsT
net kadeape yromosHoro npomecca YpIl'FOA (CHON) : maTepuanbl MeXIyHAp. HAYIHO-TIPAKT.
koH(}. ExatepunOypr, 2005. Y. 2. C. 28.

4 Kapueena JI.M. CoBeTckuii yronosssiii mpomecc. M., 1982. C. 120.

> Bosbmakos H.B. OcHoBbl pustocodckux 3nanmii. M., 1995. C. 175.
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B kayecTBe LieM yroJ0BHO-IIPOLIECCYAIBHON JEATENBHOCTH, IPEJIaraB-
HICHCS PSAIOM HMCCIIEOBATENEH, YKa3bIBACTCS TAKXKE CIIPABEIIMBOC HAKA3AHME
IIPECTYIIHUKA 32 COBEPLIEHHOE MM IpecTyIuieHue. HakazaHue, kak mpaBuiIo,
paccMaTpUBAETCs KaKk Mepa BO3JEHCTBHS HAa TOTO, KTO COBEPLIMJI IPOCTYIOK,
npecrymienne’. Ves Bo3Me3us 3a COBEpIIEHHE OOLIECTBEHHO BPEIHOIO IO-
CTYIIKa COMOCTaBUMa IO JABHOCTH C MCTOpPUEH OOLIECTBAa M CaMUX MpECTyILIe-
HUi. B 3T0M MOXHO yOenuThCsl, OOpaTUBIINCH K MaMSITHUKAM MPaBa, TAKUM Kak
3akoHbl Many, 3akoHbl XaMMyparu U J1p. JeicTBUTENBHO, CaMa MBICIIb O HECe-
HUU OTBETCTBEHHOCTH 32 COJIESIHHOE, BO3JasHUU 110 3acilyraM BecbMa CIIpaBe[l-
nuBa. OOIIECTBO JOJIKHO OMpPEAEIEHHBIM 00pa3oM OTpearupoBaTh Ha JAEsHUE
OJIHOTO U3 CBOMX YJIEHOB, IMOBEJIEHUE KOTOPOIO HE TOJBKO OTKJIOHSAETCS OT 00-
el HOPMBbI, HO U HAHOCUT OLIYTHUMbIA Bpej ocTaibHbIM. OJHAKO HENmoCpe.-
CTBEHHOE HAaKa3aHHUE JIMIA, COBEPUIMBUIETO IPECTYIUICHUE, pealn3alus yro-
JIOBHOM OTBETCTBEHHOCTH HAaXOIATCA 3a MPEJEIaMH YTOJIOBHOTO IIpoLecca.

Bb160p Mepbl OTBETCTBEHHOCTH OCYIIECTBISIETCS B paMKax CaHKIHUU CO-
OTBETCTBYIOIIEH CTaThU YrOJIOBHOTO 3aKOHA. YTOJIOBHBIN Mpolecc, 0e3yClI0BHO,
He 0e3ydacTeH K HaKa3aHWIO JIMIAa, BUHOBHOTO B COBEPUICHUM IPECTYIUICHUS.
Ho oH, pernameHTHpys AESITEIbHOCTH M0 BO30YXICHUIO YTOJIOBHOIO Jeia, ero
paccieoBaHUuI0 U CyA€OHOMY PacCMOTPEHHUIO, CIOCOOCTBYET TOMY, YTOOBI JIU-
110 TIOHECJIO0 Haka3zaHue MO0 ObLIO OCBOOOXIEHO OT Hero. [loaTomy MOXKHO
YTBEPK/aTh, YTO LEJIb «HAKA3aHHE BUHOBHOI0» HE MOXET OBbITh HENOCpe.-
CTBEHHO IIOCTABJIEHA NIEPE] YTOJIOBHO-IIPOLECCYATbHOM AEATEIbHOCTHIO.

3akperyieHne UAEU COAECHCTBHS YrOJOBHOIO NPOIEcCa HAKa3aHWIO JINIIA,
COBEPUIMBILErO INMpecTyIuieHne, Hauo orpaxeHue B cr. 2 YIIK PCOCP, rue
OTMEYAJIOCh, YTO 3aJa4d YTOJIOBHOTO CYAONPOU3BOACTBA OCYIIECTBISIOTCS «C
mem, 4mo0Obl KaXKJIbli COBEPIIMBIINN MPECTYIIICHUE ObUT OJBEPTHYT CIPABEI-
JMBOMY HAaKa3aHHUIO». B Xoze OCyIIecTBIEHUS CyIOIPOU3BOACTBA CO3JAOTCS
COOTBETCTBYIOIME YCJIOBHSI JUIl OTBETCTBEHHOCTH JIMLA, BUHOBHOI'O B COBEP-
IICHUHU MpecTyIuieHus. be3ycaoBHO, Haka3aHue JOHKHO ObITh CIPaBEIMBBIM, U
YTOJIOBHBIA IIPOLIECC CONEUCTBYET 3TOMY. OJTHAKO UCIOJIHEHHE HAKa3aHUs OCy-
LIECTBIISIETCS 32 paMKaMU YTOJIOBHOT'O IIPOLIECCA, IIO3TOMY HEBO3MOYKHO YTBEp-
KJaTh, 4YTO HAKA3aHUE — LIEJb IIpoLecca.

[IpuBeaeHHBIN aHANKU3 MO3BOJMI HaM COPMYJIHPOBATH LIE€Ib YTOJIOBHOTO
CYJIOIIPOM3BOJICTBA: NPH HAIMYUHU YTOJOBHO-IIPABOBBIX OCHOBAHWI CO3JaHUE
YCIOBHM JUIsl peaiu3allii YroJIOBHOM OTBETCTBEHHOCTH JIMOO OCBOOOXKICHUS
HEBUHOBHOI'O OT TaKOBOW. JI€ATENbHOCTHIO MO €€ JOCTUKEHUIO MOMKET BBICTY-
1aTh, HAPUMEP, YCTAHOBJICHUE HAJIUYMS UM OTCYTCTBUSI COOBITHS MPECTYILIE-
HUS, JIMIA, COBEPIIMBILErO JAESHUE, UHBIX CYIIECTBEHHBIX OOCTOSATEIBCTB CO-
BEPILIECHHOTO NPECTYIUICHHUS.

He BnaBasice B Gosiee 0OCTOSITENBHBIN aHAINW3 3TOH MHOTOTPAHHOM IPO-
OJ1eMbl, BBIXOJSIIEH JaleKo 3a Mpeeibl HACTOSIIETO UCCIEI0BAaHUS, MbI JIUIIb

I Osxeros C.U. Ykas3. cou. C. 383.
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OTMETHUM, YTO BEChbMa CIIOPHBIM BOMPOC O MPEIHA3HAYEHHOCTH YTOJIOBHOTO CYy-
IIOTIPOU3BOJCTBA CJIEIYET, MO-BUAUMOMY, PELIaTh UCXOAS U3 OCHOBHBIX II0OJIO-
KEHUU OOIIEHAYYHBIX KOHIICIIIUH U MEXIUCIUILUIMHAPHBIX CBS3EH, Omocpey-
IONIUX IIeNienoaranie M (yHKIMOHUPOBAHUE YTOJIOBHOTO IIpoIlecca Kak crie-
IM(UIECKOro HAIMPaBJICHUS MPABOBON IESITEIBHOCTH. DKCKYPC K KOHIICITYalb-
HBIM OCHOBAM YT'OJIOBHOTO CYyJAONPOU3BOJACTBA MO3BOJIMI HAM BBISIBUTH HE TOJIb-
KO psiJi IpoOJIEMHBIX BOIIPOCOB, HO TAKKE MPEIJIOKUTH BAPUAHTHI UX PELICHUS.

[IpuBens cBOM BapuaHT NPEAHA3ZHAYEHHS YTOJOBHOTO IMPOLIECCA, MBI BbI-
pa3uiIy CyTh JaHHOW HJIEU, KOTOPYIO Mbl BUAUM B AyaJU3MeE LEJIA U Ha3HAYCHUS
YTOJIOBHOTO CYJONPOU3BOJICTBA: HEOOXOUMOCTH PacCieoBaTh MPECTYIICHUE
Y 3alIUTUTh MpaBa, CBOOObI, 3aKOHHBIE MHTEPECHI JIUI, OOIIECTBAa U Tocyaap-
ctBa. CaMbIM pa3yMHBIM B cpepe AeATeTbHOCTU OPraHOB YTOJIOBHOW HOCTUIIUU
OyJeT OTHICKAHHE KOMIIPOMHCCA MEXIy KOHKYPHPYIOLIMMH HHTEpECaMu .
NmeHHO TakuM 00pa3oM BO3MOYKHO YYECTh OOIIECTBEHHBIC, TOCYIaPCTBEHHBIC
MHTEPEChl U MHTEPECHI OTICIbHONU JIMYHOCTHU, OOECIICUUB WX ONTUMAIBHOE CO-
cymectBoBanue. [IpuBenenHoe couetanne myOJUYHBIX U YaCTHBIX HAdal B CY-
JIOTIPOM3BOJICTBE OYJAET SBISATHCSA «IBUKYIIUM M YTBEPKIAIOMUM (PaKTOpOM B
IIOCTPOEHHMHU Pa3yMHOI0 0ajaHca HHTEPECOB TOCYIAPCTBA U JIHIHOCTU» .,

MBI BBISIBUIIM ABa ONPEICTSAIONIMX Hayajaa YrOJOBHOTO CYyAONPOU3BOJI-
CTBa, KOUMHU SIBJISIFOTCA Ha3HaYeHue U 1enb. [lociennue B COBOKYITHOCTHA MOKHO
MMEHOBATh OOIMM TEPMHHOM «IIPEIHA3HAYCHHUE YTOJIOBHO-IIPOIIECCYATHHOM
NEATEIBHOCTH», KOTOPBIM IEMOHCTPUPYET, MPEIONPEACIISIET POJIb YTOJIOBHOTO
CYJIONPOU3BOJICTBA, coUeTasi B ce0e ero BakHeiue Havana. IMeHHo mpeaHa-
3HA4YCHUE ABJISIETCS OOIIEH Il BCEro Mpoliecca OCHOBOM, 00pa3yroIieit euHy0
10 CBOEH MPUPOJIE U LUEITOCTHYIO MO COJICPKAHUIO JIESITEIbHOCTD JIUL], Y4aCTBY-
IOIMX B HEM. JJIs BCEro yroJoBHOTO MPOoIEcca, B TOM YUCIIE MPEABAPUTEIIHLHO-
ro paccieloBaHus, MPEIHA3HAUYCHUE C €TO BHYTPEHHUMHU 3JIEMEHTAMU SIBJISICTCS
OTIPEICIIAIONTUM 0a3UCOM.

OnHako, MOCKOJIbKY JIF000€ OTIENBHO B3ATOE HAMPABJICHUE YEIOBEUECKOM
JeSTeNbHOCTU 00JafaeT crnenupuKod U OPUSHTUPYETCS Ha BBHIMIOJHEHUE KOH-
KPETHOM LIEJIH, 3aKOHOMEPHO BO3HUKAET BOIIPOC O CYLIECTBOBAHUU IS IIpEIBa-
PUTEIBLHOIO pacciieoBaHusi cOOCTBEHHOM 1enu. [locnennsiss Takke MOXKET SIB-
JATHCS ONPEACIISIIOIINM HAaYaJIOM I 33/1a4 MPEABAPUTEIILHOTO PACCIEA0BaHMUS.
Ha sToM Bompoce cieayetr 0CTaHOBUThCS MO IpoOHEe.

[Ipon3BOACTBO MO YTOJOBHOMY JIeTy MpPEACTaBIsAeT COOON €AUHBIN TMpo-
1IecC, i€ NPEeABAPUTEIILHOE PACCICIOBAHUE SIBIIAETCS MO CBOEH CYTH MOATOTO-
BUTEJIbHOM, TTOJTUMHEHHON YacCThIO MO OTHOIICHUIO K CYJI€OHOW NESITEIHHOCTH.
Paccyxnas o ponu mnpeaapurenbHoro paccienoBanus, M.C. CtporoBuu

! Azapos B.A. YronoBHO-TIpoIlecCyanbHas HACONOTHS U OJHOMMEHHAs (ppa3eosorHs.
C.5.

2 I'ycbkoBa A.II. O mepcneKTHBHOM Pa3BUTHHU TPMHIUNA COYETAHUs MyOIMUHBIX H
YaCTHBIX Havaj B YrojoBHOM cynorpou3Bojactse / YIIK P®: rox mpaBonpuMeHeHUs U mpe-
MoJIaBaHMsl : MaTepHalibl MEXIyHap. HAYYHO-TIpakT. KoH). M., 2004. C. 80.
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YTBEPKIAN, UTO «IIPEABAPUTEIBbHBIA XapaKTEP 3TOM CTaAUM MpoLecca 3aKIya-
€TCsl B TOM, YTO OpPTraHbl paccieoBaHusl MPOBOAST CBOIO paboTy 10 cyJa U s
CyJa B LEJSIX IMPEICTABICHUS CYyAy Jeja B JOCTaTOYHO MCCIEIOBAHHOM BHJE,
9TOOBI CyJ1 IMEJI BO3MOKHOCTh PACCMOTPETh U OLIEHUTH BCIO COBOKYITHOCTH 00-
CTOSATENLCTB J€7a U BBHIHECTU IPABUIILHBIA IO CYIECTBY IPHroBop»'. Jlaxe
«Camo Ha3BaHUE CTAMM — "TIPEIBAPUTEIBHOE" — TOBOPUT O TOM, YTO MPEIACTOUT
elle IPYroe — OCHOBHOE, IJTABHOE UCCIIEIOBAHUE OOCTOSATENBCTB JieJia, KOTOPOE
OyJeT OCYLIECTBIIEHO B CYA€OHOM Pa30MPaTENLCTBEN .

Kak mbI yxe ynoMuHaIIM, HE BCE MPOLECCYAUCTHI PA3ACISIIOT MHEHUE O
CaMOCTOSITEJIbHOM CYIIIECTBOBAHUM KAaTETOPUM «LENb» U «3anada». OaHako aa-
K€ CpEeAU TEX, KTO MPUAECPKUBACTCA MHOW MO3UIMHU, HET €IMHCTBA OTHOCUTEIIb-
HO COJEpX aHWs UeNd MPEeIBAPUTEIIBHOTO pacciienoBanus. Hanpuwmep,
A.N. MuxaiisioB nipeuiarajl OTHOCUTh K LENSAM IPEABAPUTEIBLHOIO pacciaeaoBa-
HUS YKPEIUICHHE COLMAIMCTUYECKON 3aKOHHOCTH, COKPAILEHUE U UCKOPEHEHNE
NPECTYIUIEHUH, BOCOUTAHUE FPaXKJAaH B TyX€ HEYKIOHHOTO MCIIOJIHEHUS COBET-
CKHX 3aKOHOB M YBa)KEHUS MPABHUJI COLMAIUCTUYECKOr0 oOmexuTus®, Hame He-
COIJIACUE C YKa3aHHBIM MHEHUEM OCHOBBIBACTCS HA HEKOPPEKTHOCTU UCIIOJIb3Y-
€MOM METOAOJIOTMU. JTO MPOSBISIETCS B TOM, UTO NEPE] MPEIBAPUTEIIbHBIM
paccieoBaHUEM BO3JIBUTAIOTCSI TAKUE 1€1H, KOTOPbhle OOBEKTUBHO HEBO3MOXK-
HO JIOCTUTHYTh HENOCPEACTBEHHO. MakCMMyM, Ha 4TO HNPUXOAUTCS PACCUUTHI-
BaTh, — CIIOCOOCTBOBAaTh WX HOCTH KEeHMIO. A.M. MuxalioB najgee TakKe IOJI-
TBEPKIAET, YTO «CTENEHb JOCTHXKEHUS TAKUX LENEH TPYJAHO, a MOPOU U HEBO3-
MOKHO H3MEPHUTH» ™,

OueBUIHOCTHh BCIIOMOTATENBHONW POJIM OPraHOB PACCIEAOBAHUS MPHU TJia-
BEHCTBYIOIIEH Ccyne0HON posin HeocriopuMa. MO0 B 11e0M «J10CTIECTBEHHBIM
YTOJIOBHBIN MPOLIECC CO3JAET JIsi BCEX CTPYKTYPHBIX 3JIEMEHTOB, 00pa3yIOIInuX
o0lIyI0 TpollecCyalbHYI0 CHUCTEMY, JOCTAaTOUHbIE (DaKTUUYECKHUE U TPaBOBBIC
OCHOBaHHMs IS MX JalbHENIIEro (yHKIMOHUPOBAHUL» . DTO KE OTMEYAIH U
opuctel B npouuioM. Tak, WM.A. ®orHUIKKI, TOBOPS O MPOLECCE ABHKECHHS
YTOJIOBHOTO JIeJia Tiepe]l CyJAeOHBIM MPOU3BOJICTBOM, YACIISIT BHUMAHUE Mpe/IBa-
PUTEIIBHOMY «HMCCIIEIOBAaHUIO», COCTOSIILIEMY «H3 Pslla JEUCTBUM YaCTHBIX WU

! Crporosuu M.C. Kypc coBeTckoro yronosHoro nporecca. M., 1958. C. 278,

2 Konb6as I.H. CooTHOIIEHHE TIpeBAPUTENLHOTO CIEACTBUS M CyneOHOro pazoupa-
tenbcTBa. M., 1975. C. 6.

3 Muxaitnos A.M. O 3agadax NpeaBapUTENLHOTO PAcCIeNOBAHMS B COBETCKOM YTO-
JOBHOM Tipotiecce // Bonpocsl 60psObI ¢ pecTynHOCThIO: ¢0. Hayd. Tp. M., 1977. Brim. 26.
C. 94-95.

* Tam xe. C. 97.

3 3enenenxuii B.C. O npaBoBoii periaMeHTallH IeSTeTbHOCTH IPaBOOXPAHUTEIbHBIX
OpraHoB B JIOCJIEICTBEHHOM yrojloBHOM Ipouecce // I'oc-Bo u mpaso. 2002. Ne 9. C. 103.
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JOJIKHOCTHBIX JIMI], HAIIPABJICHHBIX K COOMPAHUIO MaTEpPHANIOB JJIs CyJIeOHOTO
pasOuparenscTBay .

B noareepkneHue 3TOr0 MHEHUS MOYHO IPUBECTH U IIPABOBYIO MO3H-
nuto Koncrurymumonnoro Cyna Poccuiickoit deaepaiiuu, BhIpaXKEHHYIO B I10-
craHoBieHun ot 14 ssuBapst 2000 r. Ne 1-I1, roe roBoputcs, 4To Ha CIEHHAIBHO
YKa3aHHbIC B 3aKOHE OpPraHbl U JOJKHOCTHBIX JIMI[ BO3JAraloTcsi 00sS3aHHOCTH
[0 PACKPBITUIO MPECTYIUICHUH, M300JIMYEHUI0O BHUHOBHBIX, (DOPMYIUPOBAHUIO
OOBUHEHHUS U €r0 00OCHOBAHUIO, JIJII TOTO YTOOBI YTOJIOBHOE J€JI0 MOIJIO OBITh
HEePENaHo B Cya’.

[lonoOHOe MHeEHue pazgenseTcs W B HacTosimee Bpems. Tak,
B.B. KasnibHunkuii, paccmarpuBas HENOCPEIACTBEHHOCTh CYyAeOHOro pazdupa-
TEJIbCTBA U JIOKA3aTEIbCTBEHHYIO JIESITEILHOCTh OPTaHOB PACCIEAOBAHMS, MO/~
YepKUBAET, YTO MPOU3BOJIMMOE CYJOM HCCIIEJOBAHUE OOCTOATENHCTB MPECTYII-
JIEHUS SIBJSIETCS TOBTOPHBIM HMCCIIEIOBAHUEM [0 OTHOLIECHUIO K MPEABAPUTENb-
HOMY pacclieJOBaHUIO; CYJ OMMUPAETCS Ha JI0Ka3aTesIbCTBa, COOpAHHbBIEC U MPE/I-
BAPHUTEILHO UCCIIEN0BAHHBIE B 10CY€0HOM IIPOM3BOICTBE".

OnHako, TOBOPSI JTUIIb O TOM, YTO «PACCIIE€IOBAHUE YTOJIOBHOIO JIeJia SIB-
JIAETCS Ba)XKHEHUIIIEH COCTABHOM YacCThIO YTOJIOBHOTO CYJIONPOU3BOJCTBA, IPEI-
IIECTBYIOIIEH CyAeOHOMY pa3OUpaTenbCTBY»”, MBI HEBOIILHO YIIyCKAaeM U3 BHIA
JpyToi BapHaHT OKOHYAHUS JOCYAEOHOTO MPOM3BOJCTBA — MPEKpAIICHUE yTo-
noBHOTO jena. CnoXuBIIAsACs MPAaBONPUMEHHUTENbHAS MPAKTHUKA TaKkKe MOKa3bl-
BaeT, YTO K (paKTaMm MpeKpalleHus: YroJIOBHBIX JI€]I B XOJI€ JOCYJAeOHOTO MTPOU3-
BOJICTBA HETaTUBHO OTHOCHUTCSI PYKOBOJICTBO Pa3JIMYHBIX PAHTOB M BEIOMCTB.
Hanpumep, nipu noaBeicHUHN pe3yJIbTaTOB pabOThl OPraHOB MPEABAPUTEIHLHOTO
CIEACTBUSL 3a TOJl COKpAILCEHHE KOJMYECTBA MPEKPALICHHBIX MPOU3BOACTBOM
YTOJIOBHBIX JEJ pPAacCMaTpUBAEeTC KakK IIOJIOKUTENIbHAs TEHACHIUA. Tak,
B.B. IIytun B mapte 2017 1. Ha €XErogHOM PaCIIMPEHHOM 3aCE€IAHUN KOJUIETHHI
MunucTtepcTBa BHYTpeHHUX el Poccuiickoit denepainuu, roBops o0 yiyule-
HUU TIOKa3aTesieil paboThl CIIEICTBEHHBIX MOAPA3IeIEHU OPraHOB BHYTPEHHUX
JIeJ1, YBSA3aJl 3TO C COKpPAIllECHUEM MOYTH B JIBa pa3a KOJIMYECTBA MPEKPALIEHHBIX

' ®oitaumkuii U.5. Kype yromosroro cymonpoussozactsa. CII6., 1996. T.II. C. 352-
353.

2 Tlo nmeny o mpoBepKe KOHCTHTYLHMOHHOCTH OTAENbHBIX TONOKEHHH YT0JI0BHO-TIPO-
neccyansHoro koaekca PCOCP, perynupyoomux MOJIHOMOYHS CyAa MO BO30YXKIIEHUIO YTro-
JIOBHOT'O Jiena, B CBsi3U ¢ kano0oil rpaxaanku . I1. CmupHoBoi 1 3anpocom BepxosHoro
Cyna Poccuiickoit denepanuu : nocranosinenue Koncrurynumonnoro Cyna Poccutickoin @e-
nepanuu ot 14 saBapst 2000 r. Ne 1-IT // Cobpanne 3akonomarenscTBa Poccuiickoit denepa-
mud. 2000. Ne 5. Cr. 611.

3 Kanpauukuit B.B. HemocpeIcTBEHHOCTh CyAeOHOTO pa3OMpaTeNbCcTBA M J0Ka3a-
TEJIbCTBEHHAs] ACSITENFHOCTh OPraHOB pacclelOBaHUSA : Y4eOHO-IIPAKTHUECKOE MOcoOHe.
Owmck, 2019. C. 8-9, 47.

* Jlepumes O.B. Ykas. cou. C. 29.

45



YroJOBHEIX jien!'. KpoMe Toro, 10JKHOCTHBIE JIHMIA OPraHoOB IPEABAPUTEIHLHOTO
paccieloBaHus U caMU MPEINOYUTAIOT He paboTaTh «HA KOP3UHY», KaK Tpaju-
LIMOHHO HA3bIBAETCS MPOU3BOJCTBO IO YIOJIOBHBIM JEJaM, MEPCIEKTUBA KOTO-
pBIX — MpekpanieHue. B nepByro odepenb 3TO KacaeTrcsl YroJOBHBIX e, Ipe-
KpallaeMbIX M0 peadUINTHPYIOIUM OCHOBAHUSIM.

JlelicTBUTENBHO, B KAKOK-TO MEPE MOHATHh CYLIECTBYIOIIYIO B HACTOSIIIUI
MOMEHT JIOTHUKY MO>KHO, MO0 BO3HUKAET MPU yKa3aHHOW CUTYyalluu Ba’KHBIA BO-
mpoc: ObuTa U HEOOXOMMMOCTh B PACCiICIOBAaHWM, C TPATOW BPEMEHHU, CHUI H
CPEIICTB, C MPUMEHEHHUEM B PsJIC CIydaeB Mep MPUHYKACHUS, C OECTIOKOMCTBOM
rpakJaH, €ciu B JajbHeiIeM ObUIM YCTaHOBJIEHBI 0OCTOSATEILCTBA, MOJATBEP-
KJarole He0OOCHOBAHHOCTh MPOBEJICHUS JaHHOTO pa30upaTesbcTBa, OKaHYH-
BAIOIIETOCs MPEKPALIEHUEM YTOJIOBHOTO Jieja M0 peadMIUTUPYIOUIUM OCHOBA-
HUAM? B Takux ciydasx, a UMEHHO IpU HEHAJJIEKAIIEW MPOBEPKE IMEPBOHA-
JaJlbHOW MHGOPMAILIMK, MOKHO TOBOPUTH O HU3KOM NMpOdecCHOHAIN3ME COOT-
BETCTBYIOLIUX JOJKHOCTHBIX JIULI.

OnHako B pealbHOCTH MMEIOTCA Clly4yau, KOrja MpeaBapuTesibHasl Mpo-
BEpKa MMEBILIETO MECTO JIEAHUS, MOMAIAI0ONIEr0 MO MPU3HAKU MPECTYILICHUS,
OOBEKTHBHO HE TO3BOJIAET YCTAHOBHUTH KOMILIEKC OOCTOSITEIBCTB, IMOITBEP-
AKIAIOMIUX WIM MCKJIIOYAIONIMX BUHOBHOCTH JHIA. B CBsI3u ¢ 3TUM Tpebyercs
IIPOBEJICHUE TOJHOLIEHHOIO Pa30uparesibCTBa, KOUMM SIBJIAETCS IpEIBapUTEIb-
HOE paccie0BaHue.

Crnenyromuii mpuMep BecbMma MOKa3aTeNbHO MOATBEPIUT HAIIM PaCCykK-
neHusi. Bonurens M. pomycTun Hae3l Ha HaXOJMBILETOCS B COCTOSIHUM aJIKO-
rOJIHOTO OIbSHEHUS Teliexoja B., IpuYuHUB MOCIeHEMY TeJIECHbIE MOBpe-
KJICHMS, TIOBJIEKILINE HACTYIUIEHHE TSXKKOTO Bpena 310poBbio. Ilo pedynbraram
IPOU3BOJICTBA MPEIBAPUTENBHON NPOBEPKU B JEUCTBUAX M. ycMaTpUBaIUCH
NpPU3HAKU TPECTYIUICHUsA, NnpeaycMoTpeHHoro 4. 1 cr. 264 YK P®, B cBs3u c
YeM B OTHOIIIEHUH HEro ObLI0 BO30YKJIeHO yronoBHoe neno. [locie atoro Obuin
BBITIOJIHEHBI Pl CJIEICTBEHHBIX ACHCTBHIL: JTOMOJHUTENBHBI OCMOTp MecTa
MIPOUCIIIECTBUSI U ABTOMOOWIISA, CJIEICTBEHHBIC HYKCIIEPUMEHTHI NIl YCTaHOBJIE-
HUs 3G HEKTUBHOCTH JIEUCTBHUS TOPMO3HOM CHCTEMBbI aBTOMOOMUJIS, YCIIOBUH BU-
JUMOCTH, TEMIIA IIEPEMELICHUS NIENIEX0/1a, 4 TAKXKE JONPOCH! CBUAECTENEH. YKa-
3aHHBIE CIIEJICTBEHHBIC JNEUCTBUS MO3BOJIUIN YCTAHOBUTH OOCTOSITENILCTBA, HE-
00XOUMBIE NIJISi TPUHSTHS OKOHYATEIBHOTO PEIICHHS IO YrOJOBHOMY JEIy,
KOTOpbIE HEBO3MOKHO OBLIO YCTaHOBHUTH B XOJI€ MPOBEPKH 10 BO3OYKICHUS
yrojoBHoro nena. Ha ocHoBaHuu coOpaHHBIX JaHHBIX ObUIa Ha3HA4Y€HA aBTO-
TEXHUYECKas cyAeOHas 3KCHEepTH3a, COrJIacHO 3aKJIIOYEHHI0 KOTOpOM ObLIO
YCTaHOBJIEHO, 4YTO BOAMUTENIb M. He pacrnojiarajl TEXHUYECKON BO3MOKHOCTBIO
OCTaHOBUTHCS J10 JIMHUM JBH>KEHUS MENIEX0/1a U MPEI0TBPATUTh HAE3[, PUMeE-

! Bnagumup TlyTHH TIpUHAI ydacTHe B PacIIMPEHHOM 3acelaHMM KOJUIernH MUHH-
cTrepcTBa BHYTpeHHMX Jen Poccuiickoit ®enepaumn (9 wmapra 2017 r.). URL:
http://kremlin.ru/events/president/news/54014.
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HUB TOPMOYKEHHUE; NEUIEX0/l HE YCIEBAJ MOKUHYTh IOJIOCY JBHKEHUSI aBTOMO-
Oowia. Ha ocHOBaHMM JaHHOTO 3aKIIOUYEHHS] M APYTUX JI0Ka3aTeNbCTB OBLIO
YCTaHOBJIEHO, YTO BOAUTENb M. IIpU YKAa3aHHOM JOPOXKHO-TPAHCIOPTHOM IIPO-
ucuiectsuu He Hapyuwi [IpaBuna nopoxxHoro nsuxkenus Poccuiickon dexnepa-
LM U B €ro JEHCTBUAX HE UMEJIOCh NPU3HAKOB IPECTYIICHUS, IPELyCMOTPEH-
Horo 4. 1 ct. 264 YK P®. [locne 3Toro yroioBHOE A€10 B OTHOLIEHUU BOJIUTEINS
aBToMOOMJIsE M. OBUIO MPEKPAILEHO 3a OTCYTCTBHEM B €ro JEHCTBUSIX COCTaBa
npectyiuieHus. JlaHHbiii mpuMep noATBEepkKIAaeT (KaK U MHOXECTBO UHBIX MpPU-
MEpOB), UTO B psAJE CIy4aeB MPEIBAPUTEIBHOE paccieoBaHUE OOOCHOBAHHO
MO>KET 3aKaHYMBAThCSI MPEKPALIEHUEM ITPOU3BOCTBA MO YTOJIOBHOMY JEIY.

bonee Toro, nmopou cuTyauuu no NpEKpPAICHU0 YTOJOBHBIX €] JOXOIAT
10 abcypaubiX. Tak, Npu SIBHOM MPOCIEKUBAHUM HEPEAOUIUTUPYIOMIMX OCHO-
BaHMI MPEKPAILICHHS YIOJIOBHOIO Jiela PYKOBOJACTBOM COOTBETCTBYIOILETO Op-
rata oT JIMla, MPOU3BOJIAIIEIO CIeICTBHE (JO03HAHUE), TpeOyeTcs: HaIpaBJIeHHE
JAHHOT'O YTOJIOBHOTO JI€Nia B CYJ, I'/IE OHO 3aKOHOMEPHO Tpekpaiaercs. OaqHum
M3 HETaTHUBHBIX MOMEHTOB, BJIMSIOIIMX HAa BO3MOKHOCTh MCIIOJIb30BaHUS JaH-
HOU (popMBI paspelieHus] YroJOBHOIO Jielia, SIBISETCS] BEIOMCTBEHHBIN MOKa3a-
TE€Jb OLICHKU JEATEIbHOCTH: MOJOKHUTEIBHO OLICHUBAETCS KOJUYECTBO YI'OJIOB-
HBIX JI€J1, HAlIPABJIEHHBIX B CyJl C OOBUHUTEIBHBIM 3aKJIIOUECHUEM.

Onpoc COTpYAHUKOB OPraHOB NPEIBAPUTEIBLHOTO paccieOoBaHUS MOJ-
TBepKaaeT Haue cyxaenne. Ha Bonpoc: «Hanpasnsnu imm Bel B cBoe# npakTu-
K€ YTOJOBHOE€ €0 MPOKYpOpYy AJIs YTBEPKIEHUS OOBUHUTEIBHOTO 3aKIOYe-
HUs (IOCTAHOBJICHMS], aKTa) U JAJbHEHIIEro HapaBieHUs] B Cy] MPU HAJIUYHUU
HMMEIOIINXCSI OCHOBAHMM JIJIs1 IPEKPAILIEHUs YTOJIOBHOrO niena?» — B 60% cimyya-
€B ObLI MOJyYeH yTBEpAUTENbHBIN oTBeT. [Ipu atom 75% wu3 uucna nuu, noso-
KUTEJIBHO OTBETUBIIMX HA NPHUBEACHHBIM BOMPOC, CBS3AIM TpPeOOBAHHE O
HaIIPaBJICHUH YTOJIOBHOTO JIea B CY/[l C MO3ULMEN PYKOBOJICTBA, IIPECIIEAYIOIIE-
ro 1LEdb BBINOJHUTH IUIAH MO KOJMYECTBY YTOJOBHBIX €], HAIPaBJICHHBIX B
cyn. U numb 20% pecnoHIeHTOB OTBETWIIM, YTO MPUYMHON ObLIa CIIOpHAS CH-
Tyalus Py NPUHATHN OKOHYATEJIBHOTO PELIEHUS 1O yrojJoBHOMY aeiny. [lomy-
4aeTcsl, YTO 3aKOHOJATEINb IPEyCMOTPEN BO3MOKHOCTh Pa3pelIeHus] yTOJIOBHO-
IIPaBOBOT0 KOH(IMKTA ITyTE€M MPEKpPAIIEHHUs YTrOJOBHOIO Jejla Mo HepeaOusu-
TUPYIOIIMM OCHOBAHMSM, OJIHAKO pEajuu JEATEIbHOCTH MPaBONPUMEHUTEIEH
OTIMYHBI OT OTOTO .

B ycnoBusax pocrta npodeccuoHainzma, y>KECTOUEHUS! MPECTyITHOCTH HE
CJIelyeT UCKIII0YaTh U JTOCTOMHCTBA «KOMIIPOMMCCA» C MPECTYNHOCThIO, KOI/1a
JIOIYCKAeTCsl CO3/1aHue ONaronpusATHBIX MOCIEACTBUN Uil JIULA, COTPYIHHUYA-
IOLLET0 C MPaBOOXPAHUTEIBHBIMU OpraHamMu. B oOMeH Ha MO3UTHUBHBIE MOCT-
KpUMMHAJIbHBIE JEUCTBUS, B PE3YyJIbTaTE KOTOPBIX YIAETCS MPEIOTBPATUTH CO-

! Kysnenos E.W. IpekpamieHue yrojaoBHOro jena kKak ¢opMa ero paspeuieHus // Ak-
TyanbHbIe TIpoOiembl nipaBa Poccun u ctpan CHI' : marepuansl MexayHap. HayYHO-TIPAKT.
koH}. Yenabunck, 2007. Y. III. C. 235.
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BEpIICHHUE OTJECIbHBIX BUOB MPECTYIUICHUH, YCTPAHUTh JTMO0 MUHUMU3UPOBATD
UX BpPEJIHbIE TIOCIEICTBUSA, JTUII0 MOXKET OBITb OCBOOOXKJIEHO OT YTOJIOBHOM OT-
BETCTBEHHOCTH'. OHMM M3 BO3MOKHBIX BAPUAHTOB PEANU3ALUM TAKOH «CIEl-
K SIBIISIETCS. HHCTUTYT MPEKPAIIECHUSI YTOJIOBHOTO JI€7a, YIOJIOBHOTO Ipece-
JOBaHUS MO HEPEeaOWIUTHPYIOIIUM OCHOBaHUSAM. VIMEHHO OH mMo3BOJIsSIET 0O-
POTBCS CO CIIOXKHON KPUMHHAIBHON OOCTaHOBKOM, TaK KaK «CTUMYJHPYET Ipe-
KpalleHue MPEeCTyNHbIX IEWCTBHI, NMpenoTBpalleHue euie 0osiee TSKKUX I10-
CJIEJICTBUIA, CIIOCOOCTBYET OBICTPOMY ¥ TIOJTHOMY PACKPBITHIO PECTYILIEHUIN .

Vka3aHHas cuTyauus W NPHUBEACHHBIA aHAIN3 B LIEJIOM JEMOHCTPUPYIOT
BAXKHYIO POJIb MHCTUTYTA NPEKPAIlEHUs YTOJIOBHOIO JIea, TaK KaK U Ha CTaJAuU
MPEeIBAPUTEILHOTO PacciieIOBaHUs MPUHUMAIOTCS aKThl, pelIatolIue CyTbh Jie-
na®. JlanHas ¢opma paspelleHus YroJOBHOIO Jela HeoOXOquMa, CaMOCTOs-
TeJbHA U BOCTpeOOBAaHA MPAKTUKOU MPU OTCYTCTBUU B JIETHUM MPU3HAKOB Ipe-
CTYIUICHUS WJIM HaJUYUH TMPEAYCMOTPEHHBIX 3aKOHOM OCHOBAaHUW JII OCBO-
00XEHUS HEBUHOBHOTO OT YT'OJIOBHOM OTBETCTBEHHOCTU. B CBsI3M ¢ 3TUM cUH-
TaeM HEBO3MOXHBIM HMCKJIIOYaTh OJWH U3 BapUAHTOB Pa3peIICHUs] YTOJIOBHOTO
7ena B JI0CYJeOHOM TNPOM3BOJCTBE KaK COCTaBHOW 3JIEMEHT IIeNid IMpeaBapu-
TEJIBHOI'O PacCiIeAOBaHMs, KOMM SIBIISIETCS MPEKpaAIEHUe YroJIoBHOIO Aena. bo-
Jiee TOro, MpeKpalleHre YroJoBHOIO JieJa — BO3MOXHBIM BapuaHT €ro paspere-
HUS, TaK KaK OpraHbl paccieloBaHUs, MpeKpamias €10, Ju00 yOexIarTcs B
OTCYTCTBUU COOBITHS NPECTYIUIEHUS, TMOO MPU3HAIOT HECOCTOSATENBHON MOCTA-
HOBKY BOIIpoca 00 yrojIOBHOM OTBETCTBEHHOCTH JIMIIA, AHHYJIUPYS NpPeIbsBICH-
HOE UMU e 0OBHHEHHE",

Kpome Toro, roBopst 0 1enu NpeBapUTEILHOTO paccieIOBaHus, 3aKIII0-
Yarouleiicss JUUIb B MOATOTOBKE «JI0KA3aTeNbCTB JIA Cy/a», Mbl TEM CaMbIM
OMOCPEZ0BAHHO TOBOPUM O MAaCCUBHOM pOJM CcyJa B Xoje cyaeOHoro pazoupa-
TenbcTBa. U 3/1€Ch HEBOJIBHO MPUXOJUM K MHEHHIO, COTJIACHO KOTOPOMY CyJ HE
BIIpaBE 3aHUMATh AKTUBHYIO HCCIIEIOBATEIBCKYIO MO3UIMIO B X0OJ€ CyAeOHOro
cienctBusi. OHAKO HY)KHO COTJIAIIATBCS C TEM, YTO <JIJIS 3alTUTHI yOIUIHOTO
MHTEpeca, Kak U Ui o0ecreueHus: peajibHbIX BO3MOXHOCTEH CTOPOH B YACTHOM
criope, TpeOyeTcss aKTUBHOCTh Cyla — OecmpHucTpacTHas, OObEKTHUBHas, Oe€3-
ycioBHas» . B HacTosIIee BpeMs HMEIOIIASACS B YTOJIOBHOM CYIOIPOU3BOICTBE
CIIMIIKOM IIMPOKAsi TPAKTOBKA MPHUHIIMIIA COCTA3aTEIBHOCTH MPeodpas3yeT ero B

' Anuxnepos X., 3eiinanos M., Kyp6anosa K. J[ommycTuM J11 KOMIOPOMHCC B 6OpBOE ¢
npectynHocThio? // YronoBHoe mpaBo. 2001. Ne 3. C. 90.

2 Yypunes A. OcBOOOKIEHHE OT YTOJOBHOM OTBETCTBEHHOCTH B CBSA3M C JCATEIBHBIM
packasiaueM // YronoBHoe mpaBo. 1998. Ne 2. C. 13.

3 Baxra A.C. ToiHOTa NpeBapUTENLHOrO M CYIeOHOTO CIEACTBHS : y4eOHOE MOco-
oume. Omck, 1997. C. 25.

* Yorun H.B., ®arkymmun @.H. Vkas. cou. C. 34; Bombinckas O. B. IIpekpanienue
YTOJIOBHOTO JI€JIa ¥ YroJIOBHOTO npecienoBanus. M., 2007. C. 290-291.

> Jlynees B.B. Ykas3. cou. C. 95.

48



«TUIEpTPOGUPOBAHHYIO COCTA3ATENBHOCTEY . «TONBKO YacTHOE IPaBO, PeEry-
JIUPYIONIEE OTHOIIEHHE MEXIY MHAMBUAAMH, — 3TO "IPaBO CONMEPHUUECTBA».
[Toaromy cyn oOecrieunBaeTcs HE TOJIBKO JOKa3aTEIbCTBAMU OPTaHOB pacclie-
JOBaHUSA, HO M CaM JOJDKEH OCYUIECTBJIATh COOTBETCTBYIOIIME MEPONPHUSATHUS
JUTSL OTIIPABJICHUS TPABOCY/IMA. A TOJHASI TACCUBHOCTh U HEHTPAIBHOCTH Cy/1a B
COCTSI3aTEIBHOM IPOLECCE OTPAHUYMUBAET €r0 MPOLECCYAIbHYI0 CAMOCTOSITENb-
HOCTb, JIUIIAET €r0 BO3MOYKHOCTH CBOOOAHO C(HOPMHUPOBATH CBOE BHYTPEHHEE
ybexaenue’.

bonee mnpuemnemoi, MO HamleMy MHEHUIO, SBISETCS  MO3UIUS
A.Bb. UnukaHoBa, KOTOPBIM MOJIATAE€T, YTO MPEABAPUTEIHLHOE PACCIEIOBAHUE
«MMEET CBOEH 1IEeNbI0 yCTAaHOBJIEHUE (aKTUUECKUX OOCTOATENbCTB JESIHHUS, SB-
JSIOUINXCS TTOBOJIOM JIJISl pACCMOTPEHUS UX CY/JO0M, HX MPEIBapUTEIbHYIO KBa-
mudukanuion”. ClieayeT OTMETUTh JOCTOMHCTBO JAHHON TOUKH 3PEHMS, 3aKIIIO-
qarouieecss B TOM, UYTO NpeBapuTeIbHas KBATHU(PUKALMS MPOU3OUIEANIETO CO-
ObITHS Ha3BaHa IEJIbI0 MPEIBAPUTEIHHOTO paCCIEAOBAHUS. Y CTaHOBJICHUE K
(hakTHUeCKUX OOCTOSITENIbCTB HEOOXOIUMO pacCMaTPHUBATh B KAYECTBE MyTH €€
peanmm3anuu. B ToO ke BpeMsi B CyXKICHUU MPUBEICHHOTO aBTOPAa OTCYTCTBYET
yKa3aHUE Ha CaMOCTOSTEIbHBIM BapUaHT pa3perieHusi YrOJIOBHOTO Jejia — €ro
IpEeKpalleHHeE.

[Ipencrasnsiercs, 4To, paccyxaas O LEJIH NPEeABAPUTEIBLHOTIO pacciaeo-
BaHUs, CIEAyeT FOBOPUTH O MPEABAPUTEIBHON MPABOBOW OLIEHKE OOCTOSTENb-
cTB. 100 ycraHaBnuBaemble (pakTUUYECKHUE JAaHHBIE CO3[AIOT YCIOBHS Kak IS
I0CyAeOHOro, Tak U AJid cyaeOHoro peuieHus. JlanHas mpaBoBasi OLIEHKA OCHO-
BBIBACTCSI Ha BBIBOJIaX, K KOTOPHIM MPHUXOAWT JIMIIO, BEAyIIEee paccieIoBaHUE
YTOJOBHOTO Jiena. Bo3aMOXHBIMY BapuaHTaMU MpHU 3TOM OyIyT 10O HampasJie-
HUE MaTepHaOB YrOJOBHOrO Jiejla C MOJATOTOBIEHHBIMHU J0Ka3aTeIhCTBAMU B
cyn, 100 IpeKpalleHue pa3oupaTesibcTBa Mo yroJloBHOMY JCIy.

Hamm paccyxneHusi moATBEpKI1aeT aHKETUPOBAHUE COTPYIHUKOB Opra-
HOB TIPEJIBAPUTEIHLHOTO paccieaoBanus. Tak, Ha Bompoc: «B uem 3akimrodaercs
1eIb MPEABAPUTEIILHOTO paccieoBaHusi?» — B 55% OTBETOB yTBEPKIaOCh,
YTO OHA COCTOMUT B IPABOBON OLEHKE 0OCTOATENbCTB; 25% — B yCTaHOBJIEHUU
UCTUHBI, OOCTOSITENILCTB, MOJICKAIIUX JOKa3biBaHUIO; 5% — B Oopb0e ¢ Tmpe-
CTYNHOCTBIO; 15% pecrnoHAeHTOB 3aTpyAHWINCH OTBETUTh. Kak BuauM, O0b-

! Azapos B.A. ®yHKIHOHATBHOE COIEP)KAHHNE U THIOJIOTHS COBPEMEHHOTO YrOJIOBHO-
ro npouecca Poccuu // Ilarbaecsar et kadeape yromosaoro npouecca YpIl'TOA (CHON): ma-
TepHalibl MEXAyHap. Hay4yHO-TIpakT. KoHP. ExarepunOypr, 2005. Y .1. C. 17.

2 Mummn I'.K. Ykas. cou. C. 99.

3 Kanpuunkuii B.B. CocTs3aTensH0e HOCTPOEHHE YTOIOBHOTO CYIONPOM3BOCTBA HE
JOJKHO TPENSITCTBOBATH CBOOOJHOMY (OPMHUPOBAHUIO BHYTpPEHHEro yOexaeHus cyna //
BectHuk Tomckoro rocymapctBeHHoro yHuepcutera. Cepusi «9xoHoMuka. FOpuanueckue
Hayku». 2003. Ne 4. C. 75-77.

* Uyukanos A. Bb. [IpuHIMI COCTA3aTENLHOCTH B POCCHIICKOM YTOJIOBHOM CYIOIPOH3-
BozactBe // U3BecTus By30B. «lIpaBoBenenue». 2001. Ne 5. C. 127.
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IIMHCTBO MPABONPUMEHHUTENIEH pa3eissioT MHEHUE O MTPaBOBOM OIIEHKE 00CTOsI-
TEJIbCTB KaK LEIU MPEIBAPUTENBHOTO pacciieIoBaHusA. B TO ke BpeMsi HE CTOUT
UTHOPUPOBATH U TOYKY 3PEHUS BTOPOM IO NPOLIEHTHOW BEJIMYMHE TPYMIIBI
MPAKTUYECKUX COTPYIHUKOB.

Panee HamMu oTMEYanoch, 4TO OTHOIIEHHWE K BOMPOCY 00 MCTHUHE B POC-
CUHCKOM YTOJIOBHOM TIpoliecce 0c000€. ITO MPOSBISETCS U B MOCBAIICHHBIX €
Hay4YHBIX UCCJIEIOBAHUAX, IEPEUYCHb KOTOPBIX MOCTOSHHO MOMOJIHSIETCS, U B He-
MPEKPAIIAIOIINXCS TUCKYCCUIX yueHbIX. OTHUM U3 MPOJOTKEHUNA JAaHHOTO BO-
poca, pa3MbIIUICHUH TT0 HEMY CTaj0 MHEHHUE psi/la aBTOPOB, CUUTAIOIINX, YTO
JUISL JTIOCTYDKEHMSI YKa3aHHOM 1eNM «IOCWIbHYIO JICNTY» CJEAyeT BHOCHUTH
YYaCTHMKaM Ipoliecca, U B NEPBYIO OUepeab OpraHaM, OCYIIECTBISIONIMM pac-
cienoBaHue no yrojgosHomy neny. Hampumep, C.A. PoccoB, aHanmusupys npo-
LECCyalIbHbIE HOPMBI, IPUXOAUT K BBIBOJY, UTO LIEJIbIO MPEABAPUTEIBHOTO pac-
CJIEJI0BAHUS ABIISETCS YCTAHOBIEHUE MATEPUAILHOM MCTUHBI .

JlelcTBUTEIBHO, MOKHO OOHAPYKUTh COOTBETCTBYIOIINE JOKA3aTEIbCTBA
B noATBepxaeHue 3Toi no3unuu. Hampuwmep, ct. 20 YIIK PCOCP ycranaBnu-
Bajia HEOOXOIMMOCTh BCECTOPOHHETO, TIOJTHOTO M OOBEKTUBHOT'O MCCIICIOBAHMUS
00CTOSITENIBCTB JI€NIa, YTO PAacCMATPUBAIIOCH OOJBIIMHCTBOM YYEHBIX KakK 3a-
KPEIUICHHOE B ITpaBe 000CHOBAHKWE HEOOXOAMMOCTH yCTaHOBJIEHUS UCTUHBI. Kak
n3BecTHO, B YIIK P® orcyrcTByer aHamornynas Hopma. OHAKO U B MOCIEIHEM
MMEIOTCA CTaThU, aHAJIM3 KOTOPBIX MOJTBEPKJAET, YTO MOJHOCTHIO JTaHHBIM
MIPUHLNIN U3 3aKO0HA He uckKitodeH. Tak, B 4. 4 cr. 7 YIIK P® 3akpemnneno, 4yto
OINpeJeNeHHs] CyJa, OCTAaHOBJIEHUSI CY/bH, MPOKYpOpa, CIEAOBATENS JOJIKHBI
OBITh 3aKOHHBIMHU, 000CHOBAaHHBIMU ¥ MOTUBHpPOBaHHBIMU. CTaThs 73 YIIK PO,
yCTaHaBJIMBasi 00CTOATENbCTBA, MOJIeKAIIUE JOKA3bIBAHUIO, HE TOJIBKO HE HUC-
KJIIOYAET, HO ¥ MPSIMO T0JIpa3yMEBAET BCECTOPOHHEE, MOJIHOE, OO BEKTUBHOE HC-
cieloBaHue, U00 Cpelld TaKOBBIX MMEIOTCS OOCTOSTENbCTBA KaK IMOJTBEpX Ia-
IOIlIME COOBITHE MPECTYIJICHUSI, BAHOBHOCTb JIMIIA B €0 COBEPILICHUHU, XapaKTep
U pa3Mep Bpeaa, MPUUUHEHHOTO MPECTYIUIEHUEM, OTATYalolhue HaKa3aHue, TaKk
U UCKJIIOYAOIINE MPECTYMHOCTh U HAKAa3yeMOCTh AESHHUS, CMATYAIOIINE OTBET-
CTBEHHOCTb, U Ap. YacTp 4 cT. 152 VIIK P® rnacut, 4to npenBapuTesbHOE pac-
CJIEZIOBAaHUE MOXKET MPOU3BOJUTHCS MO MECTY HAXO0XJICHUS OOBUHSEMOTO WIH
OOJIBIIMHCTBA CBUAETENEH B IENsAX 00€CIeYeHUsI €ro MOJHOTh U 0ObEKTUBHO-
ctu. B 4. 2 ct. 154 VIIK PO ycranaBnmuBaercs, 4TO BBIACIEHUE YTOJIOBHOIO JE-
Ja B OTAEJIbHOE MPOU3BOJICTBO AJI 3aBEPLICHUS MPEABAPUTEILHOIO Paccieio-
BaHUS JIOMYCKAETCS, €CJIM 3TO HE OTPA3UTCSI HA BCECTOPOHHOCTH U OOBEKTUBHO-
CTH MPEIBAPUTEIBHOTO paccaeOBaHUS U Pa3pEIICHUs YTOJOBHOTO Aea. Takum
o0pa3oM, Jake OTCYTCTBUE B 3aKOHE €IMHOW HOPMBI O BCECTOPOHHOCTH, TOJHO-
T€ U O0OBEKTUBHOCTU HMCCIIEIOBAHUSI OOCTOSITENILCTB JieJia HE MCKIIIOYaeT Halu-

! Poccos C.A. AKTyasbHbIe BONPOCH TEOPUM U MPAKTUKU CJIEACTBEHHON PabOTHI B
csete HoBoro YIIK P® : aBroped. nuc. ... kana. ropua. Hayk. Upkyrck, 2003. C. 20.
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qre ee MPU3HAKOB B JAPYTUX CTaThsIX. B CBSA3M ¢ 3TUM BBICKA3bIBAJIUCh MHEHUS O
«PaCTBOPEHUK» JTAHHOTO TPUHIMIIA B COAEepKaHuu apyrux HopM YIIK PD!,

be3ycioBHO, HEOOXOAMMOCTh YCTAHOBJIEHHUS WCTUHBI, BCECTOPOHHOCTD,
MOJIHOTa U OOBEKTUBHOCTh MCCIIETOBAaHUS JOJIKHBI IPUCYTCTBOBATh B YIOJIOB-
HO-TIPOLIECCYANIbHOM J1€ATEIbHOCTH, MPUYEM HE TOJIBKO MPHU MPEABAPUTEIHHOM
paccieioOBaHWY, HO U B LIEJIOM NP OTIPaBJICHUU MpaBocyans. OqHaKo MBI HE
COIJIACHBI C TIO3MLIMEN O TOM, YTO LIEJIBIO MpoLiecca SIBISIETCS YCTaHOBJIEHUE HC-
TUHBI, U APTyMEHTHI OTHOCUTEIHHO 3TOTO MBI IPUBOIWIH BbIlIe. B nenom Hamm
paccyXAeHUs MOTYT OBbITh IPUMEHHUMBI 110 aHAJIOTUU U JIJIsl IOJITBEPKACHUS TO-
ro, YTO YCTAaHOBJIEHUE UCTUHBI HE SBJSETCS LEIbI0 MPEIBAPUTEIHLHOTO pacclie-
70BaHUA. B HacTOSAIIMIT MOMEHT JIUIIIb OTMETUM, YTO B CIIy4ae BBIITOJIHEHUS Ta-
KOTO BHJA JESATEIBHOCTH, TJ€ Pe3yJbTaT AODKEH ObITh MaTepuajeH, OLIYTHM,
OHa HE MPEeKpallaeTcs Mocie TOro, Kak ObUIM YCTAaHOBJICHBI OMpe/esieHHbIE 00-
crosiTenscTBa. [1g 9TOro HE0OXOAMMO MPOJOJIKHUTH COOTBETCTBYIOIIEE IEIO,
KOHEYHO, YK€ IOCJIe MOJyuYeHHs] COOTBETCTBYIOIINX CBeAeHUH. B monHoi mepe
3TO OTHOCHUTCS K MPEIBAPUTEILHOMY paccienoBaHuio. «B xone paccienoBaHus
HCCIIEYIOTCS BCE OOCTOSTENBCTBA COBEPILIEHHOTO MPECTYIJICHUs, KaueCTBO U
[OJTHOTA JAHHOW JAEATEIbHOCTU CIyXaT MpeonoCulLIKamMu U HeoOXo0UMblMu
yenosusimu OObEKTHBHOTO CyAeOHOTO PacCMOTPEHHsI YTOJIOBHOTO jenay’. Ilo-
TOMY CJIelyeT KOHCTaTHPOBATh, YTO YCTAHOBIIEHHWE WMCTUHBI, a TaK)KE BCECTO-
pOHHEe, MOJHOE U 0O0BEKTUBHOE MCCIIEIOBAaHUE — 3TO HE LN, a TpeOOBaHUS U
YCIIOBUSI, IPEABIBIIEMBIC K JEATEIBHOCTH, @ KacaTellbHO TEMbI HAIIETO MCCIIe-
JOBaHUS — KOHKPETHO K MPEABAPUTEIHLHOMY PACCIIeIOBAaHUIO.

Ecnu cpaBHUTH Lienb MpeABapUTEIBHOIO PACCIEOBAHUS C LENbI0 yro-
JIOBHOTO mporiecca®, To 06HapyKUBaeTCs OIIM30CTh JaHHbIX Kareropuii. OmaHako
C Y4ETOM TOr0, YTO IPEBAPUTEIILHOE PACCIIEJOBAHUE SIBIISETCSI COCTABHOM Ya-
CTBIO YTOJIOBHO-TIPOLIECCYAIIBHOM AEATENbHOCTH B LIEJIOM, HEMOCPEICTBEHHAs
eNb T0CyAeOHOr0 MPOU3BOJICTBA MPEACTABIAET OO0 JOrMUEcKoe MPOI0IIKe-
Hue obmel nenu mpouecca. MMeromuiicss ke XapakTep NpeaBapUTEIbHOCTH

! Tapmaes [O. BcecTOpOHHOCTB U TI0OJIHOTA paccienoBanus // 3akoHHocTs. 2002, Ne 9.
C. 9; Komapora H.A., Cunoposa H.A. O cucreme MpUHIMIIOB YTOJIOBHOTO Tporiecca // Ma-
Tepuansl MexIyHapoaHOH HayYHO-NPaKTHYECKOW KOH(EPEHLNH, MOCBAIICHHON MPUHATHIO
HOBOI0 YTOJIOBHO-TIpolieccyalibHOro Koaekca Poccuiickont @enepauun. M., 2002. C. 46;
AxmanymuiiH A. BceCTOpOHHOCTD, IOJTHOTa U OOBEKTUBHOCTD MPEABAPUTEIHLHOTO paccliieo-
BaHMS KaK MPHUHITMI YroJIoBHOTO mporiecca // 3akoHHOCTh. 2005. Ne 8. C. 43-44; boxber B.I1.
Bomnpocs! Teopun nokazatensctB B Tpynax C. ['omyHckoro // 3akonHocts. 2006. Ne 3. C. 50;
3unatysuH 3. 3. CoBpeMEHHbIE TEHICHIIMN PA3BUTHS POCCHICKON yTOJIOBHO-IIPOIIECCYalb-
HOM monuTHKy // COBEpILIEHCTBOBAaHUE HOPM M MHCTHUTYTOB YTOJIOBHO-TIPOIIECCYAIBHOTO KO-
nekca Poccuiickoit deneparnuu : MaTepHaabl MEXKBY3. Hay4IHO-TIpakT. kKoH). Omck, 2006.
C. 63.

2 lepumes O.B. Vkas. cou. C. 29.

3 Panee MBI yKa3bIBaJlH, 4TO 1Ieb YTOJOBHOTO CYI0IPOM3BOACTBA 3aKIII0UAETCS B TOM,
9TOOBI NIPH HAJIMYMH YTOJIOBHO-IIPABOBBIX OCHOBAHUH OBUIM CO3JIaHBI YCIIOBUS JUIS peaj3a-
[[MU YTOJIOBHOW OTBETCTBEHHOCTH JTMOO OCBOOOXKACHUHM HEBUHOBHOTO OT TAKOBOM.
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BBIBOJIOB 110 OTHOLIEHHUIO K JAJBHEHIIUM CTaIUsAM HE BIIMACT CYIICCTBEHHBIM
o0Opa3oM Ha OOIIYI0 HalpaBICHHOCTh JAHHOW nesTenbHOCTH. IloaTomy coxpep-
JKaTeJIbHBIC COBIIAJCHUS HE TOJIBKO HE IIPOTUBOPEUYAT HAIIUM paCCYKICHUAM,
HO MOATBEPXKAAOT UX.

IIpuBeneHHBIE ITOJIOKEHHST CBUACTENBCTBYIOT, YTO LEJb IPEIBAPUTEIIb-
HOT'O pacCieIOBaHMs 3aKJII0YAETCs B MPEABAPUTEIIBHON MPABOBOM OLIEHKE JAes-
HHS, 00JIAAIOIIETO IPU3HAKAMH TIPECTYIUIEHHs . BO3MOKHBIME Iy TSAMU €€ pe-
aJlM3aluy SBJISIETCS HAMPaBJICHUE YTOJOBHOTO JieNia B CyJ MO0 ero mpekparie-
Hue. HemocpencTBEHHBIM K€ COAEpKaHUEM NESITENbHOCTH, HAIIPABICHHOW Ha
OCYUIECTBJICHUE OTMEUEHHOMW 1I€JIH, SIBJSETCS YCTAaHOBJIEHUE OOCTOSITENIbCTB CO-
BEPILICHHOI'0 MPECTYIUICHUS C IOCIECAYIOUIUM MPUHATUEM IIPOLIECCYaATIbHOIO
pewrenus. 1Ipu sToM npenBapurenbHas npaBoBas OLCHKA PUMEHSETCS HE B y3-
KOM IIOHUMAaHWMM — KaK OTJEJIbHAs COCTAaBHAs CTOPOHA IPOLECCYyalbHON Ies-
TEIbHOCTH, @ KaK COBOKYIIHOCTb JEWCTBHUH, BKJIIOYAIOIIUX COOp, MPOBEPKY,
OLICHKY U peajn3aluio J0Ka3aTeIbCTB.

Hcexonst U3 yKa3aHHOrO, Mbl NPUXOAUMM K BBIBOJIY, YTO TEOPETHUKO-
MIPABOBBIMU IMPEANOCHIIKaMU (POPMHUPOBAHUS 3a/1a4 MIPEIBAPUTEILHOTO pacciie-
JNOBAaHUS SBJIIOTCA Ha3HAUYECHUE U 1€Ib YTOJIOBHOIO IIpoLecca, Leib IIpeaBapu-
TEJIBHOTO PacClIeIOBaHHUS.

Ha3naueHue yrojoBHOIO CyJONPOU3BOJICTBA MPEACTABISAET cO00M hopmy
BBIPOKEHHSI OOILIECTBEHHBIX MOTPEOHOCTEH, 3aKIIOYAOIINUXCS B 00ECIEYEHHH
COOJIIOJIEHUS. M 3allUTHI MpaB, CBOOOA M 3aKOHHBIX MHTEPECOB JIUI, OpraHu3a-
LM{, TOTEPIEBIINX OT MPECTYIJIEHUH, a TaKkKe OOLIECTBA U TOCYAAapCTBA; JIUII,
MO/IBEPraeMbIX OrPaHUYEHHUIO IMPaB U CBOOOJ, YrOJOBHOMY IpECIEI0BAHMIO,
OOBHHEHMIO M OCY’KJIEHUIO; UHBIX JIUL, MIPUHUMAIOIINUX YYaCTHE B YTOJOBHOM
CyZIOIIPOU3BOJICTBE.

Ilenbp yrojoBHOIO Ipolecca 3aKiIH4YaeTcs B TOM, YTOObI NPU HAJIWYUU
YTOJIOBHO-IIPABOBBIX OCHOBAHWM OBLIM CO3/1aHbl YCIOBUS AJIS Peau3alluu yro-
JIOBHOM OTBETCTBEHHOCTH JHOO OCBOOOXK/ICHNS HEBUHOBHOTO OT TaKOBOM.

Ilenpro mpeaBapUTENILHOIO PACCIENOBaHUA SIBISAETCS IPEABAPUTEIIbHAS
IpaBOBas OIIEHKA JIeIHHUs, 001aIal0Eero NpU3HaKaMH MPECTYIIICHUS.

O003HauYEeHHBIE 3JIEMEHTHI, C YYETOM PaHEE BBIABICHHBIX IMPU3HAKOB Ka-
TETOPUH «3a/laday, AT BO3MOXKHOCTH C(OPMYIHUPOBATH COOTBETCTBYIOIIYIO
neUHUIHUIO.

' Cnemyer yToUHUTH, 4TO TEpMHUH «JISHHE» B JAaHHOM KOHTEKCTE MCHOJb3YeTCs IS
0003HaYeHMsT BCEX JJIEMEHTOB COCTaBa MPECTYIUICHUs, TPECTYIUIEHUs B  LEJIOM
(cm.: KomMenTapuii k¥ YronmoBHOMY Kojaekcy Poccwiickoit @enmeparuu / moj oOmI. pen.
I0.U. CkyparoBa u B.M. Jlebenesa. M., 2000. C. 17). ['oBopsi 0 mpoBepke aestHus, oOnajga-
IOLLETO NMPU3HAKaMU MPECTYIUIEHUS, Mbl TIOJPa3yMEBAEM, UTO B I0JI€ 3PEHUSI IIPEIBAPUTEIIb-
HOTO pacciieloBaHMs JIOJDKHBI MONafaTh TOJBKO T€ COOBITHS, B KOTOPBIX YCMAaTpPHUBAIOTCS
MIPU3HAKU MIPECTYIUICHUS, OCTAJIbHOE HEOOXOAMMO MIPOBEPATH B paMKax Apyrux Gopm mpaso-
BBIX OTHOILLIEHUH.
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3amaun mpeaBapUTENbHOTO pacciieIOBaHUs MPEACTABISIIOT cOO0M BbIpa-
KEHHBIE B 3aKOHE WJIM BBITEKAIOIIME M3 HET0 OOBEKTUBHO CYIIECTBYIOIIUE
(GbopMBI TIPABOBOTO JOJDKEHCTBOBAHMUS, peEaTU3yeMbIe CIIEIOBATEIEM ITIyTEM
MPUHSATHS TPOLECCYAJbHBIX PEIICHUM WU BBIIOJHEHUS NPOLECCYAIbHBIX JIEU-
CTBUM, HAIIPABJIICHHBIC HA JOCTHXCHHE LIEJU NPEABAPUTEIILHOIO pacciieloBa-
HUSL.

§ 3. UcTopuko-npaBoBOoM aHA/IU3 GOPMHPOBAHUA COBPEMEHHBIX
3aJ4a4 NpejBapuUTeJIbHOr0 paccjieJ0BaHUs

OOpaienre K HICTOPUIECKUM KOPHSIM HE €CTh CaMOIIelb, a JIUIIb CIIOCO0
Oonee yriyOneHHOTO MMo3HaHWs. [103TOMY IS TIOJTHOTHI MCCIEAOBAHUS TaKOU
KaTErOpHMHU, KaK «3aa4dm» MPEIBAPUTEILHOIO PACCIENOBAHMA', HEOOXOIUMO
0o0paTUThCs K ImpoiieccaM, UMEBIIUM MECTO B HCTOPUU OTEUECTBEHHOI'O YTOJIOB-
HOT'O CYJIONpOu3BOIcTBA. MIcTOpHUYECKHil SKCKYpC MO3BOJIUT MPOCIEIUTh B3au-
MOCBSI3b MHTEPECYIOIIMX HAC TOJIOKEHUM U BBISIBUTH OOIIME TeHAEHIUU (Hop-
MUPOBAHHUS 3a/1au IMPEIBAPUTEIIBHOIO PACCIEAOBaHUsS B YIOJOBHOM MpOLECCE
Poccun.

VYuuTeIBasi, 4TO Mbl HE 3aHUMAEMCSI OTAEIbHBIM UCTOPUKO-IIPABOBBIM HC-
CJI€ZIOBAaHUEM, OIPAHUYMMCS JIOCTATOYHO IIMPOKOW MNEPHOIU3ALMEH HCTOPUH
MPEABAPUTEILHOIO PACCIIEIOBAHUS, CBSI3aHHON C KapJAWMHAIbHBIMU W3MEHEHHUS-
MU YTOJIOBHO-TIPOIIECCYATbHOTO 3aKOHOJATENhCTBA: OT CyJeOHOU pedopMbl
BTOpOU MoJoBUHBI XIX B. 10 1917 r.; OT CTaHOBIEHUSI COBETCKOTO YTOJIOBHOTO
npoiiecca 10 cyaecoHoi pedopmbl koHIIa XX — Hadana XXI BB.; OT NMpUHATHS
VIIK P® mo Hacrtosmiee BpeMs. 3a1aun MpeaBapUTEIIbHOTO pacciieioBaHus Oy-
YT OMPEACNAThCS MyTeM aHallh3a MPaBOBOM 0a3bl, MHEHUM YUYEHBIX, BHICKA3aH-
HbIX TPUMEHHUTEIIBHO K COOTBETCTBYIOIIMM JTalaM pa3BUTUS YTOJOBHO-
MPOIIECCYaTbHOTO 3aKOHOATEIhCTBRA.

[Ipennoceuikoil co37aHus OPraHOB MPEABAPUTEILHOIO PaCCIeOBaAHUS
ABJISUIACH NIEATENIbHOCTh nonuuuu 10 1860 r. B ykazaHHbBIN mepHo MOCTENEH-
HO€ pa3BUTHE JOCYACOHOM CTaauM Mpolecca MOBJIECKIO pa3rpaHUYECHHUE Cle-
CTBUsI Ha BUJBI: NpeaBaputenbHoe U popmanbHoe (cT. 34 u 139 3akoHOB yro-
JIOBHOTO CyAONpPOn3BOACTBa). U ecnu mepBoe ObLIO HAMPaBIEHO HA YCTaHOBIIE-
HUE COOBITHA MPECTYIUICHHS, TO BTOPOE — Ha BBIACHEHHE BUHOBHOCTH OTpeE/ie-
JIEHHOTO JIMLA B YK€ YCTAHOBJIEHHOM IIPECTYILIEHUH?,

! TepMHH «peBapUTENBHOE PACCIEAOBAHME» CTaJl MPUMEHSTHCS JUIIb B COBETCKOE
BpEMS, IOITOMY €T0 YIOTpeOsieHrne 0 HACTYIUICHHUS YKa3aHHOTO Mepuo/ia HeCeT OMpeesieH-
HYIO JIOJIF0 YCIIOBHOCTHU, B TO K€ BPEMs €ro MCIOJIH30BAHUE MO3BOJSET HAM M30eXKaTh Hesic-
HOCTEMN.

2 Tlonsuckuit H.H. Jloka3aTenbcTBa B MHOCTPAHHOM YTOJIOBHOM mporecce. M., 1946,
C. 36.
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YrosIoBHOMY MpOIECCy TOTO BPEMEHM, B TOM YHUCJIE M JIOCYyACOHOM ero
4acTH, OBLIM MPHUCYIIM HEJOCTATKHM WHKBH3UIIMOHHOTO THma. Bo rmaBy yria
CTaBWJIUChb MHTEPECHI MOJIUIIEHCKOrO ChICKA, MOMMKAa BHHOBHOI'O, YTO IOPOM
MIPUBOJIAJIO K BECbMa IE€YaJIbHBIM pe3yJbTaTaM. B cBsI3U ¢ 3TUM BeCbMa yMECT-
HO npuBecTd MHeHUE A.D. KoHu, xapakTepus3yromero cieacTBue, Npou3BOau-
Moe nonunuein: «be30TueTHbI MPOU3BOIL, TETKOMBICIEHHOE JTUIIEHUE CBOOO/IbI,
HaIpacHOE MPOU3BOACTBO OOBICKOB, OTCYTCTBHE SICHOTO CO3HAHUS O JCHCTBU-
TEJIBHOM COCTAaBE IMPECTYIUIEHUS,, HEYMEIOCTh M HEPEAKO KEIAHHUE ''TIOKOp-
MUTBCS", "BBICITYKUTHCA" WU "OTAMYUTHCA" ObUIM XapaKTepHBIMU ITPU3HAKAMHU
MIPOU3BOJICTBA TaKUX CJIEJACTBUM, MPUUYEM BBHUJY TOT0, YTO COOCTBEHHOE MpH-
3HaHUE OOBUHSIEMOTO CUMTAJIOCh 3aKOHOM 3a 'Jydlliee J10Ka3aTelbCTBO BCETO
cBeTa", OBIBAJIM CITydau JTOOBIBAHUS €0 MCTA3aHUSIMU U TIPUEMaMH 3aMaCcKUpPO-
BAHHOM IIBITKA» |

3aKOHOMEPHBIM MTOIOM YKa3aHHOTO COCTOSIHUSI IIPEABAPUTEIHLHOIO pac-
CJIeIOBaHUS SIBUJIOCH €ro Toclienyroilee pegopMupoBaHue. 3a4aTKu pa3rpaHu-
YeHHS 3a/1a4 MEXIy JO3HAHUEM U CIIEJICTBUEM YK€ MOXHO OBLJIO TPOCIECAHUTH
10 pedopm XIX B., 0THaKO OHM HE OBUTH pPeaM30BaHbI B MTOJTHON Mepe. [lanHas
ujes Morja NoJiydYuTh U3Hb B CBSI3M C HAMETUBIIUMUCS W3MEHEHHSIMU B pOC-
CUICKOM TOCYJIapCTBE, O YEM BBICKA3bIBAJIMCh U COOTBETCTBYIOIIHUE CYXKICHUS.
Tak, B OOBACHUTENBHOMN 3anucke K npoekTy llonoxkenus 006 oTaereHuu cie-
ctBeHHOM yactu oT mojuuuu 1859 r. H.M. CrosinoBckuii yTBepxnan: «Dop-
MaJIbHOE CJICJICTBUE €CTh TOJIbKO MPUBEACHUE B 3aKOHHBIE (DOPMBI TOTO, UTO OT-
KpPBITO IIPEABAPUTEIBHBIM PO3BICKOM; NIEPBOE BCET/Aa HA3HAYAETCA IS CyJla, a
nocjieaHee, COOCTBEHHO, JOJKHO CIYXKHUTh JIJIs pa3pelieHusi BOIpoca O TOM,
JIOJKHO JIM OBITH Ha3HAYEHO (POPMATBHOE CIIEACTBUE) .,

Wnes, 3ayiokeHHas B OCHOBY pedOpMUpOBaHMS, Mpeanoaraina, 4To Ie-
JBI0 JIO3HAHUS OYJIEeT SBIATHCS NEpBOHAYaIbHAs MPOBEpPKA U cOOp HEOOXOH-
MBIX MaTE€pPUAJIOB O COBEPIICHHOM IPECTYIUICHUHU JJIsl PEABAPUTEIILHOTO CIE-
ctBus. CiiemoBaTenb Ke J0DKeH ObUT M3 MaTepUAIOB, MPECTABICHHBIX MY T10-
TuIMen, codparh U OIICHUTH JI0Ka3aTeNIbCTBA, B TOM YHCIIE JI0KA3aTEIhCTBA BU-
HOBHOCTH YKa3aHHBIX TOJIMIIUEH JUIl, 0OecreunBas AeSITeIbHOCTh CyAa MO OT-
MpaBJICHUIO MpaBocyaus. Jlocyme6HOoe MpOW3BOICTBO OBLUIO TOMEICHO HA JIBE
YacTHU: JIO3HAHUE U MpeABaApUTEIbHOE CIEACTBHE. B BeAeHUU MOJULMKU OBLIO
OCTaBJICHO JO3HAHWE, MPEABAPUTEIHLHOE CIIEICTBHE OBLIO MepeaHO CyIeOHBIM
ciaenoBaresiM. TpeboBaHue 10 OOHAPYKEHHUIO JIMIa, BAHOBHOTO B COBEPIIICHUH
MPECTYIUICHUS, CTABSAIIEECS NEPe]l CIEACTBUEM, PACLICHUBAETCS PSAJIOM aBTOPOB

' Konu A.@. Otupl u fetH cynebHOi peopMbl (K MATHASCATUIETHIO CY1eOHBIX YCTa-
BOB). M., 1914. C. 323.

2 Iur. mo: Bacunbes O.JI. CTaHOBIIGHHE U PA3BUTHE OTEUECTBEHHOH KOHIIEMIMH
MIPEABAPUTEIIBHOTO CIEACTBUSA : JUC. ... KaH/. Iopul. Hayk. M., 1998. C. 38.
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KaK OTCYTCTBUE TJIABHOT'O YCIIOBUS COXPAaHEHUS OOBEKTUBHOCTH ClI€/IOBATENS,
KOTOPBIN HE JT0JKEH ObLI 3aHUMAThCS BBISBJIEHHEM U MOUMKOM IpecTyIHUKa .

H3meHeHust yrojJoBHO-MIPOIIECCYaTbHOTO 3aKOHOIATEIhCTBA, CBSI3aHHBIE C
IPUHATHEM YCTaBa yroJIOBHOrO cypomnpoussoictBa 1864 1.2 (manee — YVCO),
KOCHYJICh W BOIIPOCOB pacciieioBaHus. Temnepb MOJUIEeHCcKoe JO3HAHUE UMEIIO
MECTO B CIIy4asiX, KOT/a: CyAeOHOro CemaoBarelis, IPOKypopa WM TOBapHIIa
npokypopa Het Ha Mecte (cT. 252 YVC); npusHaku NPECTYIUICHUS WU MPO-
CTYTIKa COMHUTEBHBI I O TIPOUCIIECTBUH, UMEIOIIEM TaKHE TPU3HAKH, TTOJTH-
M CTAHOBUTCS U3BECTHO IO CIIyXy (HApOJHON MOJIBE) WU W3 WCTOYHHKA, HE
BHOJIHE JocTOBepHOrO (cT. 253 YVYC).

[{enpro mo3HAHUS SBISIACH TIEPBOHAUYATIBHAS ITPOBEPKA OOHAPYKEHHOTO
COOBITHS, TIOMAIAIAIOINIECTO MO/ MPU3HAKK TMpeCcTyruieHus. [IpudeM pasnmuyHbie
BapUaHThI OCYIIIECTBIICHUS IO3HAHUS HE BJIUSIIM HA €ro 1ieJb, OHA ObllIa €IUHO.
OTnuure clIeACTBEHHBIX CUTYAlMi BIIMSIIO HAa BBIOOpP 3a/1ay JJIA JOCTHXKEHUS
1eJH, crioco0a ee peain3aluu.

B mepBom ciydae HanmuumMe MPU3HAKOB MPECTYIUICHHS ObUIO SIBHBIM, HO
MIPOU3BOCTBO CJIEJICTBUSI OBLJIO HEBO3MOXKHO IO MIPUYUHE OTCYTCTBHUSA CJICIOBA-
tens. Jlnms ocymiecTBieHus A03HaHUS TpeOyemble CBEACHHS COOMPAINUCH TIO-
CPEIICTBOM PO3BICKOB, «CIIOBECHBIMH PACCIPOCAMU» M HETJIACHBIM HAOIOACHU-
eM (cT. 254 YVYC). Cneayer KOHCTaTUPOBATh, YTO JI03HAHUE, TPOBEJECHHOE TO-
JUITMEN B OTCYTCTBHE CIICIOBATEINSI, HE BCET/Ia yCTAaHABIMBAJIO ITO03PEBAEMOTO,
B TOM YHCJIe U cBeleHnH o HeM. OJHAKO 3TO HE MPUBOAWIO B JaTbHEUIIEM K
HEBO3MOKHOCTHU MPOU3BOJICTBA CIEJCTBUS CYJI€OHBIM CJI€OBaTEIEM, BHE 3aBU-
CUMOCTH OT TOTO, YTO «HET B BUIY» I0JIO3PEBAEMOT0 B COBEPIICHUH MPECTYII-
nenus (ct. 276 YYC).

Bo BTOpOM BapuaHTe MpOM3BOACTBA JIO3HAHUS OT MOJMIMH B TMEPBYIO
ouepeb TPeOOBAIOCh YCTAHOBUTH: JNEHCTBUTEIBHO JIM MPOUCIIECTBUE CIIy4H-
JIOCh ¥ TOYHO JIM B HEM 3aKJIIOYAIOTCS MPU3HAKU MPECTYIUICHUS WU MPOCTYIIKA
(ct. 253 YVYC). Hanpumep, B COMHUTEIBbHBIX CIIy4asiX, KOrjJa HE UMEJIOCh J0-
CTaTOYHBIX OCHOBAHHU JIJI1 BO3MOXXHOCTH TpeOOBaTh Hayayia CJIEACTBHS, MPO-
Kypopy WM TOBAapHINy MPOKypopa HE0OXOAMMO OBLIO cOOpaTh CBEICHHUS IO-
CPEACTBOM HErJIacHOro mnojuueickoro paspeabiBanus (cT. 312 YVYC). Takum
o0pa3oM, Korja OTCYTCTBOBAJIM SIBHBIC MPU3HAKU MPECTYIUICHUS WA TaKOBBIC
MMEJTUCh, HO ObUTH TOJYYeHbl U3 UCTOYHUKOB HE BIIOJHE JIOCTOBEPHBIX, MOJH-
MM He00X0AMMO OBLIIO0 IIPOBECTH IIepBOHAYATILHYIO MTPOBEPKY. I1o pe3ynpTaram
TaKOW MPOBEPKHU U B CIIy4ac YCTAHOBJICHUS OCHOBAHUM ISl IPOU3BOJICTBA CIICI-
CTBUsI COOpaHHbBIE MAaTepUAIIbI TIEPEAaBaAIIUCh CJIEIOBATEIIIO.

! Bacunbes O.J1. Llenu u 3amauu mpeaBapuTeNbHOro ciaeactsus u ero gpopm. C. 32;
Yamnsirnna B.H. CtaHoBieHMEe M TEHIECHLMHM PA3BUTHUS OPraHOB IMPEABAPUTEIBHOTO CIE-
ctBus cuctreMbl MB/l Poccun (pyHKIMOHATEHO-CTPYKTYPHBIN TIOXO) © JWC. ... KaHI. FOPH/I.
Hayk. M., 2004. C. 52.

2 YcTaB yronoBHOTO CyA0Npou3BojcTBa // Poccuiickoe 3akoHonaTensetBo X-XX Be-
koB: B9 T. M., 1991. T. 8. C. 120-251.
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Bo3MoKHBIMU BapuaHTaMy OKOHYAHUS MPEABAPUTEIBHOIO CIIECTBUS TO-
ro BPEMEHHU SIBJISUIMCH HAMpaBJICHUE YTOJOBHOTO Jelia B CyJ AJII €r0 paccMoT-
peHus MO0 mpekpanieHus. B mepBoM ciyuae cieoBaTeNb HaNpaBisiil MaTepu-
ajbl YTOJOBHOIO JIeNia CYyAbE JI1 OTIPABICHUS MPABOCY/IUSI U TEM CaMbIM IIpe-
JaBajg BUHOBHOTO Cy/ay — OKOHYATeIbHOE perieHue 00 OTBETCTBEHHOCTH JIMIIA,
OOBUHSAEMOTO B COBEPIICHUM MPECTYIUICHUS, IPUHUMAJIOCh Ccylibeil. OqHako B
CyJ HANpaBJUIOCh YTOJIOBHOE JIETIO U JJISl PEKPAILCHUSI TPOU3BOACTBA: CT. 277
YVYC ycranaBnuBaia, 94TO MPOU3BOICTBO CIICICTBUS MOXKET OBITH MPEKPAIIEHO
TOJBKO CYJIOM.

VYka3zaHHO€ CBUJIETEIICTBYET, YTO CJEACTBUE OCYILIECTBIISUIO MPABOBYIO
OIICHKY ITPOM3O0MIEAIIET0 COOBITHS, a HAIIPaBJIECHHUE YTOJOBHOIO Jieja B Cy]l JJIs
€ro pacCMOTPEHUS JUOO0 MPEKPAIICHUS SBISIIUCh BO3MOKHBIMU BapUaHTAMU €€
peanmuzanuu. HeoOXoauMO OTMETUThH, YTO JaHHas IMpaBOBas OIEHKA HOCHJIA
IpeIBapUTEIbHBIN XapaKTep MO OTHOIICHHUIO K MPUHSATHUIO OKOHYATEIbHOTO, CY-
nebHoro pemienus. B Hanbonblieit Mepe 31ech TpUMEHUMBI (POPMYIIBI MpeTHa-
3HAUYEHUS CIEICTBUS: «I0 Cyaa» U «is cyaa». Cyl oueHUBan mpeaBapUuTeib-
HBbIE BBIBOJIBI CYZICOHOTO CIIe[0OBaTeNsi HE TOJIBKO IMPHU OTIPABICHUU TPABOCY-
TS, HO U B CJIy4asiX peUIeHus: BOIIpoca O MpEeKpaIieHu yroioBHoro aemna. O0o-
3HAQYEHHOM 11eJIbI0 MPEONPEACISUINCH U COOTBETCTBYIOIIHNE 3a/1a4u CIEACTBUSI.

Hopmer YVYC, onpenensironyue 3agadyd NpPeIBAPUTEILHOTO CIEACTBUS, C
HEKOTOPOH JOJIEH YCIOBHOCTH MOXXHO KJIAacCH(DHUIIMPOBATH CIEAYIOMUM 00Opa-
30M:

— CBOEBPEMEHHOE, TOJIHOE, OOBEKTHBHOE HCCieoBaHue (CT. 264-266,
269-270, 477);

— obecrieyeHne BO3MEIIEHUS Bpela, MPUUYUHEHHOTO MPECTYIUICHUEM
(cT. 268);

— yJIMYEHHE JINIIA, COBEPIIMBIIETO NMpecTyrieHue (cr. 265, 276, 403);

— IIpeceueHre YKJIOHEHUS OOBUHSEMOTO OT CienCTBUsS U cyna (cT. 284,
415, 421)'.

3HAYUTENbHbIE U3MEHEHHUS YTOJIOBHOTO CYJIONPOM3BOJCTBA MPOU3OLLUIH
nocyie coobiTuil OKTAOPs 1917 1. Yike 24 nosiOpst 1917 1. 6b11 uznan Jlexpet
Cosera Hapomusix Komuccapos PCOCP «O cyne»?, CIOMAaBIIUM MTPEKHIOK
cynebnyto cucremy. CreyeT KOHCTaTUPOBATh, UTO HOBAsl, COBETCKAsl BJIACTh 3a
CTOJIb KOPOTKOE BpPEMsi HE MOIJIa B KOpPHE MU3MEHUTh CUCTEMY pacCieOBaHUs,
CJIOKUBIIYIOCA 3a MPEIbIAYIIUE TO/bl, MO3TOMY YTOJOBHBIA MPOIIECC HMEIN
cMelranuyo ¢opmy. Ypa3aHeHHbIE CyJIeOHBbIC ClieoBaTeld ObLIM 3aMEHCHBI
CYIbsIMU, CJICACTBEHHHIMHU KOMHUCCHUSAMH TPU COBETAX WM PEBOJIOIMOHHBIX

! dopmynupoBanue 3a1au IpeBaPUTENLHOTO CIEACTBUS KOHKPETHOTO HCTOPUUYECKO-
o MepUo/ia MOKET UMETh MECTO TIPH COOTBETCTBYIOIIEM HUCTOPUKO-IIPABOBOM HCCIICTIOBAHUH,
B JIaHHOM CJIy4ae MbI JIMIIb BBICTPAWBAEM OCHOBHYIO HJICIO, TOCTATOYHYIO IS aHAJIN3a TCH-
JCHIHI Pa3BUTHS.

2 0 cyne : Jdexper CHK PCOCP ot 24 nos6ps 1917 r. // Cobpanue y3aKoHeHMit
PC®OCP. 1917. Ne 4. Cr. 50.

56



TpuOyHanax, cieloBaTeIsIMU, HaXOASIIUMKCS B BeJeHUU cyloB. B nemom me-
pUOJ CTAHOBJIEHHSI COBETCKOI'O YTOJIOBHOI'O IPOILIECCA MOYKHO OXapaKTEpHU30-
BaTh KaK MOMUCK MyTEH €ro Co3JaHusi: B HEM COAEPKAINCh KaK HOBBIE HJIEH, TaK
u Oosiee paHHHE, B TOM YHCIE UJEU aBTOPOB pedOpMbI BTOPOIl TOJOBUHBI
XIX B.

Cutyauuss U3MEHWIACh C NPUHATHEM Y TOJOBHO-IIPOLECCYAIBHOTO KO-
JIeKCca, YTBEpXAeHHOTO noctaHoBiieHueM 3 ceccuu BIIWK ot 25 mas 1922 r.
(manee — YIIK 1922 r.). B npoaoikeHue pa3BUTHS YTOJIOBHO-IIPOLIECCYATBHOM
MBICIM JOPEBOJIIOIMOHHOTO MEpUoJa MpEeABAPUTEIBLHOE paccieOoBaHUE MO/I-
pa3meNNIoch Ha JO3HAHME M IPEIBAPUTEIBLHOE cleacTBHE . B m103Hanuu naHHO-
ro Mepuojia TakKe BBIACISUIUCH JBE camocTosTenbHbie opMmbl. [lepBas, kak u
npexze, MpeAllecTBOBala HEMOCPEICTBEHHOMY MPOU3BOJICTBY MpPEABAPUTENb-
HOTO CIJIEJICTBUSA, OJIHAKO BTOpasi — CyJIeOHOMY PacCMOTPEHHUIO Jiena.

Opranbl J03HAHUS BIOpPaBEe OBbLIM CaMOCTOSITENIBHO HA4aTh MPOU3BOJICTBO
J03HAHUS, IPUHUMAs MEPHI K TOMY, YTOOBI /10 Havaja MpeABapUTEIbHOTO ClIeI-
CTBUS UJIU 70 pa30opa Jieja Mo CyIiecTBY, €Clii MPEeABAPUTEILHOE CIICICTBHUE HE
MPOU3BOAMIIOCH, OBUTM COXPAHEHBI CJIENbl MPECTYIUICHUS M ObUla yCTpaHEHa
BO3MOXHOCTh Mogo3peBaemMoro ckpbitbes (cT. 103 VIIK 1922 r.). B s3tom ciy-
qae CyTh JIO3HAHUS 3aKII04Yaiach B TOM, 4TO, Oyaydu HanOoJee mpuOIMKEHHBIM
K (haKTy COBEPUIMBILETOCS MPECTYIJICHUS, OHO MOTJIO ONIEPATUBHO pPEarupoBaTh
Ha HEro, YTO MO3BOJISUIO COXPAHUTH CII€/Ibl MPECTYIUICHUS, a TaKXKE YCTaHABIIU-
BaTh JIUI0, COBEPIIUBIIECE MPECTYIUICHUE, YTO CO3/1aBaJI0 YCIOBHS JJIsl BO3MOXK-
HOCTH OCYIIIECTBJICHUS MPEIBAPUTEIILHOTO CJICICTBUS.

Ecnau no3naHue mpeaniecTBOBagIO0 HEMOCPEACTBEHHO CYY, TO €ro IEbIo
SABJISIOCH oOecrieueHue cyeoHoro pazouparenbcra. CienyeT KOHCTaTUPOBATh,
YTO C 3TOTO BPEMEHHU BCe OOJIbIIIE CTAIM CTUPATHCS TPAHUIIBI MEXKIY I03HAHUEM
U ciencrBueM. Hauanoch 3apokIeHHE CaMOCTOSITEIbHOM NPaBOBOM OLIEHKH
IIPOU3OIIEIIIETO COOBITHS, OCYIIECTBISIEMON T03HaHueM. [aHHas oleHka ocy-
IIECTBIISUIACH 0€3 ydacTus CICACTBUS M 3aKII0YANIACh B YIPOIICHHOW MPOIIEIy-
pe MPUBIICYEHUS JIUIl K OTBETCTBEHHOCTH T10 JieJlaM C MEHEee 3HAYMTEIbHON 00-
IIECTBEHHON OMAacHOCThIO. BbIHECEHHE HMTOrOBOrO JIOKYMEHTa C YyKa3aHUEM
MPECTYIUIEHUS, BMEHSIEMOIO0 B BUHY OOBHHSIEMOMY, OOCTOSITEILCTB €r0 COBEp-
IICHUS, JIMYHBIX JaHHBIX OOBHHSEMOIO, CBEJACHUW O MOTEPIEBIIEM OpraHaMu
JIO3HAHMS HE OCYIIECTBISIIOCH. B 3TOM cilyyae TaHHBIMU MMOJTHOMOYUSIMU HaJle-
asicst mpokypop (ct. 228 VIIK 1922 r.). 3amaun 103HaHUS CBOAUINCH K OBICT-
poOMy pearupoBaHui0 Ha UHGOPMAIMIO, COACPKAIIYIO TPU3HAKU TTPECTYTUICHHUS,
COXPAHEHUIO CJICIOB MPECTYIVICHUS, YCTAHOBJICHUIO JIUIA, COBEPIUBIIETO Mpe-
CTYIUICHHUE, TMIepeadye MaTepHuasoB Jiejia MPOKypopy Jisl TaJIbHEHIIEro Harpas-
JIEHUA B CY/I.

106 Yronosro-nponeccyansaoM koaekce PCOCP : nmocranosnenue 3 ceccun BIIUK
ot 25 mas 1922 r. // Cobpanue y3akonenuit PCOCP.1922. Ne 20-21. Cr. 230.
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[TonHoBecHOM (hopMoOii paccieioBaHUs MPOJOKAIO OCTABATHCS MPEIBa-
PUTEIBHOE CJIEACTBUE, LIEJIb KOTOPOrO0 BCE TAKXKE 3aKIKYajgach B MPABOBOM
olieHKe mnpecTymieHus. CylecTBOBaBIIME paHEE 3aJayd IPEABAPUTEIHLHOIrO
cinenctus Hanwi B YIIK 1922 r. HopMaTHBHOE 3aKpeIICHUE.

K yxke «TpaiuinoHHBIMY 3a7]a4aM, TAKUM Kak: OBICTPOE, MOTHOE, BCECTO-
ponnee caeacrteue (cr. 112, 113, 114, 119, 127, 211, 212 VIIK 1922 r.), ob6ec-
MeYEHUE BO3MEIIICHUS Bpe/la, MPUUMHEHHOT0 IpecTyiuieHueM (ct. 122, 123, 124
VIIK 1922 r.), n3o0iuyeHue JMIA, COBEPIIMBIIEIO mpecTymieHue (cT. 136
VIIK 1922 r.), npeceyeHue YKJIOHEHHS OOBHUHSIEMOTO OT CJIEICTBUS U Cyjaa
(ct. 146 VIIK 1922 1.), cranu no0aBisthcsi HOBbIE. Kpome Toro, ¢ mpuHsTHEM
VIIK 1922 r. Ha cinemoBaTess Oblia BO3JIOKEHA HEOOXOJIMMOCTh OCYIIECTBIIC-
HUSI KOMIUIEKCAa MEPONPUITUHN 1O MPUBJICYCHUIO JIUIA B KAUECTBE OOBUHSAEMOTO
Ha gocyneoHoM npousBojactse (ct. 131, 138 VIIK 1922 r.).

B ykazaHHbBIA Tepuoj MPOJOJIKAJICA MOUCK COOTHOLIEHUS HO3HAHHS U
cinenctus. Penmakuus YronoBHoO-mpolieccyainbHoro koaekca PCDCP, ytBep-
KaeaHoro mocranosienneM BIIUK or 15 despans 1923 r.! (manee — YIIK
1923 r.), nepexnanpiBanga 00513aHHOCTh 1O OOHAPYKEHHUIO JIUI[A, COBEPIIUBIIIETO
MpecTyIuieHue, ¢ Jo3HaHus Ha cieacteue. Tak, cr. 108 YIIK 1922 r. ycranas-
JMBaja, 94To B CIydasx, KOrja JO3HAHWEM JOOBITHI JaHHBIC, U300auuaruue Ko-
20-1ub0 8 cogepuieHUU npecmynienuss, 0 KOTOPOMY 00s3aTelbHO IpeaBapu-
TEJIbHOE CJIEJICTBUE, OpraHbl JIO3HAHUS IMEpe/laBaii BeCh Marepuan JO3HAHUS
cnenosaremo. B cratee 1062 YIIK 1923 r. cnoBa «M300/1M4a0Omye KOro-moo B
COBEPIICHUHU MPECTYIUICHUS» ObUIM UCKIIOYEHBI, YTO MO YMOJYAHUIO MOAPa3y-
MEBaJIO BO3MOXHOCTh OKOHYAaHUs JIO3HAHUS J0 OOHAPYKEHUS MOJ03PEBAEMOr0
auna. YKazaHHbIE U3MEHEHHSI CIIOCOOCTBOBAIM MPOJOIKEHHUIO Mpoliecca JIUK-
BUJIAIIMU CYIIECTBEHHBIX OTIMYMA MEXIY TO3HAHUEM M CIEJICTBHEM Kak (op-
MaMU pacclieJOBaHusl, OJIHAKO OHU HE ObLIM €IMHCTBEHHBIMU (PAKTOPAMH.

Tak, YIIK 1923 r. pacmumpui BO3MOXHOCTH JO3HAHUS MO MPOBEIACHUIO
CIeICTBEHHBIX AeicTauit: cr. 1022 YIIK 1923 r. no3Bossiia IpoBOIUTE IIPU J0-
3HaHUM He ompoc, a pgomnpoc. Ilocranosnennem BIIMK u CHK PCOCP
20 okTsa6ps 1929 r. 6sun BHeceHbI n3MeHeHus B YIIK 1923 ., B coOTBeTCTBUH
C KOTOPBIMHU MOJHOMOYMS JIO3HAHUSL U CJIEACTBUS MPAKTUUYECKU ObLIU ypaBHE-
Hbl. Oprasbl 103HaHUS IPUOOPEIH BO3MOXKHOCTh CAMOCTOSTENIHHO MPEKPAIATh
YTOJIOBHBIC JIeJIa, a TAKXKE IPUHUMATH Ha ce0s pacclieOBaHUE eI, OTHOCSIIIHNX-
s K MOJCIENCTBEHHOCTH CIIE€N0BATeNel IPOKYpaTyphl>. DTO IPAKTHYECKH JIUK-
BUIMPOBAJIO OTJIMYUUSI MEXKAY IO3HAHUEM U CIICJICTBUEM.

ITo yetkomy Bbicka3zbiBanuto M.C. CtporoBuua: «M3MeHeHHs B BOIpocax
COOTHOILICHUSI IOZHAHUS U MPEJIBAPUTEIILHOTO CIICICTBUSI XapaKTEPHbI TEM, YTO

106 yrBepxaennn YronosHo-mponeccyanbHoro kogaekca PCOCP : mocranoBneHne
BIHUK ot 15 dpespanst 1923 1. // Cobpanue yzakonennit PCOCP. 1923. Ne 7. Cr. 106.

2 06 u3sMeHeHHAX YToJOBHO-TIpoLeccyanbHoro kopekca PCOCP : moctaHoBieHHE
BIMK u CHK PC®CP ot 20 okts6ps 1929 r. // Cobpanue y3zaxonenuii PCOCP. 1929.
Ne 78. Cr. 756.
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J03HaHUE 00sIeKanoch B (hOPMbI IIPEIBAPUTEIBLHOTO CIEACTBHUSA, 0OCTaBISIOCH
TaK)Ke MpollecCyalIbHBIMHU FapaHTUIMU, KaKue ObLIM YCTAHOBJIEHBI ISl MIpEBa-
PUTEIBHOIO CIIEJICTBUS, TAK YTO HE MPEIBAPUTEIHHOE CIEICTBUE HU3BOJIUIOCH
10 YPOBHS I03HAHUS. .. a JJO3HAHUE MOJIHUMAJIOCh 10 YPOBHS IPEABAPUTEIBHO-
IO CIIECTBHS CO BCEMHU €0 3aKOHHBIMU (hopMamMu» .

3agaun JO3HAHUS U clieICTBUS cOmbkanuch. [lepBoe cranoBmioch Oolee
CaMOCTOSITETILHOM MPOLIeAYPOil, ITOCIE KOTOPOH B psJie CIydaeB MpPeIBAPUTEIb-
HOT'O CIIEJICTBUS HE TPOBOAMIOCH. DTO 3aKOHOMEPHO MPUBOJIUIIO K OpraHU3aluu
JI03HAHUS B BUJC aBTOHOMHOW (DOPMBI MpEIBAPUTEIHLHOTO pacCleOBaHUs, T1e-
JBI0 JCSATEILHOCTH KOTOPOM SIBJISIIIACH CAMOCTOSITENIbHASI MPaBOBasi OLIEHKA 00-
CTOSITEILCTB MPECTYILICHUS.

Cpenu 3a1a4 mpeBapUTEIbHOTO paccie0BaHus MPEUMYIIIECTBEHHOE T0-
JIO’)KEHUE CTaM 3aHUMAaTh OBICTPOE PACKPBITHE MPECTYIUICHUS, U300JIMYeHUE
BUHOBHBIX. BHOCHBIIIMECS B 3aKOHOJATENHCTBO M3MEHEHHMS SIBISIIOTCS TOMY
noatrBepxkaeHueM. Tak, 1 nekabps 1934 r. nocranosienuem [{UK CCCP B yro-
JIOBHO-TIPOIIECCYaTbHbIE KOJEKCHI COIO3HBIX PECIyONUK ObIIIM BHECEHBI M3MEHE-
HUSI, KacarolIuecs pacclieJOBaHUsI U PACCMOTPEHUS JIeNl O TEPPOPUCTUUECKUX
OpraHu3alUSIX U TEPPOPUCTUUECKUX aKTaxX MPOTUB pabOoTHHUKOB COBETCKOM BiIa-
ctu’. B COOTBETCTBUY ¢ JAaHHBIM IOCTAHOBJIEHHEM YTOJOBHO-IIPOLIECCYATLHBIE
KOJIEKCHI COIO3HBIX PECIyOJIMK TOMOJHSIIMCh OJHOMMEHHOM TJIaBOM, KOTOpas
npeaycMaTpuBalia, 4yTo CJEACTBUE MO ATUM JejlaM 3aKaHYMBAaJIOCh B CPOK HE
6osiee 10 nHEl, OOBUHUTEIBLHOE 3aKIIOUCHUE BPYyYaJIOCh OOBUHSIEMBIM 3a OJIHU
CYTKH JI0 pacCMOTpPEHHSs Jena B Cyje, Jiejla CIylauch 0e3 y4acTusi CTOPOH,
KaccallMOHHOE 00KaJIOBaHME MPUTOBOpA, KaK W Mojavya XOJaTalCTB O MOMMIIO-
BaHWU, HE JOMYCKAJIUCh, IPUTOBOP K BBHICIICH Mepe HaKazaHWsl MPUBOJWICS B
UCIIOJIHEHUE HEMEJUICHHO MO BbIHECEHUHU mpuroBopa. CXOXuW TOPAIOK ObLI
yctanoBjeH nocradHoBieHueM [IUK CCCP ot 14 centsi6pst 1937 r. mo paccMoT-
PEHHUIO JIe]l O KOHTPPEBOJIIOLMOHHOM BPEIUTENLCTBE M auBepcusax’. Bee BHH-
MaHHE€ aKIEHTUPOBAIOCh HA CKOPEHIIEM PaCKPBITHH MPECTYIICHUH, B OOJb-
IIMHCTBE CIIy4aeB B yIIepO WHBIM BaXHEHIIMM IeHHOCTSM. 3.3. 3UHATYJUINH,
OLICHUBAs «IIPUOPUTETHHIE)» HAMPABIEHUS YTOJOBHO-IIPOLIECCYAIBHOUN JIESITENb-
HOCTU TOTO BPEMEHH, 0OOCHOBAaHHO OTMEYAET, YTO OCHOBHOE BHUMAHHE CIE-
CTBEHHBIX OpPraHOB COCPEIOTOYMBAIOCH HA M300JIMUYEHWH OOBHUHSIEMBIX B CO-

! Crporosuu M.C. Yronosuslii mponecc. M., 1946. C. 267.

2 O BHeCEHMH M3MEHEHHMii B JICHCTBYIOIME YTOIOBHO-IIPOLECCYaTbHbIE KOIEKCHI CO-
103HbIX pecnyomuk : noctaHosneHue LIMK CCCP ot 1 nexabps 1934 r. / CoGpanue 3ak0HOB
CCCP. 1934. Ne 64. Crt. 459.

3 O BHeceHMH M3MEHEHHIl B JCHCTBYIOIINE YTOIOBHO-TIPOLIECCYabHbIE KOAEKCH CO-
103HBIX pecyOnuk : octanoBienne [IUK CCCP ot 14 centsiops 1937 r. // CobOpanne 3ako-
HOB CCCP. 1937. Ne 61. Cr. 266.
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BEPIICHUH MPECTYIUICHUH, a TO, 4TO ObUIO CBSI3aHO C OXPAHOMW IpaB U UHTEpe-
COB OT/IEJIbHOM JIMYHOCTH, UTHOPHPOBAIIOCH .

B xone manmpHelimero pegopMHUpOBaHUs YTrOJOBHOTO IMpollecca CUCTEMA
3a/lad TPEeABAPUTEIBLHOIO PaccieoBaHUs B LEJIOM MPOAOJIKajla OCTABaThCS
npexHeld. OJHaKo CTaJM BO3HUKATh MPEANOCBUIKM K HAJIEJICHUIO IpeABapu-
TEJIBHOTO pAacCIENOBaHUS W ApyruMmu 3amadamu. Tak, B 1935r. B.Y. ['pomos
MKCcall, YTO OpPraHbl PacclieIOBAHUSI HE MOTYT OTPaHUYUBATHCS TOJBKO Ipece-
JIOBaHUEM, M300JUYCHUEM MPECTYMHUKOB U MPUHATHEM MPOTUB HUX COOTBET-
cTByromuX Mep. OxpaHss rocy1apCcTBO OT MPECTYIUIEHUH, OpPraHbl pacciie1oBa-
HUS 00s13aHbI 3a00TUTHCS. U O MPOBEICHUHM MPOPMIAKTHYECKUX (Mperynpeau-
TEJIbHBIX) MEPOMNPUATUM, HAMIPABICHHBIX HA YCTpaHEHUE OJMDKANIIMX MPUYUH,
CIIOCOOCTBYIOIIUX WM OJAromnpUsITCTBYIOIIUX COBEPIICHUIO TE€X WU JPYTHUX
npectymieHuii’. Yxe B 1949 1. B COOTBETCTBMH ¢ IpHKa3oM I eHepaibHOro
npokypopa CCCP ot 28 utonsa 1949 r. Ne 131 B cieicTBEHHOM NpakTUKE MOJTY-
Yyuia pacipocTpaHeHue Takas (popMa pearupoBaHUsl HA BBISIBICHHbIE MPUYUHBI
U YCIIOBHSA, CITOCOOCTBOBABIIME COBEPIICHUIO MPECTYIUICHUS, KaK BHECCHHE B
COOTBETCTBYIOIINE YUPEKICHUSI, NPEANPUITUS U OPraHU3ALMNN TPEACTABICHUM
O NIPUHATUM MEP 110 YCTPAHEHUIO ITHX 00CTOATENLCTBS,

JanpHeliliee pa3BUTHE YTrOJOBHO-IIPOIECCYATbHOTO 3aKOHOJIaTENbCTBA,
3aTPOHYBILIEE PErIaMEHTAINIO 3a/a4 MPEIBAPUTEIIHLHOTO paccieoBaHus, CBS-
3aHO ¢ npuHsATHEM B 1958 1. OCHOB yronoBHOro cyaomnpousBoactsa Corosa
CCP u coro3HbIX pecrryonuk® (nanee — OCHOBBI), @ BIOCJIEACTBUU U HOBBIX yIO-
JIOBHO-TTPOIIECCYANIbHBIX KOJIEKCOB COIO3HBIX PECITyOIIHK.

OCHOBBI U TIPUHATHIH Ha uX 0a3ze YTOJIOBHO-TIPOIECCYabHBIN KOJEKC
PCOCP’ (manee — YIIK PCOCP) coxpaHuiy pasfieieHue MPeaBapUuTeILHOIO
paccieloBaHUs Ha JIO3HAHME U MpeaBapuTelbHOe cheAcTBue. Jlo3HaHue cyiie-
CTBOBAJIO JIBYX BHUJIOB: IO J€JIaM, M0 KOTOPBIM MPOU3BOACTBO MPEABAPUTETHHO-
ro CIIEJICTBUS 00SA3aTENBHO, U TIO JieJiaM, 110 KOTOPBIM IIPOU3BOJICTBO MPEIBAPH-
TEJILHOTO CJICJICTBUS HE 00513aTEIHHO.

VYcraHaBnuBaaochk, 4TO NPU HAJIMYMUA MPU3HAKOB MPECTYIUIEHUSA, IO KO-
TOPBIM TMPOU3BOJICTBO TMPEIABAPUTEITHLHOTO CJIEACTBUS 00s13aTeIbHO, OPTaH J0-
3HaHUs BO30Y’KJ1all yrOJIOBHOE JIEJIO U, PYKOBOJACTBYSCh MPaBUIaMU yTrOJIOBHO-

! 3unatymmun 3.3. CymHOCT M COLMATbHOE Ha3HAUYECHHE YrOJIOBHO-MPOIECCYaNbHBIX
¢byukmwmii. C. 43.

2 I'pomos B.Y. [IpeasapuTenbHOe paccieioBaHie B COBETCKOM YTOJOBHOM MPOIECCE.
M., 1935. C. 16.

3 C60pHUK AeHCTBYIOMMX MPUKA30B U MHCTPYKIuii ['enepanbHoro npokypopa CCCP.
M., 1958. C. 102.

* 06 yrtBepskaenun OCHOB yrojoBHOro cysnonpoussosctsa Corosa CCP 1 cOI03HBIX
pecnyonuk : 3akor CCCP ot 25 nexabps 1958 r. // Benomoctu BepxoBaoro Cosera CCCP.
1959. Ne 1. Cr. 15.

5> VronosHo-mporeccyanbHelii kogekc PCOCP : 3akom PCDOCP ot 29 okrsabps
1960 r. // Bemomoctu BepxoBunoro Coera PCDCP. 1960. Ne 40. Ct. 592.
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IPOLIECCYATbHOTO 3aKOHA, MPOU3BOAMI HEOTIIOKHBIEC CJIEJACTBEHHBIC NEHCTBUS
10 YCTaHOBJICHUIO U 3aKPETUICHUIO CIIEJIOB MPECTYIUICHHs: OCMOTP, OOBICK, BbI-
€MKY, OCBHJIETEIIbCTBOBAHUE, 3aJI€pKAaHUE U JONPOC MOJI03PEBAEMBIX, JTOMPOC
notepneBmux u ceugereneit (4. 1 cr. 119 VIIK PCOCP). B nanHom Bapuanre
JI03HAHUE JIOJKHO OBUIO 3aKaHYMBaThbcs HE mo3aHee 10 CyTok co qHS BO30YXk-
nenus yrosioHoro aena (4.1 cr. 121 YIIK PC®CP) ¢ cocraBiennem mnocta-
HOBJICHHUS O HampaBjeHuu Aena ciaegoBarenio (4. 1 ct. 124 YIIK PCOCP).

Opranbl 103HaHWS, OCTaBasCh Hanbosee MPUOMMKEHHBIMUA K (PakTy co-
BEPILIUBIIETOCA MPECTYIUICHUS, MOIJIM ONEPAaTUBHO pEarupoBaTh HA HEro, 4YTO
MO3BOJISIIO COXPAHUTh CJIE/Ibl MPECTYIUICHUS, a TAK)KE YCTaHABIUBATh JIUIIO, CO-
BEpIIUBIIEE NMpecTymieHne. UMeHHO Mo3TOMYy OJIMH U3 BUJIOB JO3HAHUS HOCHII
MOATOTOBUTEINIBHBIM XapakTep MO OTHOIIEHUIO K MOJHOBECHOU (opme paccie-
JOBaHUS — MPEABAPUTEIILHOMY CJIE/ICTBHIO.

B nanHom BapuaHTe [q03HAHHUE MPEAIIECTBOBANIO MPEIBAPUTEIHLHOMY
CJIEJICTBUIO U CO3/IaBaJIO YCJIOBUS JJII BO3MOXKHOCTU €ro ocyuiecTBieHus. [lo-
ATOMY LENbIO I03HAHUA MO JieJlaM, 10 KOTOPBIM MPOU3BOJICTBO MpPEABAPUTEb-
HOTO CIIEJICTBUS OBLJIO 00S3aTENbHBIM, SBISJIOCH OOECIeueHHUE MPOU3BOJICTBA
MPEABAPUTEILHOIO CIIE/ICTBUSI.

B toM cnydae, korga mpou3BOJCTBO MPEABAPUTEIBLHOIO CIEACTBUSI HE
OBLTIO0 00s3aTeNLHBIM, OpTaH JO3HAHUS BO30YK/1al yTOJIOBHOE JIEJI0 U TPUHUMAI
BCE MPEAYCMOTPEHHbIE YTOJIOBHO-IIPOIECCYaTbHBIM 3aKOHOM MEpbl JJIsl yCTa-
HOBJICHUSI OOCTOSITEIILCTB, MOJICKAIMNX JOKA3BIBAHUIO MO YTOJIOBHOMY €Ty
(4. 1 cr. 120 YIIK PC®DCP). Opransl go3HaHUs MPOBOJIUIN MPEIBAPUTEIHHOE
paccieoBaHU€e B MOJHOM O0OBbEME U MPU ITOM PYKOBOJICTBOBAIMCH MPABUIIAMU,
YCTaHOBJICHHBIMHU JJIs1 TPOU3BOJICTBA MPEBAPUTEILHOTO CIEACTBUSI, 32 HEKOTO-
PBIMU U3BATUAMU, PpeaycMOTpeHHBIMU 4. 2 cT. 120 YIIK PCOCP. Marepuaisl,
coOpaHHBIE B X0/i€ JO3HAHUS, ABJISUIUCh OCHOBAHUEM JJI pACCMOTPEHUS Jiejia B
cyae (4.3 cr. 120 VIIK PCOCP). [JauHblii BUA pacclieIOBaHUS JOJDKEH ObLI
OBITH 3aKOHYEH HE MO3/JHEE OJJTHOTO MECsIla C MOMEHTa BO30YKICHHS YTOJIOBHO-
ro gena. OgHako CylIECTBOBaJla U BO3MOXHOCTh MpoaJieHHs cpoka (cT. 121
YIIK PCOCP). [lo3HaHHe 3aKaHYMBAJIOCh COCTABICHUEM OOBHHUTEIIBHOTO 3a-
KJIFOUEHUS UM TTOCTAHOBJICHUSI O MPEKPAIICHUH Jea.

CylIecTBEHHBIX OTJIMYMM MEXIy JO3HAHUEM IO JejiaM, MO KOTOPbIM
MIPOU3BOACTBO TPEABAPUTEIHLHOTO CIICJCTBUAS HE 0053aTeNbHO, W TMPEIBapH-
TEJbHBIM CJICJCTBUEM HE UMEJOCh. JTO OOCTOSITEILCTBO MO3BOJISIO YUYEHBIM
MMEHOBATh JIAHHBIA BUJ JO3HAHUSI «JIO3HAHUEM B IMOJTHOM 00BEME» HIIH «OCO-
0ol (hOpPMOI NIPEABAPUTENLHOTO CIEACTBUA» . [I03TOMY CllemyeT yTBEpKIaTh,
YTO Ha TaKHUE€ BUbI YTOJOBHO-NPOIECCYaTbHON AeATeIbHOCTH, KaK JO3HAHUE TI0
JieaM, MO0 KOTOPBIM MPOU3BOJACTBO MPEABAPUTEIBHOIO CIEICTBUS HE 00s3a-
TEJIbHO, U MPEABAPUTEIILHOE CJEICTBUE, BO3JIArajuCh WACHTHUYHbIC 3a1a4yu. B

! Peoxakos A.I1. TIpensaputensHoe paccienoBaHue : yuebHoe mocobue. Tyma, 1996.
C.24.
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HallEM HCCJIENOBAHUU MOHATHE «3aJaud MPEABAPUTEIBHOIO PaCCICAOBAHUS)
ynoTpedIisieTcs MMEHHO B TAKOM KOHTEKCTE, T. €. 3TO 3a/Jaud JJiA JAO3HAHUS U
CJIENICTBUSI KaK (POPM IpeIBapUTEIHLHOTO paccieOBaHusI.

Haubonee 3HaunTenpHOE pa3BUTHE MPEACTABICHUIN O 3aja4ax MpeaBapu-
TEJILHOIO paccienoBaHusi npousouuio B nepuon aeictBus OcHoB u YIIK
PC®CP. B nepByto ouepeapb 3T0 OOBICHICTCS HAJTUYHEM BIEPBbIE YCTAHOBJICH-
HBIX 3aKOHOM 33J1a4 YTOJIOBHOTO CyAONPOU3BOACTBA.

Tak, cr.2 OCHOB yCTaHaBjIMBaja, 4YTO YIOJOBHOE CYIONPOU3BOIACTBO
JIOJIKHO CITOCOOCTBOBATH YKPEIICHUIO COIMAMCTHYECKON 3aKOHHOCTH, TIPEIy-
MPEXKIACHUIO U HCKOPEHEHUIO MPECTYIICHUM, BOCIMUTAHUIO TPAXJaH B JyXe
HEMPEKJIOHHOTO UCIIOTHEHUS COBETCKUX 3aKOHOB U YBXKCHUS MPABUI COIUATH-
ctuyeckoro oomexutus. B 4. 1 ct. 2 YIIK PCOCP onpenensnock, 4To 3agava-
MU YTOJIOBHOTO CYJIONPOU3BOJACTBA SIBISIETCS OBICTPOE U TMOJHOE PACKPBITHE
pecTyIUICHUH, N300/IMUeHre BUHOBHBIX M 00€CleueHrue MPaBUIBHOTO MpHUMe-
HEHUS 3aKOHA, C TEM YTOOBI KaXK/Ibld COBEPUIMBLIUMN MPECTYIUICHUE ObLI MOJ-
BEPrHYT CIIPaBEIMBOMY HAKa3aHWIO U HU OJIMH HEBMHOBHBIA HE ObLI MpUBIIE-
YeH K YrOJIOBHOM OTBETCTBEHHOCTH U ocyxAeH. Kpome Toro, B 4. 2 TOM ke cTa-
TbU OTMEYAJIOCh, YTO YTOJOBHOE CYJOINPOU3BOJICTBO JTOJDKHO CIIOCOOCTBOBATH
YKPEIUICHUIO COLIMAIMCTUYECKONW 3aKOHHOCTH U MPaBOMOPSAKA, Mpeayrnpexe-
HUI0O W HWCKOPEHEHHUIO TMPECTYIUICHHWH, OXpaHe WHTEPECOB OOIIECTBA, MpPaB H
CBOOOJI Tpa)kJlaH, BOCIUTAHUIO TPAXJaH B JIyX€ HEYKJIOHHOTO COOJIOJCHUS
Koncturyuuun CCCP, Konctutyniuu PCOCP u COBETCKMX 3aKOHOB, YBa)KEHUS
MIPaBUJI COIUATTUCTUYECKOTO OOIIECKUTHS.

Opnnako 3a7a4dl MpeIBapUTEIHLHOTO pacciieoBaHus ObUIM O0YCJIOBIICHBI
HE TOJILKO 3a/1auaMH YTOJIOBHOT'O CYAONPOU3BOACTBA, HO U UHBIMU TOJIOKECHHUSI-
Mu YIIK PCOCP. Tak, ct. 3 «O0653aHHOCTS BO30YKJICHHS YTOJOBHOIO JIejia U
PACKPBITHS MPECTYIUICHUI» MpeAnUCchiBajia BO3OYAUTH YTOJIOBHOE N0 B Kax-
JIOM ciiydae oOHapy>KeHHs MPU3HAKOB MPECTYIICHUS, IPUHITH MPEyCMOTPEH-
HBbIC 3aKOHOM MEpPBI K YCTAaHOBJICHUIO COOBITHS TIPECTYIUICHUS, JIUI, BUHOBHBIX
B COBEPILECHUU MPECTYIUICHUS, U K UX HaKa3aHWIO. B TO e Bpemsi pacKpbITHE
MPECTYIICHUH JOHKHO OBIJIO OCYIIECTBISATHCS BCECTOPOHHE, MOJIHO M OOBEK-
TUBHO. TpedoBanoCh BBISBIATH KaK YJIUYAIOIINUE, TaK U ONpaBblBarolie 0OBU-
HAEMOTO OOCTOSITENIbCTBA, @ TAKXKE CMSrYarolllie U OTArYarollue ero OTBET-
ctBeHHOCTh (cT. 20 YIIK PCOCP). IloarepxxaeHneM HEOOXOJUMOCTU B OBICT-
pPOM, BCECTOPOHHEM, IMOJHOM U OOBEKTHUBHOM PACKPBITUU OBIIIO MHOKECTBO
nHBIX HOpM YIIK PCOCP (u. 2 cT. 26, c1. 68, 4. 1 c1. 71, cT1. 133, 1 1p.)

AHaJIN3 MPOLECCYaTbHOTO 3aKOHOATEIhCTBA MO3BOJISIET IPUUTH K BBIBO-
1y, 4TO K CJIEAOBATENI0 MPEIbIABISUINChL TPEOOBAHUS MO M300JIMYCHUIO JIMIIA,
COBEPILUBILETO MPECTYIIEHUE, BKIIOYAIOIIEMY B ce0s MOUCK (BBISBICHUE) JIH-
113, JOKa3bIBAHUE €r0 BUHOBHOCTH, C MOCJEAYIOIIUM IPEAbIBICHUEM €My 00-
BUHEHUS. OT OpraHoB IOCTUIIMU TPEOOBAIOCH MPUHATH BCE MPETYCMOTPEHHBIE
3aKOHOM MEPBI K YCTAHOBJICHUIO COOBITUS MPECTYIUICHUS, JIUI], BAHOBHBIX B CO-
BEPIIECHUH MPECTYIUICHHUS], U K uX Haka3aHuto (cT. 3 YIIK PCOCP).
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B Tom ciydae, ecinu B Xo/€ CIEACTBUS HE MPEACTaBUIOCH BO3MOKHBIM
YCTAaHOBUTH JIMIO, TOJJIEKAIllee MPUBJICUYEHUIO B KayeCTBE OOBHMHAEMOIO, a
TaK)Ke €CIM OOBHUHSEMBIM CKPBLICS OT CIEACTBHS WJIM IO MHBIM IPUYMHAM HE
ObUIO YCTaHOBJIEHO €r0 MecTonpeObIBaHUE, MPEIBAPUTEIILHOE CIIEICTBUE MPU-
octaHaBiuBanoch (nm. 1, 3 4. 1 ct. 195 VIIK PCOCP). Kpome toro, 4. 5 yka-
3aHHOW CTaThbU 3aKpeIuisla 00S3aHHOCTH BBIIIOJIHUTH BCE CIIEICTBEHHBIE JEH-
CTBUS, MPOU3BOACTBO KOTOPBIX OBUIO BO3MOXHO B OTCYTCTBHE OOBHHSIEMOTO,
IIPUHATH BCE MEPBI K €ro OOHapy’KEHHIO0, a PAaBHO K YCTAaHOBJICHHIO JIMLA, CO-
BEPLIMBLIETO MPECTYIUIEHUE, A0 NMPUOCTAHOBIIEHUs paccieaoBanus. [lpu Heus-
BECTHOCTH MECTa HaxXOXJEHHUs OOBHHSIEMOTrO CIlI€OBaTENb MIPUHUMAT HEOOXO-
nuMbie Mephl K ero po3bicky (cT. 196 YIIK PCOCP). bonee Toro, gaxe mocie
MIPUOCTAHOBJIEHUSI NPEIBAPUTEIBLHOTO CIEJICTBUS B CIydyae HEYyCTaHOBIJICHMS
JUI1A, TOJJIEKAIIETO TIPUBJICUCHUIO B KaueCTBE OOBUHIEMOT0, CJIeI0BATEIb ObLI
00s13aH MPUHUMAThH KaK HEMOCPEJCTBEHHO, TaK U Yepe3 OpraHbl JO3HAHUS MEPHI
K YCTaHOBJICHMIO JIMIIA, MOJICKALIEr0 MPUBJICYCHHUIO B KaUeCTBE OOBUHAEMOIO
(ct. 197 VIIK PCOCP).

B xoze nedarenbHOCTH 10 yCTAaHOBJICHUIO BUHOBHOTO IIPOUCXOAMIIO COOU-
paHue 0Ka3aTesIbCTB, IPU JOCTAaTOYHOM KOJIMYECTBE KOTOPBIX BO3HHUKAJIO OC-
HOBAHUE JUJIsl IPUBJICYEHUS JTULA K YTOJIOBHOW OTBETCTBEHHOCTH. Llenbro naH-
HOT'O MPUBJICYECHHSI HA JOCYACOHBIX CTAAUSAX SIBJSUIACH JAJIbHEHIAs peaanu3aius
00A3aHHOCTH JIMIIA OTBEYATh 3a COBEPUIEHHOE mpecTyiuieHre’. OCHOBHBIM €ro
CPEIICTBOM, HCIIOJIb3YEMBIM B XOJI€ MPEABAPUTEILHOIO PACCiEeI0OBAHUS, SIBIIS-
JIOCh MPUBJICYEHUE JIMIIA B KAYECTBE OOBUHIEMOTO.

3nanue cienoBaTenss 00 00CTOATENBCTBAX, COCTABISAIONIUX COJAECpPKAHUE
OOBHHEHHMSI, MOTJIO PACCMATPUBATLCA KaK BEpOSITHOE. XOTs CTENEHb BEPOSTHO-
CTH JJOJDKHA OBITh BHICOKOM M IIPUOIMKAThCS K HocToBepHocTU. TeM He MeHee
B JI0CY/J€OHBIX CTaJUsX YCTAaHOBJICHHME BMHOBHOCTHU JIMIIA HOCHWIIO IpEIBaApU-
TEJIBLHBIM XapakTep M0 OTHOIICHUIO K CyJIeOHOMY MPOu3BOACTBY. OIHAKO 3TO HE
HCKJII0YAJI0 BaXKHOCTH MPHUBJICYEHUS JIMIA B KauecTBe OOBMHAEMOIO KakK peliie-
HUS, ONPEIEISIOIErO HAIIPaBIECHUE pacCaeOBaHusl.

Jlnst mpenanys BUHOBHOIO CYJly B XOJ€E IPEABAPUTEIBHOTO PacCieloBa-
HUs TpeOOBaJOCh NPECEYb €ro BO3MOKHOE YKIOHEHUE OT pa3zOupaTesibcTBa
(cmeactBust u cyna). OCHOBHBIM CIIOCOOOM pealiv3allii JaHHOW 3aJa4yu ObLIO
IIpUMEHEHUE Mep npecedeHus. 1lpu HanuuuMu 1OCTATOYHBIX OCHOBaHUM IOJIa-
ratb, YTO OOBUHAEMBIA CKPOETCS, BOCIPENATCTBYET YCTAHOBJICHUIO UCTUHBI IO
YTOJIOBHOMY JI€Ny WM OyJIeT 3aHMMAThCSl MPECTYNMHOU NEATEeNbHOCTHIO, JIULIO,
MIPOU3BOAIIEE JO3HAHUE, CIEI0BATENb BIPABE ObUIM MPUMEHUTHh B OTHOIICHUU
oOBHHsIEMOTr0 0J1HY U3 Mep npeceueHus (4. 1 ct. 89 YIIK PCOCP). Kpome Toro,

! Mapanees B.M. ®opMupoBanue oOBUHEHHUS HA TIPEIBAPUTEIHLHOM CIIEACTBUM B CO-
BETCKOM YTOJIOBHOM TIpolLiecce : aBToped. auc. ... KaHa. opua. Hayk. Ceepiosck, 1978. C. 3.

2 Yysunes A.A., Jlo6posonsckas T.H. Oco6eHHOCTH TIpenofaBaHus Kypca YrolOBHO-
ro npouecca B Byzax MB/[ CCCP. M., 1986. C. 52.
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CpEeJIICTBA pealu3alii JaHHOMW 3aJja4i MOXKHO OOHAPYKUTh U B IPYTUX CTAThsX,
HaIpUMEP PErIaMEeHTUpPYIOmuX 3aaepxkanue (ct. 122, 1221), npumenenne mep
npeceuenus (ct. 89-101).

[IpyurHEeHHBINH B pe3yibTaTe MPECTYIUICHHs yiiepO TpedyeT ero Bo3Me-
IICHUS, KOMIICHCAIINH 32 TTIOHECEHHBIE TTOTepu. B mepeyne o6CcToATenbCTB, MO/I-
JeXKANUX JI0Ka3bIBAHUIO IO YTOJOBHOMY Jielly, IIPEeAyCcMaTpUBajIoCh yCTaHOB-
JIEHHWE XapakTepa W pa3Mepa Bpena, MPUUYMHEHHOro npecryrmienuem (im. 4 4. 1
cT. 68 YIIK PCOCP). Onnako, MOMUMO YCTaHOBJIECHUS OOCTOSTENIBCTB, BXO/IS-
IIUX B MPEIMET JIOKa3bIBaHUsl, JIJIsi oOecrieueHus: Bo3MelleHus yuiepoa, npudu-
HEHHOT'0 MPECTYIUICHHEM, B XOJIe MPEABAPUTEILHOIO pacciieJoBaHusI HE00XO-
JTUMO OBLIO MPEANPUHATH KOMIUIEKC CIeIUaIbHO TpeaHa3HaueHHbIX Mep. Tako-
Bble ObUIM 3aKOHOJIaTEJIbHO 3aKpeIUieHbl B psje crateil. Hampumep, 4. 1 ct. 30
VIIK PCOCP ycranaBiauBaia, 4To NMpU HAJIMYUU JOCTATOYHBIX JAHHBIX O MPH-
YUHEHUU TPECTYIUICHUEM MaTepHaIbHOTO yiiepOa opraH J03HaHUS, Clie0Ba-
TeJb 00sA3aHbl MPUHATH MEPbI 00ECIIEYEHUsI MTPEABIBICHHOIO WJIM BO3MOXKHOTO
B OyayIieM rpax/IaHcKoro MckKa.

B kayecTBe yrojloBHOro Haka3aHus K JIMIAM, COBEPIIMBIIUM IPECTYILIE-
HUS, MOrja OBbITh NMPUMEHUMON KOH(UCKAIMS MMYIIECTBA, MPEICTaBIISIONIAS
co0o¥ MPUHYAUTETHFHOE OE3BO3ME3THOE U3BATHE B COOCTBEHHOCTh TOCYAapCTBA
BCETO WJIM YaCTH WMYIIECTBA, SBISIONIETOCS JIMYHONW COOCTBEHHOCTBIO OCYIXK-
neaHoro (4. 1 ct.35 VYromoBuoro kogaekca PCDCP). Takum oOpa3om, mpaBo
COOCTBEHHOCTU BUHOBHOTO JIUIIA MOTJIO ObITh OTPAHUYEHO HE TOJBKO B PE3YJib-
Tare JCUCTBUI MO BO3MEICHUIO yiiepOa, MPUUYMHEHHOTO MPECTYIUICHUEM, HO
TaKke U B XoJe KOoH(pucKauuu umyiiectsa. [loaTomy npu mpous3BOJCTBE IO
YIOJIOBHOMY JIEy O MPECTYIUICHUH, 32 KOTOPOE MOIJIO OBITh TPUMEHEHO HaKa-
3aHME B BUJIE KOH(PUCKALIMU MUMYIIECTBA, OPraH JI03HAHUS, CIe0BaTeNb 00s3a-
HbI OBLITM MPUHATH MEPHI 00ECIIEYeHUs MPOTUB COKPHITUS UMYIIECTBA OOBHUHSIE-
Moro (4. 2 ct. 30 YIIK PCOCP). CpeacTBoM peain3aliui JaHHOTO TPEOOBaHUS
BBICTYIIAJIO HAJIO)KEHHE apecta Ha umytecTBo (cT. 175 YIIK PCOCP).

Cpenu 3aau npeaBapuTEIbHOTO paccieJoBaHusl Bce 0oJiee YeTKre ouep-
TaHUS CTaJO MPUHUMATH 00ECIICUCHNE pea3alliy NIPaB YYaCTBYIOUIUX B JIETIe
nui. Jloctatouno mojapoOHOe 3akoHomarenbHoe ompeaeneHue B YIIK PCOCP
MOJIYYHUJIU TIPABOBBIEC CPEJICTBA IAHHOM 3a]ja4H.

Tak, ct. 58 YIIK PCOCP o6s3biBana cienoBaresiis U JIUIO, TPOU3BOIS-
miee JI03HaHUE, Pa3bsICHUTh YUAaCTBYIOIIUM B JieJie JUIlaM UX IpaBa U obecre-
YUTh BO3MOXKHOCTb OCYIIIECTBJICHUS ITUX MpaB. O0ImMM yka3zaHueM Ha HeoOXo-
JUMOCTb Pa3bsICHEHUSI MPAB YUYaCTHUKAM YTOJIOBHOTO CYAONPOU3BOJACTBA 3aKO-
HoAaTenb He orpanuuuBaicsa. CyliecTBOBaIM CHEIUAIbHbIE HOPMBI, MPEIy-
CMaTpUBAIOIME O0sI3aHHOCTh Pa3bsICHEHUS MPAB B 3aBUCMMOCTH OT MPOILECCY-
aIBHOTO cTaTyca ydyacTHuka (4. 2 ct. 123, c1. 136, yu. 1, 3 c1. 137, 4. 2 cT1. 138,
ct. 149 VIIK PC®CP), B 3aBUCUMOCTH OT MPOLIECCYaATbHBIX JCHCTBUM U OCO-

ObIX TpaB Y4YaCTHUKOB Ipu uX mpoBereHuu (4.1 cr. 152, 4.3 cr. 184, 4. 1
cT. 200, 4. 1 ct. 201, u. 1 ct. 424 VIIK PCOCP), u ap. [Ipuuem nomumo mpo-
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BO3IJIAIICHUS HEOOXOJIUMOCTH Pa3bsICHEHMs IIPaB JaHHbIE HOPMBI B psjie CIy-
yaeB 00ecleyruBaIu BO3MOKHOCTh UX ocyliecTBieHus. Cpelld TaKOBBIX MOYHO
Ha3BaTh: O3HAKOMJICHHWE OOBHHSIEMOTO C MOCTAHOBJICHHUEM O HAa3HAYCHHH JKC-
neptusbl (4.3 cr. 184 VIIK PCOCP), o3HakoMJIEHUE MNOTEPIIEBIIETO U €ro
MPEACTABUTEIIS], TPAXKAAHCKOIO MCTIA WM €ro MPEACTAaBUTEIIS, IPaXAaHCKOrO
OTBETUMKA WJIM €ro mpeAcTaBuTeNs ¢ Marepuaidamu aena (4.2 cr. 200 VIIK
PC®CP) u MmHOTHE IpyTHE.

Cy1miecTBOBaIM MPAaBOBBIC HOPMBI, HE TOJIBKO YKAa3bIBAIOIINE HA HEOOXO-
JUMOCTb 00€CTeYeHHUsI BO3MOXKHOCTH OCYIIECTBICHHUS MPOLECCYaIbHbIX IpPaB
y4acTHUKOB B obmiem Bujae (ct. 17, 19, 58, 236 VIIK PC®CP), Ho u ycTaHaB-
JUBAIOIIUE CHEIUaIbHbIE MpoIecCyalbHble CpeAcTBa aig 3Toro. K ux uuciy
OTHOCWIKCh: OOecredeHue IMOJ03PEBAEMOMY U OOBHHSIEMOMY BO3MOXKHOCTH
3alMIIATHCS YCTAHOBIICHHBIMU 3aKOHOM CPEICTBAMHU M CIOCOO0aMH, OXpaHy UX
JUYHBIX ¥ UMYIIECTBEHHBIX mpaB (cT. 47-51, 98 u np.); paszpelieHue 3asiBacH-
HBIX OTBOJIOB (CT. 64, 66-67.1); CBOEBpEeMEHHOE PACCMOTPEHHUE 3asBICHHBIX
XO0JIaTaiCTB, yJAOBIETBOPEHUE UMEIONINX 3HaueHue mis nena (ct. 131); 3anece-
HUE B IIPOTOKOJI 3asdABieHUN U 3amedanuii (4. 3 cr. 135, 4. 3 cT. 151 u gp.); 3ane-
CEHUE B MPOTOKOJI YCTHBIX XOJATalCTB U MPUOOIICHHE K JIeTy MUChMEHHBIX
(ct. 200, 204) u np.

BaxxHocTh JaHHOM 3a7auM Kak ISl MPEJIBAPUTEIILHOTO PacCiaeOBaHuUs,
TaK U B LIEJIOM JIJI1 YTOJIOBHOTO Mpoliecca MOATBEPKAaeT MHEHHUE, COTJIACHO KO-
TOPOMY MEXIy OXpaHoM, obecrieueHueM MpaB M yCIElIHOW O0pb0Oi ¢ mpe-
CTYIMHOCTBIO MMEETCS TE€CHas B3aUMOCBSI3b, B3aMMOOOYCIOBIMBAONIAs UX 3(¢-
¢dexTBHOCTE'. J[1 paccMaTpUBaeMOro IEPUOAA elle HE OBbUIO XapaKTEPHBIM
MOJUIMHHOE MCIOJIHEHUE YKa3aHHOM 3ajnauu. bojee Toro, B psje ciydaeB He-
HaJJIeXKallee BBITIOJIHEHUE 3aJladyd M0 OOECIEUYCHHUIO pealu3aldd M OXpaHbI
IIpaB y4acTBYIOIIMX B JieJie JUIl ObUIO CBSI3aHO C MPUOPUTETOM JPYTUX 3aj]ad.
Co BpemMeHEM Ha CTpaHMIAX IMe4yaTH 00 ITOM SBJICHHM CTajd OTKPBITO T'OBO-
puth?. OIHAKO CIE€AyeT OTMETUTH OOLIMI IO3MTHBHBIA HACTPOM, CBA3AHHBIN C
OCO3HaHHEM HEOOXOJUMOCTH pPEabHO 00ECIeurBaTh PEATU3ANUI0 U OXpaHy
[IPaB YYaCTHUKOB YTOJOBHOI'O CYJOIPOU3BOJICTBA.

Oco0y1o ponb cpeau 3ajiad NpeABapUTEIbLHOTO PACCiIeIOBAHUS 3aHUMAIIO
BBISIBJICHUE TIPUYMH M YCJIOBHH, CITOCOOCTBOBABIIMX COBEPIIECHUIO MPECTYILIC-
HUS, U TIPUHSITHE MEP 0 WX YCTPAHECHUI0. BaKHOCTH 3TOM 3a/1a4u 00BSICHSIIACH
TE€M, YTO HEYCTAHOBJICHHE U HEYCTpaHECHHE NMPUYUH U YCJIOBHUH, CIIOCOOCTBO-
BaBIIUX COBEPIICHUIO MPECTYIJICHUS, MOTJIO MPUBECTH K COBEPIICHUIO aHAJIO-
TMYHBIX MPECTYIUIEHUH B OyAylleM. YKa3aHHO€ MOCJEJCTBUE ObLIO HEAOIY-

' Crporosuu M.C. IlpaBocymue M YroloBHOE CYAONPOU3BOACTBO // KoHCTHTYIHs

CCCP u panpHeiIIee yKpelieHUE 3aKOHHOCTH U npaBonopsaka. M., 1979. C. 114.

2 Tomuu B.T. OcTpble yribl yrojoBHOTO cyaompousoicTtsa. M., 1991. C. 6-25;
Maapun B.C. OGecnieueHre npaB JUYHOCTH U MPEIBAPUTEIHLHOE PACCIEIOBAHHE B yTOJIOB-
HOoM Tiporiecce / ['oc-Bo u mpaBo. 1994, Ne 4. C. 96; Casunkmii B.M. YTonoBHBIH mporiiecc
Poccun Ha HoBOoM BuTKe neMokpatu3anuu // ['oc-Bo u mpaBo. 1994. Ne 6. C. 96.
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CTUMO, MO0 OHO BCTYIAJIO B MPOTUBOPEUHE C MAPKCUCTKO-ICHUHCKUM YUYEHHUEM
0 BO3MO>KHOCTH JIMKBUJIALIMU MTPECTYIMHOCTH B COLIMAIIUCTUYECKOM OOIIIECTBE.

[Iporpammuoe TpeboBanne KoMmyHHCTHUECKOW MAPTUX HAILLIO OTPaKe-
Hue u B HopMax YIIK PCOCP, pernameHTUPYIOLIUX MPEIBAPUTENBHOE pacce-
noBanue. Tak, cr. 21 ycraHaBinuBalia, 4TO MPU MPOU3BOACTBE JIO3HAHUS, MPEI-
BAPUTEJILHOTO CJEACTBUSI OpraH JIO3HAHUS, CJIeIOBaTelib OOs3aHbl BBISBIATH
MIPUYHHBI U YCIIOBUS, CTOCOOCTBOBABIIINE COBEPIICHHUIO TIPECTYILIICHUSI.

CymectBoBana u crienuaibHast ctatbs (cT. 140) «Mepbl 0 yCTpaHEHUIO
MIPUYHH U YCIIOBUH, CTOCOOCTBOBABIIINX COBEPIICHHUIO MPECTYTUICHUS, KOTOPAsI
oOsi3bIBaia cieAoBaTeNsl MPU YCTAHOBJIICHUU MPUYMH U YCIOBHUHM, CIOCOOCTBO-
BABIIHUX COBEPIICHUIO MPECTYIUICHUS, NMPUHUMATh MEpPBI, MPEIyCMOTPECHHBIE
ct. 21.1 YIIK PCOCP. B cBot0 ouepeap, NOCHEAHSS CTaThsl ONpeEaesisiia OCHOB-
HOM c1oco0 UX yCTpaHEHUs — MPEICTaBICHHUE.

Opnako mpejcTaBiIeHUE OpraHa JO3HAaHUS, CJejoBareliss He ObUIO €lIMH-
CTBEHHOM (opMOil Mep 1Mo ycTpaHeHUro NMpuuuH U ycioBuil. Crares 128 YIIK
PCOCP «IIpuBnedyeHne oOMECTBEHHOCTH K yYaCTHIO B PACKPBITUH MPECTYILIe-
HUI» MpeycMaTpuBala, YTo CJIEA0BATElb, IIPOU3BOS PACCIEIOBaHUE, JOJDKEH
IIUPOKO MCIOJIB30BaTh MOMOIIL OOIIECTBEHHOCTH ISl BBISIBIICHUS U yCTpaHe-
HUS TOPUYMH W YCIOBHH, CIIOCOOCTBOBABIIMX COBEPIICHUIO IpecTyIuieHui. U
€CJIM TTOMOIIb OOIIIECTBEHHOCTH /JIs BBISIBJICHUSI IPUYMH U YCIOBUN 00JI€eKanach
B IIPOLECCYAIBHBIE PAMKH ITyTEM MPOU3BOACTBA CIEICTBEHHBIX U MPOLECCYAIb-
HBIX JEHUCTBUH, TO JJIsl YCTPAHEHUS IPUYUH U YCIOBUH, CIIOCOOCTBOBABIIUX CO-
BEPIICHUIO MPECTYIUICHUH, UMENach BO3MOKHOCTh HCMOJIb30BaTh MEpPbl U He-
MpoLEeCcCyIbHOTO Xapakrepa. K TakOBbIM OTHOCUIIMCH BBICTYILICHUS, JOKJIAIbI,
JIEKIIMU B KOJUIEKTUBAX, YUEOHBIX 3aBEJCHUSIX, MyOJIMKAIMU CTaTel, 3aMETOK B
TIeYaTH U JAPyTUe MephI'.

[IpodunakTudeckass NEATENbHOCTh MPEABAPUTEIILHOIO paccieoBaHUs
BHOCHWJIA CBOE IMOCWJIBHOE Yy4YacTHE€ B CIIOCOOCTBOBAHME YKPEIUICHUIO 3aKOHHO-
CTU W IIPaBONOPSAKA, MPEAYNPEKICHUIO W HCKOPEHEHUIO MNPECTYIUJICHUM,
OXpaHe WHTEPECOB OOIIECTBA, MPaB U CBOOO TpaxaaH, BOCIUTAHUIO TPaK/IaH B
nyxe neykiorHoro coomoaenust Koucrurynuun CCCP, Konctutyuu PCOCP u
COBETCKHUX 3aKOHOB, YBAKCHUS MPABWJI COLIMATUCTUYECKOrO OOIIEeKUTHs (CT. 2
VIIK PCOCP). B T0 ke BpeMsi CylIeCTBOBaJI CAMOCTOSATENbHBIA aClIeKT BOCIIH-
TaTEJIBHOTIO BO3JICMCTBUS YTOJOBHOIO MPOIIECCa.

Enuneiii npouecc, B X0/le KOTOPOrO OCYHIECTBISLUIUCH «(HOPMUPOBAHUE
KOMMYHUCTHYECKUX OOIIECTBEHHBIX OTHOILIEHUN U BOCIIMTAaHUE HOBOTO YeJIOBe-
Ka»2, TOJNyduJl OTPaKEHUE M B yroJjoBHO-IIpoueccyansHoi cdepe. FO.J1. Jlus-
IIMII, YKa3bIBasi HA 3TO HANPABIICHUE IEATEIbHOCTH, OTMEYaJl, YTO «CaMO CyIle-

! 3pupOyns A.K., Makymmnenko JLIL., Ilerpenko B.M. Vka3s. cou. C. 43-44; 3apu-
noB 3.C. Yka3. cou. C. 6; Jlomymranckuii @.A. CnepcTBeHHas MpOQPUITAKTHKA TPECTYTUICHU:
OTIBIT, TpoOsiemsl, perenus. Kues, 1980. C. 198-202; XKykoB A.M. Yka3. cou. C. 51.

2 Weanos F0.A. BocnuTaTensHoe BO3/IEHCTBHE COBETCKOTO MPEABAPUTENILHOTO CIe/-
ctBus. M., 1967. C. 4.
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CTBOBAHME YTOJIOBHO-MPOLIECCYATBbHOTO MpaBa Kak COLMUAIbHO-IIEHHOCTHOMN Ka-
TErOPUM OKa3bIBAET PETYIUPYIOIIECE M BOCIIUTATEIBHOE BO3IEHCTBHEN .

OnHaKo HE OJTHUM TOJIBKO CYILIECTBOBAaHHWEM YIOJIOBHOTO IIpoIecca oIpe-
JESASIOCh €r0 y4dyacTHe B BOCHUTATENIBHOM JESATENbHOCTH. 3aKOHOJATEJIbHO
YCTaHOBJIEHHAs 3a/laya MO BOCIIMTAHHUIO TPAXJaH B JIyX€ HEYKJIOHHOTO MCIIOJI-
HCHHSI COBETCKHMX 3aKOHOB M YBa)K€HHUSI IPABHII COIMUATUCTHYSCKOrO OOIICKH-
THS aKIICHTUpPOBaJIa BHUMaHKE Ha 0CO00M BaXHOCTH BOCIUTATEIHLHOIO acIeKTa
B XOJIE€ CAMOTO OCYIIECTBJICHUS YTOJOBHOIO CyJOIPOU3BOICTBA.

[IpenBapuTeIbHOMY pacciaeAOBaHUIO KaK JOCYIeOHON YacTH CYIOIpPOU3-
BOJICTBA TaK»X€ OTBOJIMJIACH POJIb B BOCIIUTAHUHU T'Pa)KJiaH B AyXe HEYKIOHHOTO
coomonenus Koncrurynmuu CCCP, Konctutynun PCOCP u coBeTCKuX 3aKo-
HOB, YBO)XCHUS MPABUJ COLUATMCTUUECKOTO oOmexuTus. JlaHHas 3amaya ocy-
HIECTBJISIACH PUMEHUTEIBHO K Pa3JIMYHBIM KAaTETOPUSIM JIUIL: TPUBIIEKAEMBIM K
OTBETCTBEHHOCTH; BOBJICUCHHBIM B cdepy YroJOBHOTO CYIONPOU3BOJICTBA;
WHBIM TpakJaHaM, KOTOPbIM CTaHOBWJIOCh M3BECTHO O XOJIe, pe3yjbTarax pac-
CJICIOBaHUS.

JleATenbHOCTh MPU OCYIIECTBICHUU OBICTPOTO W IIOJHOTO PACKPBITHS
MIPECTYIUICHUS, U300JIMUYCHUS] BUHOBHOTO W IPHUBIICUCHHS €TI0 K YTOJOBHOM OT-
BETCTBEHHOCTH, a TAK)K€ PEIICHUS JPYTUX 3a7ad MpeABAPUTEIBHOIO pacciieno-
BaHMS yKe cama 110 ce0e OCYIIECTBIIsIa BOCIIUTATEIbHOE Bo3elicTBre. OTHAKO
BOCIIUTATENIbHASL POJIb PACCiIeIOBaHUs HE OTPaHUUYMBAIIACH TOJILKO 3TOH (op-
Moi. OT JocyAeOHOr0 MPOU3BOACTBA TaK)KE TPEOOBAIOCH MPUBUTHE «HABHIKOB
U BOCCTAHOBJIEHUS (110 BO3MOKHOCTH) YTPAau€HHBIX HOPMaJIbHBIX OTHOIICHUM
MEXIYy JUYHOCTBIO M OOIIECTBOM, pa3pylIeHHE OTPUIIATEIBHBIX U (hOPMHUPOBa-
HHE MOJIOKUTENBHBIX MPABOBBIX, STUYECKHUX U APYTUX KAYECTB JIMYHOCTU» 2, DTO
IpeArnoJiarajo OCyIIeCTBICHUE CIEIUATbHOM PabOThl «I10 YKPETUICHUIO B IIIH-
POKHUX Maccax TPYISIIUXCS TIIyOOKOHPaBCTBEHHBIX YOEXKJICHHH, IO IOBBIIIE-
HUIO YPOBHSI TPaBOCO3HAHMS HApoa, C OJTHOM CTOPOHBI, M TI0 UCITPABJICHUIO 00-
BUHSAEMOTO — C IPyTOi»°.

[IpuBeneHHBIE JOBOJIBI MOATBEPKAAIOT, YTO CBEJACHUE POJIU CIICAOBATENS
K OJIHOW JIMIIb 3aJlaue PACKPBITHUS MPECTYIUICHUS OOCTHSET €ro JeSITeIbHOCTD,
JIMIIIAET €€ TOW Pa3HOCTOPOHHOCTH M JKMBOT'O COJIEP)KaHUS, KOTOpbIe ObLIN eMy
npucymm®. I105ToMy 0GOCHOBaHHEIM OBLIO NPHU3HAHHME B KAYECTBE BAKHOM U
CaMOCTOATEIBHOM 3aJlauv  MPEABAPUTEIIBHOIO PACCIEAOBAaHUS BOCIHUTAHUE
rpakaaH B JyXe HEYKJIOHHOTO COOJIOACHUS 3aKOHOB, YBOXXCHHUS MPaBUII O0IIe-
JKUTHSL.

! JTusimn FO.JI. Tlcuxosoro-neaarorudeckue mpooieMsl CIeACTBUS : yueOHOe Moco-
oue. Kaparanna, 1981. C. 12.

2 JIusmmn FO.JI. BocruTaTenbHas GyHKIUS COBETCKOTO YTOJOBHOTO CYIONPOM3BOI-
cTBa (oOmeTreopeTrndeckue Bonpockr). Kaparanma, 1974. C. 45.

3 UBanos F0.A. Yka3. cou. C. 8.

4 Mapuynonsckuit JI.A., Tonser I.P. K Bompocy o mporeccyanbHbIX (GyHKIHAX Clie-
nosarens // CoB. roc-Bo u mpaBo. 1963. Ne 6. C. 116.
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Takum 06pa3oM, K0 BTOpoil mosoBuHe XX B. chOpMHUPOBAJICS KPYT 3a7a4
IPeIBApUTEIHLHOTO PACCIIEIOBAHMS, BKIIOYAIOUINN ObICTpOE, MOJTHOE U 00bEK-
TUBHOE PACKPBITUE MPECTYIUICHUS, M300JUYCHHUE JIMIAa, COBEPIIUBIIETO Ipe-
CTYIUICHUE, PUBIICYEHUE €T0 K YTOJIOBHOW OTBETCTBEHHOCTH B KauecTBE OOBH-
HSIEMOT0; MpeceYeHNe YKIOHEHHs] BUHOBHOTO OT CIIEJICTBUA U CcyJa; obecreue-
HUE BO3MEMICHUs yiiepOa, MPUUMHEHHOTO MPECTYIUICHUEM; o0ecleueHue pea-
JW3alHUM PAaB yYaCTBYIOIIUX B JE€JI€ JIUL; BBISIBJICHUE NPUYUH U YCIOBHUU, CIIO-
COOCTBOBABIIMX COBEPIICHHUIO MPECTYIUICHUS U MPUHSATHE MEp MO MX yCTpaHe-
HUIO; BOCIIUTAHUE TPAXK/IaH B 1yX€ HEYKIOHHOTO COOIIOJICHHS 3aKOHOB, yYBaXe-
HUS IPABUJ COLIMATTMCTUYECKOTO OOIEHKUTHS.

YuuteiBas 3aauyd yroJIOBHOTO CYJIOIPOM3BOJCTBA, HOPMBI YTOJIOBHO-
MIPOLIECCYATIBHOTO 3aKOHOAATENBCTBA, MPSAMO YCTAHABIMBAIOIIME 3aJadd pac-
CJIEIOBAaHUSA, a TAKXKE OMNpENENSIONINe CPEACTBA MX pEHIeHHs, OOJBIIMHCTBO
IPOLIECCYAINCTOB TOTO BPEMEHHM BBIACISUIM B 1EJIOM aHAJOTUYHBIE 3a/1aud
PEIBAPUTEIHLHOTO PACCIIECAOBAHMS .

B T0 ke BpeMs OTHECEHHE TE€X WIM MHBIX IMPOLECCYAIbHBIX MOJOKEHUN K
3a7a4aM MPEABAPUTEIIBHOTIO PACCIEAOBAHUS ABJSIIOCHh PE3YIbTaTOM aBTOPCKUX
MO3ULIHAN, IOITOMY B PsIJIE CIIy4aeB MHEHHS YUEHBIX O CUCTEME 3aJay IIpeiBapu-
TenpHoro pacciienoBanus B nepuoy Aeiicteust YIIK PCOCP otnuuanuce.

OTtnaBasi TOHKHOE 3HAYMMOCTH PE3YyJbTATOB HAYYHBIX PabOT, OTMETHUM,
qTO mpobiieMa OmpeneseHUus 3aaad MPEABAPUTEIBHOTO PACCICIOBaHUS HE
HallljIa I0CTaTOYHO MOJIHOTO paspeieHus. Mmeromuecs ke BapuaHThl HE ObUIH
JIMILIEHBI HEAOCTAaTKOB. Hanpumep, oTCcyTCcTBOBaNa Hajiexamas apryMeHTalus
IIPU OTHECEHUU YTOJOBHO-INPOLECCYAIbHBIX MOJOXKEHUN K 3aJauyaM IpeaBapu-
TEJIBHOIO PacCileNOBaHMs. B NOATBEPKIEHUE COCTOATEIBHOCTH CBOEM TOYKH
3pE€HHS] YUYEHbIE NPUBOJWIM HOPMATHUBHYIO OCHOBY 3a/1ad IPEABAPUTEIHLHOIO
paccieoBaHusl, YePIaeMyro, Kak IMPaBUIO, U3 OCHOBOIOJIArarIlNX yCTaHOBJIE-
HUI TIPOLIECCYyaAIbHOTO 3aKOoHA. OJIHAKO OINpPEEIEHNE TOTO WIM UHOTO IMOJI0XKe-
HUS B KAaueCTBE 3a/1aud NPEABAPUTEIHLHOTO pacciieJoBaHUs OOYCIOBIEHO HE
TOJIBKO HOPMaMHU YTOJIOBHO-IIPOLIECCYAJIBHOTO 3aKOHOJATENIbCTBA, YCTAaHABIIU-
BAIOIIMMH OOIINE OPUEHTUPHI YTOJIOBHOTO CyJONPOn3BocTBA. OHOM U3 Baxk-
HEWIIIMX OCHOB SIBJISIETCS METOJOJOTHUSI KaTETOPUH «331a4d MPEIBAPUTEIBHOTO
paccnenoBanus». OOuiIMe MO3UIUNA NPU PACCMOTPEHUU CUCTEMBI 3aJay MOJ-

' XKorun H.B., ®arkymmun ®.H. Vka3. cou. C. 38-47; Crporosuu M.C. Kypc coseT-
ckoro yrojoBHoro mponecca. M., 1970. T. 2. C. 39-40, 67; Bukropos b.A. O0mue yciaoBus
npeaBapuTesbHOTO paccieaoBanus. M., 1971. C. 6-7; MuxaitnoB A.U. O noHsTHN U KpUTe-
pusix 3pPeKTUBHOCTH IpeaBapuTeNbHOro cieacTsus // IIpo0GiaeMbl nperBapUTeNbHOTO Cilel-
CTBHUS B YTOJIOBHOM CYAOINPOU3BOACTBE : 0. Hayu. Tp. M., 1980. C. 7-8; I'ynses A.Il. Tlpo-
HeccyasbHble GyHKIMU caenoBartens : yueonoe nocodue. C. 4; Jlyounckuit A.5. [Ipousson-
CTBO MPEIBAPUTEILHOTO PACCIIeOBAaHMsI OpraHaMH BHYTPEHHHX 7l : yaeOHoe nocobue. Ku-
eB, 1987. C. 7-9; lyopusHslit B.I1. [lestenbHOCTb ciiegoBaTeNs MO pacciael0BaHUIO MPECTyI-
nernid. OOmas xapakrepuctuka. Llemu. [eiictBus. M., 1987. C. 23-24; E¢umuyes C.I1. Yka3.
cou. C. 9.

68



TBEpXJAET pa3HOE MOHUMAHUE OIPEACIIAIONINX OCHOB 3aJ1a4 MPEIBAPUTEIHLHOTO
paccienoBanus. Emie ogHUM JTOBOJAOM, CBUIETENIBCTBYIOIIMM 00 OTCYTCTBUU
MO0 HEAOCTATOYHOCTU PACCYXKACHUI O METOJIOJIOTHH, SBISETCS TOT (PaKT, 4TO
aBTOPBI HE MPUBOASAT ONPEIEICHUS 3a/1a4 TPEABAPUTEIBLHOIO PACCIEIOBaHMS.

bonee Toro, HeHajuiexallee HMCIOJIB30BAHHE METO/IOJOTHUYECKUX OCHOB
MPUBEJIO K OMUOOYHOCTH B KOHCTPYUPOBAHUHU CHCTEMBI 3a7a4 MPEIBAPUTEITh-
HOT'O pacciieloBaHus psiioM uccienonatesieil. He moBTopsis u3oxkeHHbIE paHee
METOJI0JIOTUYECKHE OCHOBBI 3a/1a4 MPEABAPUTEIBLHOTO PACCIICIOBAHUS, HE CTaBs
nepea coboi Me KPUTHIECKOTO 0030pa BCEX aBTOPCKUX IMO3UIMA, OTMETHM
WX TUTIMYHBIE HEJOCTATKU, XapaKTepHbIE JJIs1 OOJIbIIIMHCTBRA.

OToxecTBIEHUE KAaTEropuil «1enb» U «3agada». HekoropsiMu mporuec-
CyaJIUCTaMU B CUCTEMY 3aJiau MPEJABaApPUTEIBLHOTO pacCleIOBaHUS BKIIOUYAIUCH
MOJIOKEHHSI, KOTOpBIE CIIETyeT pacCMaTpUBaTh B KAUE€CTBE BapHaHTA 1IeJIU Mpe/-
BapUTEJILHOIO PACCIIEIOBAHUS: CO3/IaHHE€ HEOOXOAMMBIX MPEANOCHUIOK IS
IPABUJILHOTO U BCECTOPOHHETO PACCMOTPEHMS KaXKI0r0 YroJIOBHOTO Jieia B CY-
ne (A. Y. Muxaiinos)!; ycraHoBjeHMe HanM4usi NPECTYIUICHUS W BBIACHEHUE
BCEX OOCTOATENHCTB, OIPEACIAIONINX €ro HOPUINYECKYI0 KBAIU(PHUKAIIUIO
(W.T. IexoBuos)?; moaroroBka marepuanos mias cyna (ILH. Tapacos-Pomxuo-
HOB)’; 3aKpeIUICHHE M NPEIBAPUTEIbHAS OLIEHKA IO0KA3aTelNbCTB 10 CyAa H
riaaBabIM 00pazom mis cyaa (I1.C. Dnbxunm)®.

[TocTaHoBKa mepes MpeaBAPUTEIIBHBIM PACCICIOBAHUEM 3a7ad, BBIXOJS-
IIMX 32 MpeAelibl HEMOCPEICTBEHHOI0 paccieoBaHusl YrOJOBHOTO Jela, K KO-
TOPBIM OTHOCHWJIM: PEaOMIMTAIMIO JIMII, HEOCHOBATEJIbHO MPUBJICUYEHHBIX K YTO-
JIOBHOM OTBETCTBEHHOCTH M OOECIIeYeHHE BO3MEIICHUS UM ylepOa, MpUIrnHEH-
Horo HeocHoBarenbubM npusiedenreM (C.I1. Eumuues)’; kommeHcanumo o0-
BUHAEMOMY yliepOa, MPUYMHEHHOTO HEMPAaBOMEPHBIM YTOJIOBHBIM MpecieoBa-
aueM®. OHAKO IIPH TAaKKMX 3aa4aX MOYKHO TOBOPUTH JIMIIE O CIIOCOOCTBOBAHUM
UX JOCTHKEHUIO MIPEeIBApUTEIBHBIM PaccieloBaHUEeM. JTO TaKKe MOJITBEpkKIa-
€T, UYTO TAKUE YCTAaHOBJIEHUS HE SIBJSIOTCS 33a/1auaMU JTaHHOU EsITEIbHOCTH.

B kadectBe 3amaun mpennaraiach TakKe IpaBoBasi MOTPEOHOCTh. B aB-
TOPCKHUX BapUalUsIX OHA 3BYYUT KaK OTPaKJ€HUE HEBUHOBHBIX JIIOJEH OT HEOC-
HoBarenbHOro o6suneHus (M.C. Ctporosuu)’; orpakaeHue TpaxiaH OT He-

! Muxaiinos A.W. O nonsaTHH ¥ KpUTEPUAX YPPEKTUBHOCTH NPEABAPUTENLHOTO CIIE]-
ctBus. C. 8.

2 Ilexopuos U.T. 3a1aun U MecTo MpeJBApUTEIBHOIO PACCIENOBAHHUS B COBETCKOM
YTOJIOBHOM ITporiecce / YdaeHble 3anucku XapbKoBCK. ropu. uH-Ta. 1960. Bem. 14. C. 200-201.

3 TapacoB-Poauonos [1.1. TlpeaBapurensHoe ciencTBue : mocobue is cieaoBate-
neit. M., 1955. C. 3-4.

*Onpkuna I1.C. Llenm U cpejcTBa HMX JOCTHKEHHS B COBETCKOM —YTONOBHO-
npoueccyanbHoM mpase. C. 44.

> Epumuues C.I1. Vkas. cou. C. 9.

¢ Konnenmus cynebnoii pedopmsl B Poccuiickoit @epepamuu. M., 1992. C. 90-91.

7 Ctporosna M.C. Kypc cosetckoro yronossoro mnponecca. M., 1970. T. 2. C. 40.
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000CHOBaHHOTO 00BUHEHMs B coBepiueHun mnpectymieanii (A.IL I'ynses)!;
OTpa)KICHUE HEBUHOBHOIO OT NPHUBJIEYEHUS K YTOJOBHOW OTBETCTBEHHOCTH
(C.II. EpumuueB)?. JIOCTMXKEHHE MJAaHHBIX YCTAHOBIECHHUI BO3MOMKHO ITyTEM
HaJJIeKAIIEro OCYIIECTBIEHUS 3aa4 MPEIBAPUTEIIBHOTO paCcClIeIOBaHUs, B 1ie-
JIOM YTOJIOBHOTO CyIONpoM3BojACTBa. [l mpoliecca TakoBasi MOTPEOHOCTh SIB-
JIIETCSl OCHOBOIOJIAralolUM HavyaJloM, OPUEHTHUPOM B BBIOOpPE CPENICTB JOCTH-
KEHUS 11eJIH, 3aJa4, a HE OJTHOM U3 3a]]a4 PeABAPUTEIBLHOTO PACCIEIOBAHUS.

B xone nanpueiimero aeiicteus YIIK PCOCP yrosoBHbIN mporecc He
npeTepnesn KapAuHaIbHBIX U3MEHEHUM, 3a/1a4ud IPEeABapUTEIBLHOIO pacciaeaoBa-
HUSI, TPEJCTABJICHUSI O HUX B IIEJIOM OCTaBAIUCh MPEXHUMU. B TO ke Bpems
OblIa MPEINPUHSITA MOMbITKA KOMIUIEKCHOTO aHaJIM3a IMIMPOKOTO CIEKTpa IMpo-
0JIeM YTOJOBHOTO CYJOIPOM3BOJICTBA C MO3UIIMN PaJUKAIbHBIX U3MEHEHUH B
CTOpOHY Aemokparuzanuu. ABTopbl Konneniuu cynedHoit pedopmsl Poccuii-
ckoit denepannn (nanee — Konuenuus) Bpicka3zaiy NpeayiokKeHus no pedhopmu-
POBAHUIO YTOJIOBHOT'O MpoIlecca, B TOM YUCIE U JOCYAeOHOM ero yacTu. 3ajiauu
IPEIBAPUTEILHOIO CIAEACTBHSA® ObLIM ONMPEAENIEHBI CIEAYIOMUM 00pa3oM: IpH
MOJIYYEHUH CBEJEHUM O COBEPIICHHOM WM MOATOTABIMBAEMOM IPECTYIIEHUH
WIM O TIOKYIICHWH Ha TPECTYIUICHHE HEOOXOJIMMO coOpaTh J10Ka3aTesIbCTBA,
MOATBEPAKAAIONINE TUOO OMPOBEPrarollile 3TH CBEJCHUS, MPEeCceUb WU MPEIOT-
BpPAaTUTh COBEPIICHUE MPECTYIUICHUS, YCTAHOBUTh U U300JIMYUThH MPECTYITHUKA,
HE JIOMyCTUTh MPUBJICYCHHS K OTBETCTBEHHOCTH HEBUHOBHOTO, OOECIIEYUTH IO~
TEpIeBIIEMY BO3MEIIEHUE YIlepOa, MPUUYMHEHHOTO MPECTYITHUKOM, a PaBHO
KOMIIEHCAlIUI0 OOBHUHSIEMOMY yIiepOa, MPUUMHEHHOIO0 HENPAaBOMEPHBIM YToO-
JIOBHBIM IIPECIIEI0BAHUEM®,

KoneuHo xe, He00X0IUMO TTIOMHUTD, YTO JaHHAs CUCTEeMa 3ajad mpejyia-
rajiacb aBTopamMu KoHIENIMu ¢ y4yeToM UHBIX pedhOpMATOPCKUX IMOJOKEHUH.
Cpenu HuX ObliIa IPeAyCMOTPEHA BO3MOXKHOCTh BO30YXICHHS YTOJIOBHOTO JIea
0 3asBJICHUSIM U COOOLIECHUsIM 0€3 MX MpeBapuTeabHOM npoBepku. [losTomy
BO3JIOKEHHE TaKoro ycraHoBieHus: «lIpu moiiydyeHun cBeleHUWII O COBEpIIECH-
HOM WJIM MOATOTaBIMBAEMOM MPECTYIUIEHUU WM O MOKYIIEHUU Ha MpecTyIuie-
HUE coOpaTh J0Ka3aTelbCTBA, MOATBEPKIAIONIME JTUOO OMPOBEPraroniue 3TH
CBEJICHUS» — B KaueCTBE 3aJjauu ornpapaaHHo. OJHAKO 10 HACTOSIIIErO0 BPEMEHHU
MpeBapuTeNbHAs MPOBEPKa COOOIIECHHH O MpecTyIieHuu coxpanena. [loatomy
B TAKOM BHUJIE O 3aJjay€ MPEJBAPUTEIIBHOTO CIEJACTBUS MPUMEHUTEIBHO K JCH-
CTBYIOLIEH B TO BPEMs IIPABOBOW OCHOBE I'OBOPUTH HEKOPPEKTHO. [10 TOM mpu-
YUHE, YTO JIaHHOE TOJIOKEHWE HE OrpaHWYEHO paMKaMU HEMOCPEJACTBEHHOIO
paccieioBaHus BO30Y>KJI€HHOTO YTOJIOBHOIO Jiella, €ro lejecoo0pa3Hee cyu-

' Tynses A.IL ITpoueccyanbHble GpyHKIMK clenoBaTens: yuebHoe nocooue. C. 4.

2 Edpumuuen C.I1. Ykas. cou. C. 9.

3 OO U3 pe)opMaTOPCKHX TOJIOKEHUH 3aKITI0YAI0Ch B YIPa3JHEHUH H03HAHHS KaK
(dbopMBbI TIpeABAPUTEIBHOIO PACCIIEOBAHUS, TO3TOMY TEPMHHOJIOTHYECKU 3aJjauu peaBapu-
TEIBHOIO CJEICTBUS, IO CYTH, SIBJSUIMCH aHAJIOIOM 3a/a4 [IPEIBAPUTEIIHHOTO PacCiIeI0BaHusl.

4 KoHrermnust cyne6Hoi pegopmsl B Poccuiickoii @eneparuu. C. 90-91.
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TaTh HE 3a/Jadell MPEABApPUTEIBHOIO CIEACTBUS, a 33Jla4yeil OpraHOB IPEIBAPHU-
TeabHOro ciaencrBuss. C aHAJIOIMYHOM IO3MLIMM CIELYyEeT paccMaTpUBaTh M
«KOMITEHCAIIMI0 OOBHHsIEMOMY yiepOa, IPUYMHEHHOI'O HENPaBOMEPHBIM YIo-
JIOBHBIM IIPECIIETOBAHUEM.

ITozgnee B mpoekte 3akoHa «O CrnencrBeHHOM kKomuTeTre Poccuiickoi
Oepneparuny» (nanee — I[lpoekT) ObUIM OmNpeneneHbl Melb U 3aJayd OpraHoB
IIPEBAPUTENILHOTO CIIEACTBUA: «BcecTopoHHee, MOJIHOE U OOBEKTUBHOE pac-
CJIEIOBaHUE MPECTYIJIEHUI HAa OCHOBE MPaBUJILHOIO MPUMEHEHUS 3aKOHa C Ie-
JIbIO0 YCTAHOBJIEHUS UCTUHBI 10 KaXJIOMY YIOJIOBHOMY J€Ny, €r0 0OOCHOBAHHO-
My U 3aKOHHOMY Pa3pelICHHIO» !,

['oBopst 00 onpenenennsix B [IpoekTe 3amayax, Mbl HE MOXXEM HE 00pa-
TUTh BHUMAHUS HA TO, YTO B HEM HE YYT€HA MHOTOI'PAHHOCTh MPEABAPUTEIHLHO-
ro CIEACTBUS, OTPAHUYECHBI CTOSILIUE IIEPE]l HUM 3aa4l U BaXKHEUIIINE CTOPOHBI
AesTenbHOCTU. BcecTopoHHee, MojaHOe U OOBEKTHBHOE pacciieJOBaHHE Ipe-
CTYIUICHUH SIBJIICTCS BAXKHOM 3a/1ayeil, HO OHA JAJIEKO HE €AMHCTBEHHAS.

[IpumeuarenbHO, 4TO B IIpoekTe 1OBOJBHO TOYHO MOAMEYEHA LIENb J1EA-
TEJIbHOCTH: HE TOJIbKO YCTAHOBJIEHHME HMCTUHBI, HO U oOecrieueHue 000CHOBAH-
HOTO M 3aKOHHOT'O pa3pelieHus yroJoBHOro aena. Kpome Toro, oTcyTcTBHUE I0-
HATUSA «PACKPBITUE MPECTYIUIEHUS» CPEIU 3a]ad J10CyAe0HOro IpoU3BOICTBA B
[IpoekTe u B KoHuenuum MoxeT ObITh paC€HEHO BECbMa CUMBOJIUYHO.

Pa3BuTue B3rIS40B MPOLECCYATUCTOB O 3aja4ax MPeaBapUTEIbHOIO pac-
CJIeIOBaHUs MPUBEIO K 00pa30BaHUIO CUCTEMBI 33J1ay, aJIEKBaTHO OTpakKaBIIeH
POJIb MPEBAPUTENBHOTO PacciieJOBaHUs B JOCYJEOHOM MPOU3BOJICTBE, YTOJIOB-
HOM IIpoliecce B LIeJIOM. B pa3inyuHble UCTOpUYECKHE 3TAMbl CUCTEMbI 33/a4 OT-
JUYaIMCh Apyr OoT apyra. Hekotopele U3 HUX, BBUAY BIMSHHUS IOMUHUPOBAB-
IIMX B COOTBETCTBYIOIEE BPEMs INOJUTHYECKUX HJEH, MOJIy4daId MpPEeUMylie-
CTBEHHOE TIOJIO’KEHUE 110 CPAaBHEHUIO C ApyruMu. OAHAKO B 1€JIOM 0003HAUYEH-
Hasl cucTeMa 3ajjad IOJIOKUTEIbHO 3apeKOMeHloBana ceds. [1aBeHcTBYyOLIEE
3HAYCHHE YKAa3aHHBIX UCTOPUYECKU alpOOMPOBAHHBIX YCTAHOBJICEHUH 3aKItoya-
€TCSl B TOM, YTO UX CJIENYET YUYUTHIBATh [IPU ONPEIACIICHUN 3a7a4 IPEIBapUTEIb-
HOT'O PacCiIeJOBaHUsI B COBPEMEHHBIX YTOJIOBHO-IIPOLIECCYATIbHBIX YCIOBHSIX.

C npunsarnem YIIK P® cBA3aHbl KapAUHAIBHBIE IEPEMEHBI B YTOJIOBHOM
cynonpousBojacTBe. Cpeln YUYEHBIX-IIPOLIECCYaTUCTOB HE IMpEKpallaroTcs Io-
IIBITKA TPOSICHEHHUS] COBPEMEHHBIX 3aJad MPEIBAPUTEIBHOIO pacciaeqoBaHUs.
B 10 e Bpems cienyeT KOHCTaTUPOBAaTh, YTO MpeiaraéMble BapHaHTbl CUCTEM
3a/lay MPEeJBAPUTENBHOTO PacCieloBaHus 00JIaaloT, KaK MPaBUIIO, TEMHU Ke
HEJI0OCTaTKaMU, YTO U MPEIUIECTBYIOLIUE UM.

Tak, K.M. MurymuH, aHanu3upysi J0CcyJeOHO€ MPOU3BOJICTBO, yKazal,
4TO crneunduueckoil (HemocpeACTBEHHOM) 3aaueil cTaauu A0Cyne0HOro mpo-
M3BOJICTBA SABJIIETCS MOJArOTOBKAa OCHOBAHMM, YCIIOBHM M JIOKa3aTE€JIbCTBEHHOTO

I'Cos. roctumus. 1993. Ne 11. C. 24.
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Marepuaa Ul pa3pelieHus Jeia CyJ0M B CTauu CyaeOHOro MpoM3BOACTBA .
He BHUuKas B paccykJieHUsI aBTOpa O COOTHOUIEHUH JIOCYJI€OHOTO ITPOU3BOJICTBA
U MIPEJIBAPUTENILHOTO PAacCIe0BaHus, OTMETUM, YTO UM HE ObUIN YYTEHbI METO-
JOJIOTUYECKUE OCHOBBI KaTErOPHUH «3a1a4a», & UMEHHO OTCYTCTBYET y4eT BaX-
HEHUIIEero CBOMCTBAa — 00YCIOBIEHHOCTH 1enbio. [1o atoit mpuunne K.M. Mury-
IIMH JOIYCKAeT MOAMEHY KaTErOpUN «LEIb» U «3a1aday.

[Ipn ananu3e 3a7a4 NpeIBapUTEIBHOTO PACCIEIOBAHUSA HE B ITOJHOW Me-
p€ YUYHTBIBAKOTCS METOJMOJOTHYECKHE OCHOBBI W JPYTMMM aBTOpaMH. Tak,
I'.Il. XumMnueBa yTBEPKAAET, YTO «3aJa4d MPEIABAPUTEIBHOTO PACCIEHOBAHUS
3aKJII0YA0OTCS B 00€CIIEYeHUH 3aKOHHOT'O M1 0OOCHOBAHHOT'O pa3peuieHust CyJ0M
YIOJIOBHOTO JIENA, & TAKKE B CAMOCTOSITENIBHOM €r0 Pa3pelIeHUH B CIydae Ipu-
HATHS PELIECHUs O MPEKPALIEHUH YTOJOBHOTO Aena. ClienoBaTenbHO, HEOCPE-
CTBEHHBIM HA3HAUYE€HUEM JIaHHOM CTaJIMU CIIy>)KUT YCTAHOBJIEHUE OOCTOATEIILCTB
COBEpILICHMSI NIPECTYIUICHNS, U300JIMYEHNE JIMIIA WM JIUL, BUHOBHBIX B €0 CO-
BepiieHun»>. Kpome TOro, ee B HEJOCTATOUHON MEPE y4TEHA MHOTOIPAHHOCTh
IIPEABAPUTEIILHOIO PACCIIENOBAHUS, YTO OIPAHUYMIIO CTOSAILNE IEPE] HUM 3a/a-
YU ¥ JIMIIWIO €ro TEM CaMbIM BOKHEUIIMX CTOPOH AESITEIbHOCTH.

B ortnuuue ot ykazanubix yueHbix O.JI. BacunbeB B X0jie paccMOTpEHUS
3a/1a4 MPEABAPUTEIBHOTO PACCIECIOBAHUSA 3aTPOHYJ MX METOAOJOTMYECKHE ac-
neKkTbl B 00mplieil mepe. Kak mo3uTHBHBIE MOMEHT 0CO0O CIEAyeT OTMETHUTH
Y4ET TaKOI'0 BaKHOT'O CBOMCTBA 3aJa4M, KaK MEPAPXUYHOCTb. B TO ke Bpems
clielyeT KOHCTaTUPOBaTh, UTO JAaHHBIM aBTOp B ylIepO IPYyruM BaKHEUIIUM Me-
TOJOJIOTUYECKUM OCHOBAM YBJIEKCS YKa3aHHBIM CBOMCTBOM 3aJa4H, yJIEIIUB EMY
ype3MepHOoe BHUMaHUE. JJaHHOe 00CTOSATENBCTBO CHITPANIO U HETATUBHYIO POJIb.

Tax, O.JI. BacunbeB npemayiokusl KIacCUPUIUPOBATh 33Jaud MpeBapH-
TEJIBHOTO PAacCielOBaHUsl Ha OCHOBHBIE (TpPEX YPOBHEW), BCIOMOTIaTelIbHbIE
(paxynpTaTUBHBIE U 00s13aTENbHBIE) U TONOJHUTENbBHBIE. [I0 ero MHeHuto, K oc-
HOBHBIM 3a/1adyaM OTHOCSITCS IIPEKpallleHue YroJI0BHOIO Jiena (YrojJoBHOIO mpe-
CJICIOBaHUS) M YCTAaHOBJIICHHE OOCTOATENBCTB, MpeaycMoTpeHHbIX cT. 73 YIIK
P®, koroprie 00pa3yroT mepBhI ypoBeHb 3aaad. OCHOBHBIE 3a/ladyd BTOPOTO
YpOBHSI — cOOp, IPOBEPKa U OIIEHKA JI0KA3aTeIbCTB. 3a/iaya TPEThEro YPOBHS —
coOmto/ieHne 00OBbEKTUBHOCTU. BcromoraTenbHble 3aadyd MOJAPa3feistoTcs Ha
(akynpTaTUBHBIE (3aJepKaHHE, MPUMEHEHUE MEp IPECEUEHHUs, COXPAHECHHE
TaliHbl, TPUOCTAHOBJIEHUE MPEABAPUTEIILHOIO CIEACTBUA U JO3HAHUS, BO300-
HOBJICHUE TMPEABAPUTEIBHOIO CJIEACTBUS M JO3HAHUSA) U 00s3aTebHble (03HA-
KOMJICHHE HEKOTOPBIX YYAaCTHUKOB C MaTepuajaMH YIrOJIOBHOIO JIe€Jla, COCTAB-
JIeHuEe OOBUHUTENBHOTO 3aKJII0YEHUs, akTa). JlonoaHuTeNnbHbIE 3a0a4n: TPU3HAa-
HUE MpaBa Ha peadWIMTALMIO; NMPUHATHE MEp MO Mepeaade ocTaBIIUXcs Oe3

! Murymun K.M. JocynebHoe Npou3BOACTBO KaK CTails COBPEMEHHOIO YTOJOBHOIO
nporecca Poccuu: TeopeTueckue M MpUKIAAHbIE aCHEKThI : aBToped. AuC. ... KaHI. IOpUI.
Hayk. H. Hosropog, 2004. C. 19.

2 Xumnuesa I'.I1. Vkas. cou. C. 30.
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IPUCMOTPa W TIOMOIIM HECOBEPIICHHOJETHUX JeTeH, APYTHX WXKIAWBCHIICB, a
TakKe HYKIAOIIUXCS B TOCTOPOHHEM YXOJI€ TPeCcTapeNblXx POAWTENCH Mmoj0-
3peBaeMOro Uiu OOBHHIEMOTO, 3aICPKAHHOTO WM 3aKIIOYEHHOTO TOJI CTPAXKY
Ha MOTIeYeHHE OJU3KUX POACTBEHHUKOB, POJICTBEHHUKOB WJIU APYTHX JIUIL, JINOO
MOMENICHUIO UX B COOTBETCTBYIOIIUE JACTCKUE WIJIM COIHMAIbHBIC YUPEKICHUS,
MPUHSTHE MEP MO 00ECIICYCHUIO COXPAHHOCTH MMYIIECTBA M KUJIHINA TI0103pe-
BaeMOT0 WM OOBHHSIEMOTO, 33JICPKAHHOTO WM 3aKIIOUYCHHOTO TIOJ[ CTPaxy;
YBEIOMJICHHE KOTO-THO0 M3 ONHM3KUX POJACTBEHHUKOB, a TIPH UX OTCYTCTBHUH —
JIPYTUX POJICTBEHHUKOB TIOJI03PEBAEMOTO, O €ro 3aJiepKaHNH; BHECEHUE CIIEO-
BaTeJieM B COOTBETCTBYIOIIYIO OPTaHU3AIMIO WM COOTBETCTBYIOMIEMY JOJIXK-
HOCTHOMY JIMITY TIPEICTABIICHUSI O TIPUHITHU MEP IO YCTPAHEHUIO 00CTOSATEIh-
CTB, CIIOCOOCTBOBABIIINX COBEPIICHUIO MPECTYIUICHUS, WM JIPYTUX HAPYIICHHHA
3akoHa'.

O.JI. BacunbeB, BbICTpauBasi, M0 €ro MHEHUIO, CIAXCHHYIO CHCTEMY 3a-
7ad TPeBAPUTEIHLHOTO paccleOBaHUs, B P CIydaeB MOIMEHSIET KaTeTOPUHU
«3a7ada» U «CpeacTBo». Ecim pyKoBOJICTBOBATHCS MPEIOKEHHON aBTOPOM JIO-
TUKOH, TO 3a/1aue paccieoBaHusl MOXXHO Oy/IeT Ha3BaTh W 3aBEpEHHUE MpoIlec-
CyaJIbHOTO JIOKYMEHTAa TOJNUCHIO cienoBaTens. KoneuHo, 3/1ech Mbl yTpUpYyeM,
OJTHAKO ATOT MPUMEP HATISITHO JIEMOHCTPUPYET, UTO MOBEPXHOCTHOE M3YUCHHE
OCHOBOITOJIATAONINX TPU3HAKOB KaTETOPHUH «33J]1a4day WU YBIICYEHHOCTh HEKO-
TOPBIMHU U3 HUX TMOYAC IPUBOIAT K OMMUOOYHBIM B3TIIsA1aM. Bo3Bpamasics k pa-
HEe H3JIOKEHHOMY MaTepuaily, TMOBTOPUM, YTO 3ajava IPEICTaBIACT COOOM
dbopMy TpaBOBOIO JOJKEHCTBOBaHUS, BRIpAXKEHHYIO B oOuiei gopme. besyc-
JIOBHO, OHA pacriojaraeT CBOMCTBEHHBIM €l PEIICHUEM U CPEACTBAMU JJISI ATOTO.
OpmHaKo OTOXAECTBICHUE MOHATHH «3a/1ada» U «CPEICTBO» HEAOIMYCTHMO.

Kpome TOro, HE cuMTaeM BO3MOXKHBIM TOJPA3ACIATh 3a/a4yu MpeaBapH-
TEJIBHOTO pacCIIeIOBaHMsI M0 3HAYMMOCTH, CyllecTBeHHOCTH. [Ipencrassercs,
YTO BCE 3a/1a4dl MPEABAPUTEIHHOTO paccleoBaHus (€CIU 3TO JEHCTBUTEIIBHO
3a/1aym) SBISIOTCS 3HAYUMBIMU. VX HE TOJIBKO HEBO3MOXKHO, HO ¥ HEJOITYCTUMO
KJIacCU(UIIMPOBATH HMCXOAS W3 «HUCKYCCTBEHHON BaXHOCTH» HA OCHOBHEIE,
BCIIOMOTATEIbHBIC, TONMOJHUTEIbHBIC U T. .

Tak, I1.C. DnbkuHA, paccMaTpuBasi BCTPEUAIOIINECS B JIUTEPATYpPE COIO-
CTaBJICHUS DJIEMEHTOB CUCTEMBI IIEJICTIONATaHusI TI0 MX 3HAYCHUIO, BRICKA3bIBaIa
crenyroniee MHeHUE. «Hukakumu cooOpakeHUs MU, Hampumep ... 3a00Toi 00
OXpaHe TpaB W WHTEPECOB JIMYHOCTH OT HEOCHOBATEIHHOTO IMPHUBJICUYCHHS H
OCYXJCHHS, HEIb3s OIMPaBlIaTh HEPACKPHITOEC NPECTYIUICHUE, HEOOHApYKCHHE
BUHOBHOT'O WJIM €0 HEOCHOBATEIIbHOE OIpaBaHue, BIPOUYEM, Kak U COOOpaxe-
HUSMH OTHOCHTEIBHO YCTPAaHEHHUS HEPACKPHIBAEMOCTH MPECTYIUICHUA WIH He-

' Bacunbes O.JI. llenu ¥ 3aauy OpeABAPUTENIHLHOTO PACCIENOBAHMSA U €ro (QopM.
C. 26-29.
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YCTAHOBJICHUS] BUHOBHBIX HEJb3sl ONPaBaTh IPHUBIEUEHHE U OCYkKJEHHE HEBU-
HOBHBIX» .

BhIsSBIICHHBIE HEJJOCTATKH B PACCYKICHHUAX aBTOPOB O 3aa4ax IpeBapy-
TEJIBHOTO PAcCIeOBAHUS HE MO3BOJIAIOT HAM OBITh IPUBEPKEHIAMU UMEIOIINX-
ca Touek 3penud. IIpu onpeseneHny HEoCPeACTBEHHBIX BUJIOB 3aa4 IIPeIBa-
PUTENBEHOTO PacciIeoBaHus CIeAyeT OPHEHTUPOBATHCS HAa MX METOJ0JIOrHYe-
CKHE OCHOBBI, COBPEMEHHBIE YTOJOBHO-IIpOIiecCyabHble peanuu. Ilocienyro-
IMH y4eT paHee yKa3aHHBIX METOJOJIOTMYECKHX MOJIOKEHHH, HCTOPUYECKOTo
ONbITA, a TAKXKE AHAIU3 3aKOHOJATENbCTBA M MHEHHUH Y4EHBIX MO3BOJIHMT HaM
IPEJIOKHUTh CBOE IIPEACTABICHIE CUCTEMBI 33714,

" Jnpkunp I1. C. Leny U CpeacTBa UX JTOCTHKEHHS B COBETCKOM YTOJIOBHO-TIPOLIECCY-
anbHOM npase. C. 43.
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I'VJTABA 11
CHUCTEMA 3ATAY ITPE/IBAPUTEJ/IBHOI'O
PACCJIEJOBAHUA

BbISIBIEHHBIE TEOPETUKO-NPABOBBIE MPEANOCHUIKA, UCTOPUYECKUN OIBIT,
aHaJIM3 3aKOHOJATEJIbCTBA, MHEHUI YUYEHBIX, @ TAKXKE COBPEMEHHBIX YTOJIOBHO-
IIPOLIECCYAIbHBIX pEaIuil MO3BOJWI NPEMIOKHUTh CUCTEMY 3alad IpeaBapu-
TEJIBHOTO pacclie/IOBaHMsI KaK COBOKYITHOCTb B3aMMOCBSI3aHHBIX U B3aUMOOOY-
CJIOBJIEHHBIX (DOPM MPaBOBOrO JOJKEHCTBOBAHMSI, HAIIPABJICHHBIX HA JIOCTHXKE-
HUE LEJH NPEJBAPUTEIBHOTO PacCaeI0BaHUS.

OcHoBomnoJjararonye Havajaa 3a/1ad MpeABapUTeIbHOIO PacCieIOBaHUs B
CBOEH COBOKYIHOCTH, BBICTyMasi (MCIONB3Ys (PUIOCOPCKYI0 TEPMUHOIOTHIO) B
KauecTBE «OOLIEro» Mo OTHOUIEHUIO K IMPEABAapPUTEIbHOMY pacCieIOBAHMIO, B
JAHHOM CIllydyae — «4acCTHOMY», JE€TEPMUHUPYIOT cucTteMy 3ajaad. Hasnauenwue
YTOJIOBHOTO CYAONPOU3BOACTBA, 1I€b YTOJOBHOTO MPOLECCA U MPEABAPUTEND-
HOT'O pacciiefoBaHusi TPeOYIOT peann3aluy MyTeM PEelIeHHs] COOTBETCTBYIOIIETO
psla 3a1ay.

Tak, cTpemiieHne K JOCTHXKEHMIO LIEJIM MPEABAPUTEIBHOIO pacciie10Ba-
HUS B BUJIE NPEABAPUTEIHHON MPABOBOM OLIEHKH JesiHUS, 00JaJaoero npu-
3HaKaMM IPECTYIUICHUs, ONPEIENIIeT psJl HEIOCPEICTBEHHBIX 3a/a4, o0eceyn-
BAaIOIUX TaKOBOE CTPEMJICHHUE.

Oco3HaBasi BaXHOCTb YCTAaHOBJEHHUS OOCTOSTENBCTB IMPOU3OLIEIIIETO
MPECTYIUIEHUS, UX MPABOBOI OLIEHKH, HEBO3MOYKHO HCKIIIOYATh MHBIE BaXKHEM-
mme 1eHHoctu. He Menee, yeM ycTaHOBIIEHUE JIEHCTBUTEIBHBIX OOCTOSITENHCTB
COOBITHSI, BaYKHA U OXpaHa MpaB YeJIOBEKa MPHU PacciieIOBaHUU NMPECTYIUICHUN U
PaccMOTpPEHUH Jiena B cye .

VYTOonoBHBINM MpoIecC BbI3BAH K JKU3HU (paKTaMH MPECTYHHBIX MOCSTa-
TEJIbCTB, HAPYIICHUSIMH TIpaB U cBoOoA. VX paccienoBanue 10KHO MPUBOIUTH
HE TOJIbKO K HAaKa3aHWIO BUHOBHBIX, HO U K BOCCTAHOBJICHUIO HAPYIIECHHBIX IPaB
NOCTPaJaBUINX, BO3MEIIEHUIO IPUYMHEHHOTO Bpena. Kpome Toro, nmpu camom
OCYIIECTBJICHUH YTOJOBHOI'O CYJOMPOU3BOACTBA TpeOyeTcst obecrneunBaTh pea-
JIM3aLHI0 OXPaHSEMbIX HHTEPECOB YYACTHUKOB MPOLECCA, B CBA3U C YEM HENO-
MyCTUMO HEONpPaB/aHHOE OTpaHUYEHUE WM HapylIeHUe uX IpaB, CBOOOJ U 3a-
KOHHBIX HHTEPECOB.

CoznlaHve mpaBOBBIX YCIIOBUW UIsl pealu3alyy MOCTPaJaBIIMMU OT CO-
BEpLIEHUS NPECTYIUIEHUS] CBOMX IPaB U 3aLIUThl 3aKOHHBIX UHTEPECOB, & B HeE-
O0XOJUMBIX CIIy4asx oOecleyeHHe 3alUThl WX MpaB U 3aKOHHBIX HHTEPECOB
TpeOyIOT CUMMETPUYHBIX AchcTBHI. HeoOxoaumMo orpaxaeHue JUYHOCTH OT
HE3aKOHHBIX U HEOOOCHOBAHHBIX JESIHHUA CO CTOPOHBI JOJKHOCTHBIX JIHII,

' Tlerpyxun W.JI. Yenosek u BuacTs (B chepe 60pbOBI ¢ MPeCTYMHOCTHI0). M., 1999.
C. 118.
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YIOJTHOMOYEHHBIX TOCYAapCTBEHHBIX OPTaHOB, IPABOMOYHBIX MPUMEHSATH MpPHU-
HyKJEHHE U OTPAaHUYMBATh IIPaBa M CBOOO/IBI UEJIOBEKA U IPaXkJaHKHA ',

[IpenBaputensHOe paccienoBaHME KakK JOCyJeOHash 4acTh YTOJIOBHOTO
CyJIOIIPOU3BOJICTBA 00S3aHO MPUHUMATh CaMOE€ HEMOCPEICTBEHHOE Y4YacTHE B
MpollecCyaabHOM 3ammTe PUrypaHTOB MPOIEcca, MOITOMY Ha HETO BO3JIAratoTCs
PS7l YCTAaHOBJICHHM, CBSA3aHHBIX C 3alIATOMN MPaB M 3aKOHHBIX MHTEPECOB yU4aCT-
HUKOB YTOJIOBHOTO Tpoliecca B Xoie JocyAeOHOro mpousBoacTBa. Hecmotps Ha
HEKOTOPYIO OMOCPEIOBAaHHOCTH MOJAOOHOTI0 Kpyra 3aJad ¢ MPaBOBOW OLIEHKOH,
OCYIIECTBIISIEMOI TPEIBAPUTEIHHBIM PACCICAOBAHNEM (HE MPOSBICHUEM TIpsi-
MO CBSI3M C YCTaHaBIIMBAEMBIM COOBITHEM IPOIILJIOTO), BMECTE C TEM TAKOBBIC
3a/la4yd OXBATBIBAIOTCS CHEIU(PUKON TMPEIBAPUTEIHHOTO PaCCIICIOBAHUSA, €T0
MHOTOTPaHHOCTBIO, OIPENEISAIOT €ero IeJeHamnpaBiIeHHOCTh. [Ipeanaraemeie B
KadecTBe 3ajau MPEABAPUTEIBHOTO paccieOBaHUs MPABO3ANIUTHRIE U TIPOdU-
JAKTUYECKHE YCTAHOBIECHHUS B KOHIIE KOHIIOB CIIOCOOCTBYIOT OCYIIECTBICHHUIO
IpeIBAPUTEIHLHON MPABOBON OLIEHKH, 00SCIICUUBAIOT MPUHATHE OKOHYATEIHHO-
ro pemieHusi Mo UToraM J0CyneOHOTO MPOW3BOACTBA. boiee Toro, mpeaBapu-
TeJbHAs TPaBOBas OIEHKA, OCYIIECTBIsIEMasi B 4aCcTU, HAIPUMED, 3aIUTHI TIPaB
M 3aKOHHBIX MHTEPECOB YYACTHHKOB YTOJOBHOI'O CYOMPOU3BOJICTBA, OTPAHU-
YHBAaeTCS paMKaMH JOCYJEOHOTrO MPOU3BOJICTBA, MEPEIPOBEPSAETCS Ha MOCIe-
DYIOLIUX 3Tanax — B paMKax CyJeOHOro pazoupaTenbCcTBa.

Cucrema 3amauy HpeIBAPUTEIBLHOTO PACCICAOBAHUS HE SIBISIETCS COBO-
KYITHOCTBIO TIOJIOKCHHM Pa3IMYHON 3HAYMMOCTH, PACIIONIOKEHHBIX B BHUJC HU-
’Ke-, BBIIIECTOSIINX CTYIICHEH, TaK KaK KaK/as U3 HUX BBIPaKaeT TaKy CTOPO-
HY CYyIIECTBa IPEABAPUTEIBHOTO paccieoBaHus, 0e3 KOTOPOW HEBO3MOXKHO
JIOCTHKEHHE TIEJIM YTOJIOBHOTO MPOIIecca, Ha3HAUCHHUST YTOJIOBHOTO CYyIOTPOU3-
BOJICTBA. 3a/1ayll NIPEIBAPUTEIHLHOTO PACCICIOBAHUS — 3TO OpPraHUYECKH B3au-
MOCBSI3aHHBIC M OJJMHAKOBO BAXKHBIC IOJIOKCHHS, CTOSIIME B OJHOM psay. WX
COBOKYITHOCTh TIPEJCTABIISIET COOOW EAMHYI0 B3aMMO3aBHCHMYIO, B3aUMOJICH-
CTBYIOIIYIO ¥ B3aUMOOOYCITIOBICHHYIO CHCTEMY.

[TomuepkHeM, cucteMa 3agad MPEABAPUTEIBHOTO PACCIICIOBAHUS HE SB-
JSIETCSL JKECTKO OMPEICJICHHBIM TEPEUYHEM YCTAHOBIICHUM, KOTOPBIN JOJIKEH
HEYKOCHUTEJIHHO BBITIOJIHITHCS BHE 3aBUCUMOCTH OT OOCTOSITEHCTB YTOJIOBHO-
ro jena. YCTaHOBJICHUS, HAIIEANINE OTPAKCHUE B 3a7a4ax MPEIBAPUTEIHHOTO
paccieoBaHus, SBISISICh OPUCHTUPOM JICSITEIBHOCTH, CJIEIYET alanTHPOBATh K
KOHKPETHBIM YCIIOBUSIM PACCIEAyeMOro coObITHS. Tak, HEKOTOPBIC 3a1a49d MO-
T'YT YCIOKHATHCS, YIIPOIIATHCS WM, BBUIY OTCYTCTBUS HEOOXOJIUMOCTH UX BHI-
MIOJTHCHHUSI, HE OBITh BO3JIaraeMbIMHU.

' Angpeesa O.M. KoHuenTyanbHble OCHOBbI COOTHOIICHHS NpPaB U 0OS3aHHOCTEH

rocyJapcTBa U JIMYHOCTH B YTOJOBHOM Tpouecce Poccuiickoit denepannu u ux UCIOIb30Ba-
HUE JJIs IPAaBOBOT'O PEryJIMPOBAHUS ACSITEIBHOCTHU M0 PACIOPSIKEHUIO MTPEAMETOM YIOJIOBHO-
ro mpotecca : aBroped. auc. ... 1-pa ropui. Hayk. Tomck, 2007. C. 19-20.
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§ 1. 3agauu npeaBapUTEJIBHOIO paccjieJ0BaHud,
HeIMOoCPEeICTBEHHO O0eceunBarolie nmpeaBapuTejJIbHyI0
IPaBOBYIO OLIEHKY JeAHUs, 00/1aJAaI0IIero NPUu3HaKaMu
IpeCcTyIJIEeHUA

Ceoespemennoe, 6cecmoponnee, noJiHoe U 00bEKMUBHOE UCCIE006aAHUE
npecmynjieHus.

BaxxHeHIIUM NPU3HAKOM, XapaKTEPU3YIOIIUM pPacCie0BaHUE IPECTYII-
JIEHUH, SBIISIETCA €ro NMO3HABATEJIbHO-IIOUCKOBAs HaIpaBiIeHHOCTb. MccienoBa-
HUE OOCTOATENBCTB MPOU3OLIEAIIEr0 COOBITHS OCYIIECTBISETCS MOCPEACTBOM
oOHapyxeHHs] HHPOpPMaIlUU, OT TMEPBUYHBIX CBEJIEHUN — K JOCTATOYHBIM JIaH-
HbIM. OJIHUM W3 MOHSATUN, UCHOJIb3YEMbIX N1 0003HAY€HUsl ATOro IMpolecca,
ABJISIETCS IOHATHE «PACKPBITUE MIPECTYIUICHUI».

B TpaauIiMOHHOM MOHUMaHUU «PACKPBITHE MPECTYIUICHUID» Ipeanoiara-
€T BBIICHEHUE OOCTOATENBCTB, MOAJIEKAIMX YCTAHOBICHUIO MO KOHKPETHOMY
YTrOJIOBHOMY /1€y, BO3MOXKHOCTb JJaJIbHEMILIEr0 IPUHATUSA Cy1eOHOrO peleHus
Ha KX OCHOBE. PackpsIiTHe NpPECTYIUIEHWM CIIY)KUT IIPABOBBIM MEXaHHU3MOM,
o0ecrneurBaroIIKM MIPU3HAHUE, COOJIIOIEHUE U 3alUTY MIpaB U CBOOO ueloBeKa
¥ TPaKIaHWHA TOCYIAPCTBOM B JIMIIE €0 CIENUATU3UPOBAHHBIX OPraHoB .

Ecou VIIK PCOCP 3agaua packpbITUs NPECTYIUIEHUM BO3Jarajiach He
TOJIBKO HA MPEIBAPUTEIBHOE PACCIENOBAHNE, HO U B LIEJIOM HAa YTOJOBHOE CY-
nonponsBoacTso, To B YIIK P® Takas ycranoBka orcyrcrByer. B cr. 6 YIIK
P® — pernmameHTHpYIOIIEN HAa3HAYEHUE YTOJIOBHOTO CYAOINPOU3BOACTBA — KaK
U3BECTHO, HE MMEETCS HEMOCPEICTBEHHOTO YKa3aHHs Ha HEOOXOJUMOCThH HC-
CJIeIOBaHUs OOCTOSITENIbCTB MpPECTYNHOro coowiTus. IlosTomy cienyer coria-
CUTBhCS C MHEHUEM, YTO MCIMOJIb3yeMas «HOPMATHBHAs TPAKTOBKA "Ha3HAUYEHHUS
npoiiecca’ He nepenaeT cneuuKy yrojlOBHOTO Ipouecca (OHa CIUIIKOM pac-
IUIbIBYATA), U3 HEE HAIlpO4b MCue3jia MO3HaBaTeNbHAsl HAlleJIECHHOCTh Ipoliec-
ca»?,

OpHako umcciaenoBarenbeKkas CyLIHOCTh IPEIBAPUTEIBHOTO pacciiel0Ba-
HUS IPEAINoiaraeT MOCTAHOBKY ISl JAHHOW JESTENbHOCTH COOTBETCTBYIOIIEH
(ykazanHOW wuiu mojgo0HOW eif) 3amaun. B.A. A3apoB, TOBOpS O 3HAYUMOCTH
PacKpbITUS MPECTYIUICHUH, HAa3bIBAET €r0 «KPYMHBIM (ParMEeHTOM JAESTEIbHO-
CTH OpraHOB IPEIBAPUTENILHOTO pacciefoBaHus MO OoppOe C MpecTymHO-

! Kynosa D.®. YronosHslii npouecc Poccuu: HCTUHA M COCTA3ATENLHOCTD // 3aKOHO-
natenscTBO. 2002. Ne 9. C. 71-79; Enukees 3./[. YHubpUKanus 3agad yroJoBHOTO CyI0IPOU3-
BOJICTBA KaK OJHO W3 HampasieHuil coBepuieHcTtBoBanus YIIK crpan CHI' // AkryanbHbie
npo6aemsl pasa Poccun u ctpan CHI' : marepuans! [X MexayHap. Hayd.-mpakT. KoH). Ye-
nsounck, 2007. Y. I11. C. 174.

2 Tonskos M.II. HanmoHan-mponeccyamusM Kak HAEOJOTMYeckas OCHOBA OTede-
CTBEHHOTO yroJioBHoOro mporecca // [lateaecsr ner kadenpe yromosroro mporecca Ypl'TOA
(CION) : maTepuanbl MeXIyHap. Hayd.-pakT. koH(. ExarepunOypr, 2005. Y. 2. C. 192-193.
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cteion!. B.®. CTaTKyc BBICKa3ajl NPEIIOKEHUE O HEOOXOIMMOCTH IIOATOTOBKH
MHCTPYKIUU C «U3JIOKEHUEM TPeOOBaHUM O TOM, YTO 3a7ady pPaCKpBITHS Ipe-
CTYIUICHUI HUKTO C IPABOOXPAaHMTEIBLHBIX OpraHoB He cHuMmam»’. JI.3. JMut-
pueBa ObICTPOE M TIOJIHOE PACKPHITHE MPECTYIUICHUS HA3bIBAET IEPBOOUYEPETHOM
3amaueii’. Kpome Toro, HeT abCOIIOTHOIO OTKa3a OT MCIOJIL30BAHUS IOHSTHUS
«PACKPBITHE NPECTYILICHUS» B ACHCTBYIONIEM 3aKOHOIATENLCTBE?,

Cornamasice ¢ HEOOXOAMMOCTBIO BO3JI0KEHUSI HA MpPEIBaApPUTEIBHOE pac-
CJIENOBAHUE YCTAHOBJICHUS MMO3HABATEIBHO-MIOMCKOBOM HAIPABIEHHOCTH, OTME-
THM HEOJIHO3HAYHOCTh €€ OMPEAEJIEHUS MOCPEICTBOM PACKPBITHS MPECTYILIE-
HUSL.

MHOroneTHssl TUCKYCCHUSl 10 TOBOJY IMOHSTHUA «PACKPBITHE MPECTYILIE-
HUS» HE MpHBeia K OOUIENPUHATOMY MHEHHUIO CpelM YyueHbIX. B murtepatype
BBIJIEJISIIOTCSI HECKOJIBKO PA3JIMYarOIIMXCs MOAX010B. OTINYUS MEXKy HUMH 3a-
KJIIOYAIOTCSI B pa3HOM 00bEeME YCTaHABIMBAEMBIX CBEJICHHUI U, COOTBETCTBEHHO,
HACTYIUIEHUM MOMEHTA, C KOTOPOTO MPECTYIJIEHUE IMPU3HAETCS PACKPBITHIM.
OnuH U3 HUX PACKPHITUE MPECTYIUICHUS OTPAHUYHMBAET YCTAHOBIICHUEM COOBI-
THS TIPECTYIIHOTO JESHHS U €r0 COBEPIIECHHUS OpeaeaeHHbIM munomM°. [Tocneno-

' Azapos B.A. YronosHo-TporieccyanbHas HIEONOTHS M OJHOMMEHHas (paseoso-
rus // Bectauk OpenOypr. yH-Ta. 2006. Ne 3(53). C. 5.

2 Crarkyc B.®. O gByx npo6nemax HoBoro YIIK P® // T'oc-Bo u mpaso. 2002. Ne 9.
C. 103.

3 Jimutpuena J1.3. MexxyHapo HbIE aKThl B MEXaHW3MeE 3alIUTHI PaB MOTEPIIEBIINX B
YTOJIOBHOM CYyIOTPOU3BOACTBE // YdueHble 3amucku: cO. Hayd. Tp. opui. ¢ak-ta OpeHoypr.
roc. yH-Ta. OpenOypr, 2006. Beim. 3. C. 355.

* O nonuuun : ®enepanbupii 3akon ot 7 pespans 2011 r. Ne 3-®3 // Poccuiickas ra-
3eta. 2011. 8 dep.; O comepkaHnM MO CTpaXKeH MOJAO3PEBACMBIX U OOBHUHSIEMBIX B COBEP-
meHuu npectymieHuid : dexepanbHblii 3akoH 0T 15 nrons 1995 r. Ne 103-@3 // Cobpanue
3aKkoHonmarenbcTBa Poccuiickoit ®Depepammu. 1995. Ne29. Cr.2759; OO6 omnepaTuBHO-
PO3BICKHOHU fesiTenbHOCTH : DenepanbHblil 3akoH oT 12 aBrycta 1995 r. Ne 144-@3 // Cobpa-
HUe 3akoHomateabcTBa Poccuiickoin Deaepanmu. 1995. No 33, Cr. 3349; OO0 ocHOBax cucre-
MBI IPO(PUITAKTHKHN O€3HAJ30pHOCTH U MPABOHAPYIICHUH HECOBEPIIEHHOJIETHUX : Denepab-
HBI 3aK0H OT 24 nroHs 1999 r. Ne 120-®3 // Cobpanue 3akoHomarenscTBa Poccuiickoit de-
neparuu. 1999. Ne 26. Ct. 3177; O rocyaapCTBEHHOM 3aluTe MOTEPIEBIINX, CBUIETENEH U
WHBIX YYaCTHHKOB YTOJIOBHOTO Cyaonpou3BoAcTBa : denepanbHblii 3ak0H OoT 20 aBrycra
2004 r. Ne 119-@3 // Cobpanue 3axkoHoxmarenbctBa Poccuiickoit @enepamuu. 2004. Ne 34.
Cr. 3534; O enuHoM yuerte npecTyIuieHui : npuka3 ['ennpokyparypsl Poccun, MB/I Poccun,
MUYC Poccun, Muntocra Poccuu, ®Cb Poccun, Munskonompaszsutus Poccun, @CKH Poc-
cun ot 29 nexabps 2005 r. Ne 39/1070/1021/253/780/353/399 // Poc. razera. 2006. 25 stHB.

> Kapnen W.U. TIpo6nema npectynnocta. M., 1969. C. 152; Muxaiinos A.U., Cepre-
eB JI.A. [IponieccyanbHasi CyniHOCTh pacKpbITHs npectyruieHus / CoB. Toc-Bo u mpaBo. 1971.
Ne 4. C. 112; Kanunus FO.B. O nossituu packpelTus npectyruieHnit // Bonpockl kpuMuHaiu-
CTUYECKON METOJIOJIOTUH, TAKTUKH U METOAuKH paccienoBanus. M., 1973. C. 35-36; Anum-
okaHOB b. PackpeiThe mpecTyruieHMH — 3ajada CiIeACTBEHHBIX opraHoB. TamikeHt, 1975.
C. 10; Sxyoosud H.A. Tlpomeccyanbnbie GyHKIMU cienoBatels // [Ipobnemsl mpeaBapu-
TEJIBHOTO CJIEACTBUS B YTOJIOBHOM CYIONPOU3BOACTBE : ¢0. Hayd. Tp. M., 1980. C. 17; JIu6o-
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BaTEJIM JPYroro IOJAX0Aa YKa3blBAKOT, YTO PACKPBITHE MPECTYIUICHUS 3aKIr04a-
€TCs B YCTAHOBJICHUU JAHHBIX O IIPECTYILUICHUU U BUHOBHOM B €I0 COBEPIIECHUU
B 00bEME, MO3BOIAIOMIEM NMPENbIBUTE 00BuHEHME!. TIpencTaBuTENn TPETHETO
HAaIMpPAaBJICHUS I10J PACKPBITHEM IPECTYIUICHUS IMOHUMAKOT YCTAHOBJIIEHUE BCEX
00CTOSITENBCTB MO JENy, MOJJISKANINX TI0Ka3bIBAHUIO, YTO SIBIISIETCS OCHOBAHU-
€M JJIsl OKOHYAHHS MPEeABAPUTEIBLHOTO PacciieIoBaHusl U COCTaBJICHUSI OOBUHMU-
TEJBHOIO 3aKmoueHus’. Mmes oOmeil HaleaeHHOCTH OPraHOB YIOJIOBHOM FOC-
THUIMY HA €IUHBI MOMEHT PACKPBITUS NPECTYIUICHUI BbIPA3UIIaCh B MOAXO/IE, B
COOTBETCTBHM C KOTOPBIM IMPECTYIUICHUE MPU3HAETCA PACKPBITHIM JIMIIb IOCIIE
BBIHECEHUS CYy[ICOHOTO PEIICHUs M0 YTOJIOBHOMY JIeJy U BCTYIUICHUS €r0O B 3a-
xouHyr0 cuy’. Tak, mo Muenuro MU.M. T'yTKMHA, «PACKPHITh IPECTYIICHHE —
ATO 3HAYUT OOHAPYXXUTh €ro, YCTAHOBUTH OOCTOSITENILCTBA COBEPILICHHUS, JIHII,
BUHOBHBIX B COBEPIICHUU IIPECTYIUICHUS, U MPUBJIEYb UX K YTOJOBHOM OTBET-
creennoctu»*. C. OctpoymoB u C. [IaHUeHKO pacKphITHE MPECTYILIEHHS OIPE-
JEJIUIIA KaK IIPAaBOMEPHYIO JIEATEIBbHOCTh OPraHOB IIPEIBAPUTEIBHOIO paccie-
JIOBAHUSI B OCYLIECTBJIEHUH NIEPBOM OCHOBHOM 3a/1a4M YI'OJIOBHOTO CYJIONPOU3-
BOJICTBA TIO OOHAPYKEHHUIO COOBITHS MPECTYIUICHHUS U JIWI], €TO COBEPIIUBIINX,
3aBEPIIAIOIIYIOCS HAMPABICHUEM YTOJIOBHOTO Jejia 00 3TOM MPECTYIUICHUU B
CyJl IPOKYPOPOM C YTBEPKJACHHBIM OOBUHUTEIBHBIM 3aKIIOUYCHUEM U MOCIETY-
IOIMM BBIHECEHHEM CYJIOM TI0 3TOMY JIelTy OOBHHHTEIBLHOTO MpUTroBOpa (JInbo

3aeB J[.I1. K Bompocy o moHsTHU packpbeiTust npectyiienus // Bectauk TBepckoro rocymap-
ctBeHHOro yHuBepcurera. Cepus «lIpaBo». 2015. Ne 4. C. 63-64.

! Becenos F0.U. TloHATHE TONHOTO pAacKpHITHs TpecTymieHuii / COOpHUK cTaTeit
aabloHKTOB M couckareneit. M., 1971. Bemm. 3. C. 30; I'aBpunoB A.K. PackpsiTue npecryruie-
HUI Ha IpeJBapUTEIILHOM CIIEICTBUHU (IIPAaBOBBIE M OpraHU3allMOHHbIE BOIIPOCH!). Bonrorpan,
1976. C.25; I'epacumoB U.®d. Hexoropsie mpoOieMbl pacKkpbIThs HpecTyruieHuil. Ceepa-
noBck, 1975. C. 50; JlaBnapenko JI.U. PackpbiTre npecTyIieHHus Kak OJIHa W3 3a7a4 OpraHoB
npeaBapuTeNbHOro pacciuenoBanus // Cubupckuit opuandeckuii BectHuk. 2013. Ne 1 (60).
C. 100.

2 Yorun H.B., ®arkywmn ®.H. IpensapuTensHoe CIEACTBUE B COBETCKOM YIOJIOB-
HOM mporiecce. M., 1965. C. 38; MaiiopoB H. Yuer packpsitust npecryruienuii / Coil. 3aKoH-
HocTh. 1970. Ne 2. C. 44; BukrtopoB b.A. O0uiue ycnoBusi npeaBapuTeNbHOIO paccieioBa-
Husa. M., 1971. C. 5-7; Bonos B.I'. O6 orneHke 3pheKTHBHOCTH AESITEIBHOCTH 10 PACKPHITHIO
npecTyrieHni // Bonmpockl pacKpbITHS U paccieoBaHUs MPeCcTyIyieHuid : ¢6. Hayd. Tp. M.,
1982. C. 28.

3 Jlysrun .M. PaccnenoBanue kak npouecc no3Hanus. M., 1969. C. 16; Pozenu-
Baiir B.E. K Bompocy o nonsituu packpeitoro npecryrieHus / COopHUK HaydHBIX padoTt Ka-
3axckoro HUMCO. Anma-Ata, 1971. Bem. 2. C. 277; Ckopomuukos K.C. CymectByronas
crcTeMa ydeTa MPeCTyIUICHUI U PacKpPBITUS WX HYXIaeTcs B KapauHaibHOH pedopme // 'oc-
Bo u npaso. 2000. Ne 1. C. 108; JIs610Ba FO.JI. HekoTopble acieKTbl COOTHOIIEHUSI paCKpbI-
TUSL ¥ pacciieoBanus npecrymuieHuit / M3sectust Tynbekoro rocynuBepeutera. 2009. Ne 1.
C. 363; Uynunkun 0.b. Conepxanue KaTeropuil «pacKpbITHE», «PACCIEAOBAHUE» U «pac-
KPBIBAEMOCTBY» TPECTYIUICHHH B POCCHICKOM 3aKOHOnaTeNbCTBe // Poccuiickas roCTHIHS.
2019. Ne 4. C. 35.

4 I'yrkun .M. B3aumoseiicTBie MUIUIUU C OOIIECTBEHHOCTHIO MPH IPOU3BOJICTBE
JO3HAHMS : TOCOOME IS MpaKkTudeckux padbotHukoB. M, 1963. C. 7.
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OTIpe/ENICHUs] O MPEKPALIEHUH YIOJOBHOIO JIeNa M0 HepeaOUIUTUPYIOIIHUM OC-
HOBAHHUSM) U BCTYIUICHUEM €T0 B 3aKOHHYIO CHIIY .

[Ipu3HaBas, 4TO OKOHYATEIBHOE PEIIEHUE MO PACCIEIyEMOMY IPECTYII-
JIEHUIO MOKET OBITh IPHUHATO TOJBKO M MCKIHOYUTEIBHO HA OCHOBE IIPUTOBOPA,
HEKOTOPbIE IPOLECCYAINCTHl TEM HE MEHEE HE Pa3AeiiId MOCIEIHIOK IO3U-
nuro. Tak, A. I'epacyH oTMedast, 4TO IPU3HAHUE NPECTYILICHNUS PACKPBITHIM I10-
ClIe BBIHECEHHs IPUTOBOpA O3HAYAIO Obl «BO3JOKEHHWE OTBETCTBEHHOCTH 32
MIOJIHO€ PACKPBITHE NPECTYIUIEHUSI HA CyJ U CHH)KEHHE TpeOOBaHUM, MPEAbSB-
JIAEMBIX K OPraHaM JO3HaHHS U CIIEICTBHSN .,

OTCyTCTBHE €OUHOTO MOHATHUS «PACKPBITHE NPECTYIUICHUI» AENaeT 3a-
TPYJIHUTEIBHBIM €0 UCIIOJIb30BaHUE B YTOJIOBHOM Ipoiiecce. C HEKOTOPBIX MOpP
B HayKe BCE€ Yallle CTajJyd BO3HUKATh MHEHUS O HEOOXOIUMOCTH OTKa3za OT €ro
ynorpebaenus. OgHON U3 NPUUUH OBUIO TO, YTO y KaTErOPUH «PACKPBITHE)» OT-
MEYaJoch HaJIM4Yue OIpPEAEIEHHOr0 OOBUHUTENBHOrO YyKJIOHAa. Hampuwmep,
N.®. 'epacumoB yKa3ai, 4TO «pacKpbITUE Kak Obl 3apaHee MpearnoiaracT Hajlu-
Yhe TPECTYIUIEHNs], KOTOPOE HYXKHO PACKPhIBATh»®, BHE 3aBUCUMOCTU OT TOTO,
ObLIO OHO HAa CaMOM JIeJI€ UJTU HET.

B pyciie npuBoauMbIX cOOOpakeHUM psii aBTOPOB HETaTUBHO OIICHUBAIOT
IIOHATHE «pacKpeITHEe mpecTyuienuin». Hanpumep, H. IlomonbeHblli 3asBiser,
YTO MPOBO3IVIALLIEHUE PACKPBITHS NPECTYIUIEHUH B KauecTBE OJHOM W3 3ajad
O3Hauajo Obl MPUHIATHE OOBHHUTEIHHOTO YKJIOHA KaK CTEPEOTHUIIa ACUCTBHIMA IS
CJI€JI0BATENEN, YTO NPOTHBOPEYMT IAEMOKPATHYECKMM OCHOBAM IIPaBOCYIHs®.
E.B. bepexko, paccyxaas 0 BAXKHOCTU LIEHHOCTEH, YTBEPKAAET, YTO «B HACTO-
A11ee BpeMsl IPUOPUTETHBIM SIBJISIETCS 3alllUTa MpPaB JUYHOCTHU, a HE OBICTPOE U
TIOJIHOE PACKPBITHE YTOJIOBHOIO JEJay°.

JIeHCTBUTEIBHO, IPUOPUTETHBIM HAIIPABICHUEM JIEHCTBYIOIIEE YIOJIOB-
HO-TIPOLIECCYAJIHOE 3aKOHOIATEIbCTBO MIPOBO3MVIACKHIIO 3AIIUTY MIPaB JIMYHOCTH
(ct. 6 VIIK P®), a 1o usmenenuii 3akona B utoHe 2009 r. B rexcre YIIK PO 3a-
KOHE HE YIIOMUHAJIOCh «PACKPBITHE MPECTYIUICHUI». DenepaabHbIM 3aKOHOM OT
29 urons 2009 r. Ne 141-®3 VIIK P® nononuen rnasoii 40.1 «OcoOwiit mopsi-
JIOK MPUHATHUS CYJ€OHOTO PELICHUs P 3aKJIF0OUYEHUH 10CYI€OHOT0 COTIalleHUs

" Octpoymos C., IManuenko C. Kpurepuii oleHkr packpbiTus mpecTymienuii / Cor,
3aKOHHOCTb. 1976. Ne 9. C. 51.

2 Tepacyn A. Packpbitue npectymenus // Coll. 3akoHHOCTb. 1972. Ne 8. C. 57.

3 Tepacumos U. ®. Vkas. cou. C. 51.

4 Tlomoneubiii H. ®anTOMBI yTOJIOBHOTO cynomnpoun3Bojactsa // Poc. roctunusa. 2004
Ne 4. C. 49-50.

> Bepexko E.B. K Bompocy 0 HpaBCTBEHHOH IENM JOKa3bIBAHUS B YTOJIOBHOM CYIO-
pou3BOJICTBE // AKTyanbHbIe Ipobaemsl paBa Poccun u ctpan CHI : marepuanst [X mex-
JyHap. Hay4dHO-IIpaKT. KoH}. Yensabunck, 2007. Y. II1. C. 119.
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O COTPYIHHMYECTBE» !, B HOPMax KOTOPOM 3aKOHOJATENb BEPHYJICS K UCIONb30-
BaHMIO YKA3aHHOTO MOHSTHS.

Tak, mpy omnpenesieHN MOPSAKa 3asBICHUS XOJaTalCTBa O 3aKIIOUYCHUHN
nocynebHoro cornaimeHus o corpyaandectse (4. 2 ct. 317.1 YIIK P®) nopma
3aKOHA OMpEAEIAET, YTO M0/I03PEBAEMbIN I OOBUHSAEMBIN YKa3bIBaeT B XO/la-
TaliCTBE, KaKue JIEUCTBUS OH 00SI3YETCsI COBEPIIUTh 8 Yesix COOelucmaus cieo-
CMBUIo 8 pacKkpvlmuu 1 pacciienoBaHuu npecmynienus. Cxoxas GpopMyJInpoBKa
UCIIOJIB3YETCS U MPU PerjlaMeHTalluy NpoLelypbl PACCMOTPEHUST XOJaTalCTBa O
3aKJII0YEHUHN J0CYyACOHOr0 COrJIalIeHUs O COTPYJIHUYECTBE, OCHOBAHMSIX IPH-
MEHEHHs1 0cO00T0 MOpsiIKa U MPOBENIeHUs cyieOHoro 3acenanus (.. 1, 2 4. 1
ct.317.5,m. 14.2 ct.317.6, m.m. 1,2 4. 4 ct1. 317.7 YIIK POD).

OnHako OT/AENbHBIE aBTOPHI CUMTAIOT HAJIMYME YKAa3aHHBIX HOPM JOCTa-
TOYHBIM ISl YTBEPKACHHUS 00 OCYIIECTBICHUN OpTraHaMU CIEACTBUS PACKPBITHS
NpecTyIJICHUH, Ha3bIBasl ciefoBaresieldl CyObeKTaMU PaCKPBITUS MPECTYIUICHUM
HapaBHE C COTPYJAHUKAMH OIEPATUBHBIX MOJAPA3ACIICHUN U UHBIMHU JIOJKHOCT-
HBIMU JIMLAMU OPTaHOB J03HAHMS .

[To3BonuMm cebe He corjacuThesi ¢ MOAOOHON ToukoW 3penus. [Tomumo
BBIIICYKA3aHHBIX MOJOXEHUN 3Ta MO3ULHUA ONpeAessieTcss cieayrmuMm. Bo-
MEPBBIX, MOJOOHOE NCTOJIKOBAHUE TTOHSATHUS «PACKPBITHE MPECTYIICHUS) OTCYT-
ctByeT B YIIK P®. Bo-BTOpBIX, CIOBOCOYETAHUE «COAECUCTBHE CIEACTBUIO B
PACKPBITHH ... MPECTYIUICHUS» MOAYEPKUBAET, UTO JOCYAEOHOE COIJIalIEHUE O
COTPYJHUYECTBE MOXKET OBITh 3aKIIOYEHO C OOBUHSIEMBIM (ITOJ03PEBAEMbBIM)
IIpU pacciielOBaHUU YTOJIOBHOTO Jiefla TOJbKO B (popMe MpeaBapuTeIbHOTO
cienctus. KpoMe TOro, He MCKIIIOYAETCSA, YTO JMUIO, ¢ KOTOPHIM 3aKIHOYEHO
JI0CyJeOHOE COTJIAallleHHe O COTPYAHUYECTBE, B COOTBETCTBUU C JAHHBIMH UM
00s3aTeIbCTBAMU COOOIIUT HE TOJIBKO JETANIM MPECTYIUICHUS, IO KOTOPOMY yKe
BEJIETCSl MpeBapUTENbHOE clieficTBUE (OyAeT COIelcTBOBATh pacciieIOBaHUIO
MPECTYIJICHUS), HO U IO paHee HEU3BECTHOMY MpecTyruieHuto (OyaeT cojaei-
CTBOBATh PACKPBITUIO MPECTYIIEHHUS ), 10 KOTOPHIM, BEPOSITHEE BCETO, MTOHA0-
OUTCSI IPOBEICHUE OMEPATUBHO-PO3BICKHBIX MEPONPHITHH, TTpOBEpKa cOoOIIIe-
HUS O MPECTYIUICHUH C MOCIEAYIONIUM MPUHITUEM PELICHUs B OpsaKe cT. 144-
145 VIIK P®. Hakonen, neictByromuii YIIK P® ¢ Touku 3peHus ucnomnb3ye-
MBIX MOHSTUH, TEXHUKO-IOPUAMYECKUX KOHCTPYKIMU (HE COTJIacyroluxcs, a
HOPOHM U MPOTUBOPEYALIMX APYT APYTY’), BHOCUMBIX U3MEHEHUM (C MOCIELyIO-

' O BHecennu m3MeHeHHi B YTOJIOBHBINA KOJEKC PoccHitckoit ®enepaunu U YroiaoB-
HO-TIpolieccyalibHbIM Koneke Poccuiickoit @enepanuu : denepalibHblii 3aK0H 0T 29 HIOHS
2009 1. Ne 141-@3 // Cobpanue 3akoHomatensctBa Poccuiickoit @eneparuu. 2009. Ne 26.
Cr. 3139.

2 Cwm., nanp.: Toxmannes J.B. K Bonpocy 0 HOHATHH pacKpbITHs IPECTyIUIEHHH B
yronoBHoM mpase // Bectank Cubupckoro ropuamdeckoro uHctutyta MBJ[ Poccun. 2019.
Ne 2 (35). C. 32.

3 Hanpumep, 06CTOATENBCTBA, YIUTHIBAEMBIE NP U30paHUU Mep IpecedeHus (cT. 99
VIIK P®), 0003HaueHbl OCHOBaHUSAMHU Ui U30paHus mep npecedenus — ct. 110 YIIK P®;
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el UX TOYEYHOM KOPPEKTUPOBKOIA') ocTapiseT skenarh tydmero. Kak koHcra-
tupyeT B.B. KanbHunkuii: «3akoH ITOMOJNHSJICS MHOTO pa3 U €IWHCTBO 3aKOHO-
JaTENbLHOM TEXHUKU yTpaueHo»>. He MCKII0YEH0, YTO CO BPEMEHEM BhILIECYKa-
3anHble HOpMBI TI1. 40.1 YIIK P® OynyT cKOppEeKTUPOBAHBI.

bonee mmrensHbIl niepuon, B cpaBHeHuu ¢ YIIK P®, tepmun «packpsi-
THE NPECTYIUIEHUs» Hcnosb3dyercs B Hopmax YK P®, permamentupyromumx
Ha3HayeHue OoJiee MATKOTO HAaKa3aHUs, YeM MPEyCMOTPEHO 3a COBEPIICHHOE
npectymieHue (ct. 64 YK P®), ocBoO0kIeHHE OT YTOJOBHON OTBETCTBEHHOCTH
B CBSI3M C JeATeNbHBIM packasHueM (cT. 75 YK P®), a Takxke B psije HOpM 0OCO-
OCHHOM YacTH, CHEUHAIBHO MPEeAyCMATPUBAIOIIMX CIydyau OCBOOOXICHHUS OT
YIOJIOBHOM OTBETCTBEHHOCTHU (mpumeuanus k ct. 110, 210, 212, 228 YK PO u
Jp.).

[To mpomrecTBuu Gojiee yeM ABaanaTu jeT cymecTBoBanus YK P® Bo-
IPOC COOTHOUIEHUSI PACKPBITUSI U PACCIICIOBAHUS MTPECTYIUVIEHUN B MaTepHUalb-
HOM IpaBe HE UMEET OJTHO3HAYHOTO OTBETA. DTO OMpPEIENsIeTCs pAIoM 00CTOs-
TEJIbCTB.

Tak, B OTAENBbHBIX HOPMAax 3aKOHA CIIOCOOCTBOBAaHWE PACKPBHITHIO TIpe-
CTYIUIEHUS PUTYPUPYET KaK CAMOCTOSTEIIbHOE YCIIOBUE JIJISl IPUHSATHUS PEIICHUS
(HazHauenue Oonee Msrkoro Hakazanus — cT. 64 YK PO, npumeuanue K
ct. 127.1 YK P® — toprosns monpmu; npumedanne K ct. 322.3 VK PO — ¢ux-
THUBHAsl MOCTAHOBKA HAa Y4YET MHOCTPAHHOTO TPa)KJaHWHA WIU JHIa 0e3 rpax-
JaHCTBa N0 MecTy npedbiBanus B Poccuiickoit dexnepauuu u ap.).

B npyrux ciydasix, BBUAY HCIOJIb30BaHUSI B HOPME 3aKOHA COKO3a «H»,
MMOMHUMO CHOCOOCTBOBAHUS PACKPBITUIO MPECTYIICHUS JJIsl TPUHSATUSI COOTBET-
CTBYIOIIIETO pelieHus TpeOyeTcs HAIMYME JOMOTHUTEIBLHOIO YCIOBUS B BHJIC
CIIOCOOCTBOBAHHUS PACCIIEIOBAHUIO MPECTYIUICHUH (OCBOOOXKIEHNUE OT YroJIOB-
HOM OTBETCTBEHHOCTH B CBSI3U C JIEATEIbHBIM packasHueM — cT. 75 YK PD).

peanu3ainus, yTUIN3alus WM YHUYTOXKEHUE BEIIECTBEHHBIX 10Ka3aTelabCTB (cT. 82 VIIK PD)
Ha3BaHbLI CJICACTBEHHLIM nelcTBreM — cT. 165 YVIIK PO.

! Hanpuwmep, nsmenenus YIIK P® B 2007 r. B CBA3M C NEPECMOTPOM MOJHOMOUMIA
MPOKYpOpa U PyKOBOAMUTENS CJIEICTBEHHOTO OpraHa, BHOCUMBIE B paMKaxX HECKOJIbKUX Deje-
panbHbIX 3aKOHOB (O BHECEHMHM M3MEHEHHUH B YTOJIOBHO-NIPOLIECCYalIbHBIN Koaekc Poccuii-
ckoil @enepanuu n Penepanbubiii 3akoH «O npokypatype Poccuiickoit @enepanuny» : Dene-
panbHbIil 3akoH OT 5 mroHS 2007 1. Ne 87-®3 // Cobpanue 3akoHoAarenbcTBa Poccuiickoit
Oenepanun. 2007. Ne 24, Cr. 2830; O BHECEHHH U3MEHEHHU B Y TOJOBHO-IIPOIIECCYaTbHBIN
koaekc Poccuiickoit ®enepanuu : @enepanbhblil 3akoH oT 6 utoHsa 2007 1. Ne 90-®3 // Co-
Opanue 3akoHoAarenbcTBa Poccuiickoit @eneparuu. 2007. Ne 24. Cr. 2833; O BHECCHHUH U3-
MEHEHUH B OTJeNIbHbIE 3aKOHOAaTeIbHbIEe akThl Poccuiickoit @enepanuul B CBS3U C IPUHATU-
em denepanbHoro 3akoHa «O BHECEHHMHM W3MEHEHHUH B YTOJIOBHO-IIPOLIECCYANIbHBIM KOAEKC
Poccuiickoit @enepanun u enepanpubiii 3akoH «O npoxypatype Poccuniickoit @enepanum :
®enepanbublii 3akoH 0T 24 utonsg 2007 1. Ne 214-D3 // Cobpanue 3akoHOAaTenbeTBa Poccuii-
ckoit denepanuu. 2007. Ne 31. Ct. 4008) u np.

2 Kaneuunkuii, B.B. HemocpencTBeHHOCTh CyAeOHOTO pa3OMpaTeNbcTBa M J0Ka3a-
TeJIbCTBEHHAs IEATEIHbHOCTh OPTaHoB paccienoBanus. C. 43.
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B TpeTthelt rpyrine npu HCHONb30BAHUKM COCTABHOTO COKO3a «H (WIJIH)»
CIIOCOOCTBOBAHUE PACKPBITHIO MPECTYIUIEHUS MOXKET OBITh CAMOCTOSITEIbHBIM
YCJIOBUEM WJIA OJHUM W3 YCIOBUH ISl IPUHATHS peLIeHUs (IpUMEYaHus K CT.
291 VK PO — naua B3sTKH, CT. 291.2 YK PO — Menkoe B3ITOYHUUECTBO).

Hcxoas u3 UMEIOLIENCs] perJjaMeHTaluy U0, COBEPIIMBIIEE MPECTYI-
JIEHUE, MOXKET OBITh OCBOOOXKJIEHO OT YrOJIOBHOM OTBETCTBEHHOCTH, €CIU OHO
crocoOCTBOBANO packpbiThiO npectyrieHus (ct. 322.2 YK P®). BykpanbHo,
€CJIM JIULIO CTIOCOOCTBOBAIO TOJBKO PACCIICOBAHUIO COBEPILIEHHOTO MPECTYII-
JICHUS, OHO HE JIOJDKHO OBITH OCBOOOXKIEHO OT YTOJIOBHOW OTBETCTBEHHOCTH II0
IIPUMEYAHUIO K YKa3aHHOU CTaThe.

JIOBOJIBHO 4YacTO Cylbl MO-Pa3HOMY TPAKTYIOT MOHSTUS «PACKPBITUE» U
«paccienoBanuey. Tak, IPUTrOBOPOM MUPOBOTO CYyJIbU CyJeOHOTO yyacTka No 55
B Kuposckowm paiione r. KpacHosipcka ot 13 cents6ps 2016 . O.d.K. ocyxnena
o 4. 3 cr. 322 YK P®. U3 npuroBopa cieiyer, 4To B COOTBETCTBUU €O CT. 61
YK PO B kauectBe 00CTOSATENBCTBA, CMATYAIOUIETO HAaKa3aHUE, YUTCHO aKTHUB-
HOE CITOCOOCTBOBAHUE PACCIEAOBAHUIO MPECTYIUICHU B BUJIE IIOBEICHUS TO/I-
CyAUMOU IIOCJIE€ COBEPLICHMS MPECTYIUIEHHWM, CBSA3aHHOE C J1adyeil MOCIe10Ba-
TEJIbHBIX, MPAaBIUBbIX NPU3HATEIBHBIX MOKa3aHui». IIpesnauym KpacHospcko-
ro KpaeBoro Cyzaa, OTMEHSI MPUTOBOP, OTMETHII, YTO «COAEPHKAHHUE MPABOBBIX
IIOHATHM "pPaCKpBITHE NMPECTYIUICHUS', YKa3aHHOE B IIPUMEUYaHuu 2 K CT. 322.3
YK P®, u "paccienoBanne npecTyIuieHHs'", KOTOPOE YCTAaHOBWJ CYJ IO yKa-
3aHHOMY JIeJly, SIBJISICTCSI MUJIGHTUYHBIM U HE MPEMSTCTBOBAIO OCBOOOXKICHUIO
O.®.K. OT YrojoBHOM OTBETCTBEHHOCTHM HAa OCHOBAHUM NpUMEYaHud 2 K
cT. 322.3 VK PD» .

OTcyTCTBHE TOJKOBAHUS MOHATHS «PACKPBITHE» B MaTEpUAILHOM IIpaBe,
Pa3HOACIEKTHOCTh €TI0 UCMOJIb30BaHUS B OTAENbHBIX HOpMax YK P®, ornuya-
folasics cyeOHast mpakTHKa TakyKe HE MO3BOJISIOT OAHO3HAYHO Pa3rpaHUYMBATh
NOHSATHUS «PACKPBITUE» U «pacciieloBaHue» npectyiuieHus B YK PO.

[IpuBeneHHbBIE COOOPAKEHUS TTO3BOJISIIOT YTBEPKAATh, UTO MOHSITUE «pac-
KpPBITUE» SIBJSICTCSI HE BIIOJHE YJAYHBIM [JIs OMNpENENICHHS] OPUEHTUPOB Jesi-
TEJIbHOCTU OPraHOB MPEABAPUTEILHOIO pacciieioBaHus. Jlaxke B pyCCKOM SI3bIKE
«PACKPBITEY» TPAKTYETCH KaK «OOHAPYKHTh, CAENATh U3BECTHBIM, OOBICHUTB»?,
B TO BpEMSl KaK «paccClieIoBaTh» — «IOJABEPraTb BCECTOPOHHEMY paccMoOTpe-
HHIO, H3y4eHnIo»°. CaMo MOHATHE «PACKPBHITHEY» HOCHUT 0OJI€E BEPOSTHBIN U Me-
HEe TOCTOBEPHBIN XAPAKTEDP, HEXKEIH «PACCICIOBAHUE).

Y4uTeIBasg U3JI0KEHHOE, CUUTAEM, YTO NIOHATUE «PACKPBITHE» HE CIEAYET
WCIIOJIB30BaTh IPHU ONPENEICHUM 3a/1a4 NPEABAPUTEIBHOTO PAaCCIIECIOBAHUS.

! Mocranosnenue Ipesumuyma KpacHosipckoro kpaesoro cyia oT 6 urons 2017 T.
Ne 44y-118/2017 // O606mmenue cynedbnoit npaktuku IIpesunnyma KpacHosipckoro kpaeBoro
cyma 3a 2017 rom / Kpacuosipckmii kpaeBoit cya. URL: http://kraevoy.krk.sudrf.ru/
modules.php?name=docum_sud&id=211.

2 Oxeros C.H. Yka3 . cou. C. 659.

3 Tam xe. C. 663.
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B Oosblield Mepe «packpbITHE» OTpa)kaeT creluuduky omnepaTuBHO-PO3BICKHOM
JESTENBHOCTH, a TAKKE MEPONPUSITHI, XapaKTePHBIX JJIs1 MPOBEPKU COOOIIECHHUS
O IIPEeCTyIUICHUU. Y OpraHa JO3HaHHs, COYETAIOLIEr0 B CBOEM «apCEHaJe
CPEACTB» IIPOU3BOJCTBO OIIEPATUBHO-PO3BICKHBIX MW IPOLECCYalbHBIX JIEU-
CTBMH, 3HAYUTENILHO OOJIbIIE BO3MOXKHOCTEH, 4eM y cienosareis'. Comepkanue
JAHHOT'O MOHATHUSA 11€J1IeCO00pa3HO UCTOJIKOBBIBATH CIEAYIOIIUM 00pa3oM: «es-
TEJIbHOCTh YIIOJIJHOMOYEHHBIX Ha TO 3aKOHOM CyOBEKTOB, HallpaBJ€HHAs Ha MO-
Jy4YEHUE JAHHBIX, MO3BOJISIOIIMX BBIIBUHYTh OOOCHOBAHHYIO BEPCHIO O COBEp-
LIEHUU KOHKPETHOrO NMPECTYIUICHHs (IPU3HAKU MPECTYIUIEHHS, MECTO, BpEMs,
croco® W Apyrue BakHEHIIHME OOCTOSTEIhCTBA €ro COBEPIICHUS) ONMpEesiCH-
HBIM JIULIOM.

be3ycinoBHO, 00 MCKIIOYEHUH MOHSATHUS «PACKPBITUE NMPECTYIUICHUSD W3
cdepbl YroJoBHOM IOCTUIIMK peub He uueT. [logyepkuBaercs, 4To OHO HE CO-
BCEM yJ/JauHO OTpaXkaeT CelU(PUKy ACSITEIbHOCTH, OCYUIECTBISIEMON B paMKax
IPEABAPUTEIBLHOIO PACCIEIOBaHMS.

Cpean npyrux AOCTOMHCTB Pa3rpaHUYEHUs TOHATHH «PAcKpbITHE» U
«pacciieOBaHUE» IPECTYIUICHUN MOKHO YCMOTPETh M IPEANOCBUIKY IS pas-
IPaHUYCHUS CHEUU(PUUECKUX BUJIOB JESATEIIBHOCTH U MEPCIEKTUB JaJIbHENIIET0
COBEPILIEHCTBOBAHMS JIOCY/I€OHOTO MPOM3BOJICTBA, B TOM YHUCJIE C IMO3ULIHMA
onpeaeNneHus CyIp0bl MepBOM CTaAuU YroJIOBHOrO mnpouecca. Hanpumep, 3ana-
4y PacKpbITHS IPECTYIIEHUS ObLTO Obl YMECTHBIM BO3JI0KUThH HA MIPOU3BOCTBO
HEOTJIOXKHBIX MPOLECCYaANIbHBIX NEUCTBUM — MpeoOpa3oBaHHBIN 3Tal MepBOHA-
YabHOM cTazuu npouecca, npemiaraembiii K.B. Mypasbessim?. IIpunnmas Bo
BHUMAaHWE, YTO B HACTOSIIMN MOMEHT YKa3aHHBIM ACHEKT HE OXBATHIBACTCSA
MPEMETOM HCCIIEOBAaHUsA, OH MOXKET OBITh J€TalbHO MpOpadoTaH B JajbHEM-
IEM.

[IpuHIMTIHATBHBIM BBIXOJIOM M3 CO3JIaBIIEWCS CUTyallud ObUIO ObI HC-
M0JIb30BaHUE MOHATHUSL «UCCIEAOBaHUE» KaK HauboJiee MOIXOSIIEro s pe-
BAapUTEIILHOIO PACCIECIOBAHNS U ONPEIEICHU €0 3a/1a4.

IloHsATHE «MCCIIENOBAHUEY JIMIIEHO PsAla HEIOCTATKOB, IPUCYIIMX ITOHS-
TUIO «packpbiThey». Cpeau TaKoBBIX CIEAyeT OCOOEHHO OTMETHTh OTCYTCTBUE
BKJIQJIBIBAEMOI'0 B €r0 CMBICI OOBHHHUTENIBHOIO YKIIOHA. «VccienoBanue» yka-
3bIBAET HA MEXAHU3M [TO3HAHMSI TIPOU3OLIEANIET0 COOBITHS U HALIETUBAET HA €ro
ocymecrtBienue. «HMccienys nmpectymieHue», Mbl TEM CaMbIM IOJYEPKUBAEM
HEO0OXOIMMOCTh BCECTOPOHHETO, MOJHOTO U OOBEKTUBHOTO MPOU3BOJICTBA, YTO
HE TOJBKO COOTBETCTBYET COBPEMEHHOM KOHIIENIMH 3aIUTHI JUYHOCTH B YIro-
JJOBHOM IIPOLECCE, HO M 3aKPEIUIseT CTPEMJICHHE YCTAHOBUTBH IEHCTBUTEIBHO
MMEBIIMKA B mpouuioM Kpyr ¢dakrtoB. «MccienoBanue 0OCTOATENLCTB JAejia —

! Maxos B.H. IToueMy He IIpOBOAATCS HEOTJIOXKHBIE CIEACTBEHHbIE nelicTus // Cre-
nosarens. 2011. Ne 7. C. 19.

2 Mypasbes K.B. OnTumuzaius npoueccyaibHOi (OpMbI IPUMEHEHHUs YrOJOBHOIO
3aKkoHa : MoHorpadus. M., 2019. C. 180-183.
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€AuHas MO0 CBOEW HAaIpPaBIEHHOCTH JEATENIbHOCTb, HE MOJJAIOUIAsCA 3apaHee
JIENCHUI0 Ha OOBMHMTENLHYIO MIIM 3aLIMTUTENLHYI0» . OKOHYATENbHOE HMCCIIe-
JIOBaHUE TPECTYIICHUSI MOXKET UMETh MECTO TOJBKO IOCJEe BBIHECEHHS Cye0-
HOTO PEIeHHUs MO0 YTOJOBHOMY JIEJIy M BCTYIUIEHHUS €ro B 3aKOHHYIO cuity. O0-
U TOXO0/I, KOT/Ia BCE OpraHbl YIOJOBHOM FOCTUIIMU «OYyAYT OPUEHTUPOBAHBI
Ha KOHEYHBIC PE3YJIbTAThl, MO3BOJIUT 3HAYUTEIBLHO MOBHICUTH 3(PHEKTUBHOCTD
B3aMMOJEUCTBHA MEXKIy HUMU»>. Be3yCloBHO, KaXIOMy U3 HUX OTBOJHUTCS
CBOSI POJIb, HO OCHOBHOE MPEIHA3HAYEHHUE CIEN0BATENS] COCTOUT B TOM, YTO OH —
«OOBEKTUBHBIN UCCIIEN0BATENb 0OCTOATENLCTB YTOJIOBHOTO Aeia»’. Kak abco-
JIFOTHO TOYHO noaMeudeHo JI.B. ['010BKkO, npu mpeasBapuTesibHOM pacciiefoBa-
HUU CJIEJIOBATEIIb HE «CTOPOHA OOBUHEHUS», a HEUTPAIBHOE JIUIIO0, FOPUIUIECKU
00s13aHHOE JICHCTBOBATh BCECTOPOHHE, MOJIHO U OOBEKTUBHO, pacciedys Ieo,
KaK roBOpAT ()paHIy3bl, «B CTOPOHY OOBMHEHHUS W B CTOPOHY 3amuTh»*. 1 B
MOJIHOM Mepe MOATBEPAUTHh ITOT TE3UC MOXKHO OYIEeT, aHAIU3UPYsS XapaKTep
IPOBOJAMMOrO B XOJ€ NMPEABAPUTEIBLHOIO PACCIENOBaHUS «HUCCIEN0BaHUs Tpe-
CTYTUICHUSY.

Tak, npu OTCYTCTBUM CBEIAEHUU O JHUIE, COBEPUIMBILIEM MPECTYILICHUE,
cJIeIoBaTeNb, MPOU3BOS PACcCiieIOBaHNE, HE TOJIKO HUKOTO HE OOBUHSIET, HO B
pszie ciydaeB U He noao3peBaeT. OH NpOBOAUT UCCIEAOBAHUE, B XOJI€ KOTOPOTO
MIPUHUMAIOTCS. MEPBI Il YCTAHOBJICHUSI OOCTOSITENILCTB MPECTYIJICHUS U BU-
HOBHOTO. TeM caMbIM OCYIIECTBIISECTCS PACCIEAOBAHUE IO YTOJIOBHOMY JIENTY, U
OHO HE CBA3aHO C YTOJIOBHBIM MPECIEAOBAHUEM KOHKPETHOTO JULA. TOJBKO
00BbEKTHBHAS JEATEILHOCTD CJIEIOBATEIISI, HAIIPaBJIECHHAs HA YCTAaHOBJIEHUE BCEX
00CTOSTENBCTB, MO3BOJIAET MPUHATH MPABWIBHOEC M CHPABEIMBOE PEIICHUE B
XO0JI€ MIPEABAPUTEILHOIO PACCIENOBAHUS U B JaIbHENIIEM".

Kpome Toro, naxe nociie yCTaHOBJIEHUS JIMIA, BAHOBHOTO B COBEPILIEHHUU
NPECTYIUIEHUS, U HAJIMYMUA TIOCTaTOYHBIX I0KA3aTEIbCTB JJISI IPUBJICYEHUS ML
B KauecTBe OOBUHSEMOTO, CIIe/IOBATENb MPOAOIIKAET COOMPAHUE HE TOJIBKO 00-
BUHUTEJIBHBIX, HO W OIpaBAaTeIbHBIX J0Ka3zaTtenbcTB. Tak, cT. 73 VIIK P®
YCTaHaBJIMBAET, YTO MPHU MPOU3BOJACTBE MO YrOJOBHOMY JI€Ny MOJJIEKAT AOKa-

' T'ynses A.I1. Yka3. cou. C. 12.

2 Cxopomuukos K.C. Yka3. cou. C. 108.

3 Pesenxo H.W. Peanusanus cienoateneM GyHKINN paccie0BaHus MPECTYIICHUH B
YCIIOBHSIX COCTSI3aTEIBHOTO MPEIBApUTEIHLHOIO MPOU3BOACTBA // YTOIOBHOE J0CyneOHOe
IIPOM3BOJICTBO: MPOOJIEMBI TEOPUM U MPAKTUKU : MaTepUallbl MEXKBY3. HayUHO-IIPAKT. KOH(.
Owmck, 2004. C. 162.

4 Tonosko JI.B. Poccuiickuii yronoBHblii TIpouecc U 00beKTuBHAs ucTuHa // OOBHHE-
HUE U 3allUTa 0 YrOJIOBHBIM JieJIaM: UCTOPUYECKUI OMBIT U COBPEMEHHOCTb : COOPHHK CTa-
Tel 1Mo MartepuanaM MexTyHapOTHONW HAay4HO-TIPAKT. KOH(., mocesmenHon 100-meTuro co
nHst poxxaenus: npogeccopa H.C. AnekceeBa (r. Cankt-IletepOypr, 28-29 utons 2014 r .) /
nox pen. H.I'. Croiiko. CII6., 2015. C. 62.

> Tarbanuna JL.T. TIpensaputensHoe paccieoBaHue B cucteMe (GyHKIMIA yroJI0BHOTO
nporiecca // YdueHsle 3amucku: ¢0. Hayd. Tp. ropul. ¢ak-ta OperOypr. roc. yH-ta. OpeHoypr,
2006. Bemm. 3. C. 51-52.
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3bIBAHUIO OOCTOSITENILCTBA, UCKIIIOYAIOIINE NMPECTYMHOCTh U HAKa3yeMOCTb Jesi-
HUS, CMATYAIONIME HaKa3aHue, a TaKKe OOCTOSTENbCTBA, KOTOPHIE MOTYT IO-
BJIeYh 32 COO0H OCBOOOXKICHHE OT YTOJIOBHON OTBETCTBEHHOCTH M HaKa3aHMUS.

B psne ciaydaeB BecbMa 3aTpPyIHHUTENBHO, & TOPOM M HEBO3MOXKHO pas-
TPaHUYUTH JCSITEIBHOCTh CJIEIOBATENsl HA OOBMHUTEIBHYIO WIJIA OMPABAATEIh-
Hy10. O TO! WM MHOM MOKHO OBLIO OBl CyAUTh C OOJBIIEN WIM MEHBIIEH OIpe-
JIEJICHHOCTBIO, €l Obl OHA BBIMOJIHSIACH B PA3IMYHBIX (DOpMax WIH B pa3HbIC
nepuobl. OmHako GakThl, H300IUYArONTE OOBHHIEMOTO, ONPABIBIBAIONINE UITH
CMSTYAIOIINE BUHY OOCTOSITENHCTBA MOTYT BBISICHATHCS B XOJI€ PACCIICIOBAHUS
onHoBpemeHHO. Kpome Toro, B mpoliecce MpoBeICHUsI CIECTBEHHBIX JACHCTBUIM
MepBOHAYAJILHO 3HAYEHUE YCTAaHABIMBAEMOTO (pakTa MOXKET ObITh HEU3BECTHO.
[ToaTOMy 0COOEHHOCTH MpPEABAPUTEIBHOIO pacciieJOBaHUsl HaumboJjiee TOYHO
YUYUTHIBAET TpPeOOBAaHUE O BCECTOPOHHEM, MOJHOM M OOBEKTUBHOM HCCIIEIOBA-
HUU TPECTYIUICHUS.

B xone npeaBapuTenbHOro pacciieoBaHus TpeOyeTcsl THIATENbHO MPOBe-
pUTh BCE BO3MOKHBIE BEPCUU IO JIeNy, MOKA3aHHUSI YYaCTHUKOB, MOJIYYUTHh U
MIPOBEPUTH B TIOJTHOM 00BEME HEOOXOIUMBIEC JJOKA3aTEeNbCTBA, BBIIBUTH 00CTOS-
TEJIbCTBA, KaK YJIWYAIOIUe, TaK U OMPABIBIBAIOIINE OOBUHIAEMOT0, CMATYAIOIINE
U OTSTYalwlue Haka3aHue (BCECTOPOHHOCTH); YCTAaHOBHUTH OOCTOSITENLCTBA,
MOJUIeKAIME JOKA3bIBAHUIO IO YTOJIOBHOMY Jielly, MPOBEPUTH JaHHBIE O CO-
BEpIICHNN OOBUHSIEMBIM WJIM MHBIMHY JIMIIAMH JAPYTHX MPECTYTUICHUNA W TIPUHSTH
1o 3TUM (haKTaM COOTBETCTBYIOIIME 3aKOHHBIE 1 0OOCHOBAHHBIE PEIICHUS, KOH-
CTaTUPOBATh OTCYTCTBUE COOBITHS WJIM COCTaBa MPECTyIUICHUs JUOO HeI0Ka-
3aHHOCTh y4acTHs OOBUHSEMOTO B COBEPIICHUU MPECTYIUICHUS (IMIOJHOTA); MPO-
BOJUTH OECHPUCTPACTHOE, HEMPEB3ATOE, aJEKBATHOE HMCCIEIOBaHHUE O0CTOs-
TENbCTB JieNa (00LEKTUBHOCTE) .

Panee mb1 ykaswiBanu pspg crateid YIIK P®, u3 comepxaHusi KOTOPBIX
CJIelyeT BBIBOJ O HEOOXOIUMOCTH BCECTOPOHHErO, MOJHOTO0 M OOBEKTUBHOTO
paccinenoBaHus npectymienuit (cr. 7, 24, 27, 73, 152, 154). IlonoxuTtenbHoe
YCTaHOBJICHHE KaKOTo-IM00 (hakTa HEBO3MOXKHO 0€3 MCKIIOYEHUS UHBIX BapH-
aHTOB COOBITHSI TIPOIILJIOTO, B CBSI3U C YEM «...003aHHOCTh JOKA3bIBAHHS BH-
HOBHOCTH OOBHMHSIEMOT'O BKJIIOYAET B ce0s M 00S3aHHOCTH OpraHa paccieaoBa-
HUs coOupaTh U MCCIEIOBaTh BCE JIOKA3aTENIbCTBA, ONPOBEPIarOlIMe BEPCHUIO
OOBUHEHMS», T.€. JIEHCTBOBATH BCECTOPOHHE, IIOJIHO U OOBEKTHBHO.

OT 3aMHTEPECOBAHHOIO B MCXOJE€ YIOJOBHOTO Jieja JUIA HENb3s KIaTh
BCECTOPOHHETO, TIOJIHOTO U OOBEKTUBHOTO HCCIIeIoBaHUs. B cBsI3u ¢ 3TUM 110-
J0KeHUs 11aBbl 9 « OOCTOATENCTBA, UCKIIOYAIOUIUE YYACTHE B YTOJIOBHOM CY-

! Kypc coserckoro yromosroro mpouecca. O6mas yacts / mox pex. A.Jl. Boiikosa,
N.N. Kapriena. M., 1989. C. 159-160; baxta A.C. [TosiHOTa IpeIBapUTEILHOTO U CYIAcOHOTO
ciencTBus : yuebHoe nocodue. Omck, 1997. C. 11.

2 Muxaitnosckas W. IlpaBa JUUHOCTH — HOBBIH IPUOPUTET YTOIOBHO-IPOLECCYaTb-
Horo Konekca Poccuiickoit @eneparuu // Poc. rocturus. 2002. Ne 7. C. 4.
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JOTIPOM3BOJICTBE» MPU3BAHBI TapaHTHUPOBATH OECHPUCTPACTHOCTH (OOBEKTHUB-
HOCTB) CJIEIOBATEINS IPU NPOU3BOICTBE MPEIBAPUTEIIHLHOTO PACCIIEIOBAHUS.

B cootrBerctBun co cr. 159 VIIK PO «O06s3aTenbHOCTh paccMOTPEHUS
XO0JIaTailiCTBa» CIlIeI0BaTellb HE BOPABE OTKAa3aTh yYaCTHUKAM IpOIEcca B IMPO-
M3BOJICTBE CIIEACTBEHHBIX JEHCTBUMN, €CIIM OOCTOATENHCTBA, 00 YCTAHOBJICHHUH
KOTOPBIX OHU XOJIaTaliCTBYIOT, UMEIOT 3HaueHUE s Aena. M3 nmepeyncieHHbIX
U JPYTUX CTaTed KOJEKca CIEIyeT, YTO MPEABAPUTEIILHOE PaCCIeOBAaHUE HE
JIOJI’KHO OTPAaHUYMBATHCS COOMPAHUEM JIMIID JTOKAa3aTeIbCTB OOBHHEHMS, HEOO-
XOJIMMO BCECTOPOHHEE, MOJHOE U 00BEKTUBHOE HCCIIEI0BAHUE MTPECTYIICHUS.

OTcyTCTBHE HEMOCPEACTBEHHOI'O MPABOBOTO 3aKPEIICHUS HEOOXOAUMO-
CTU BCECTOPOHHET0, MOJTHOTO U OOBEKTUBHOI'O pacciieIOBaHUs MPUHOCUT HeTa-
TUBHBIE TIocieAcTBUsA. CreqoBarenu, Jake YCMOTPEB MPHU3HAKU COIMYTCTBYIO-
IIUX MPECTYIUIEHUW, AOMOJHUTEIbHBIX 3MU30J0B MPECTYMHON NEATEIIBHOCTH,
CKPBIBAIOIIUXCSL OT CIIEJACTBUSl COYYAaCTHHKOB, HE OPUEHTUPYSCh Ha BBINOJIHE-
HUE JaHHOTrO TpeboBaHMs, POPMaAILHO MOTYT HE MCCJIEN0BATh BAXKHEHILINE IS
nena o0CTOSITENLCTBA M HE JJaBaTh UM HaJjIexkalle rmpaBoBoi oreHku. M nojo-
skenust 4. 2 ¢1. 21, u. 1 c1. 144 VIIK P®, o0s3bIBarolne ciiegoBaTels B KaXKIOM
ciydae 0OHapyKEHHS MMPU3HAKOB MPECTYIUICHUS TPUHUMATh MEPHI 1O yCTaHOB-
JICHUIO €r0 COOBITHS, U300IMUYCHUIO JIMIIA WX JIUI, BUHOBHBIX B €r0 COBEpIIIe-
HUU, HE OYIyT MPU ATOM CIYXKUThb MpensarcTBueM. Hamuuue oOCTOATENbCTB,
YKa3bIBAIOIIUX Ha MPU3HAKUA MPECTYIUICHUS, WM HaJU4Yue CaMUX IMPU3HAKOB
MOXET 3aMaluUBaThCS, YKPhIBAThCS, KOO BCErJa MPOoIle 3aHUMAThCS pacclieio-
BaHHEM €JIMHUYHBIX MPECTYIJICHUH, HauboJiee MPOCTHIX B JIOKa3bIBAHUU M KBa-
nudUKaIK, HEXETU CI0XKHBIX YTOJIOBHBIX 1€, C OTPOMHBIM 00bEMOM PabOTHI,
OOJIBIIUM KOJIMYECTBOM CJICJICTBEHHBIX U MPOIECCYyaTbHBIX MEPONPUSATUM, aK-
TUBHBIM NPOTHUBOJIEUCTBUEM CO CTOPOHBI 3aMHTEPECOBAHHBIX JIHLI.

VYKpbIBaHUE MPECTYIUICHUM, COyYaCTHUKOB BEIET K TOMY, YTO JIMIA, 3a-
CIIY’KMBAIOIIIME HAKA3aHUA, HE KaparoTCs 3a COAECIHHOE UMH. B pe3ynbraTe OHM
IPUOOPETAIOT KPUMHUHAIBHBIA OMBIT, TOTOBBI COBEPIATH OOJiee TSKKUE, U3O0III-
PEHHBIC U JIEP3KUE MPECTYIUICHUS, MPUINHSIS elie OONbINi yiepo oOmecTBy U
rocyaapctBy. [losTromy TpeGoBaHMe O BCECTOPOHHOCTH, MOJHOTE U OOBEKTHB-
HOCTH WCCJEAOBaHUSA MPECTYIUICHUS JOJKHO HANTH OTpa)K€HHE B COOTBET-
CTBYIOIIICH 3a/1aue MpeABapUTEILHOIO paccie/I0BaHMUS.

B TO ke BpeMs B X0J€ MPAKTHUUYECKON JEATEIbHOCTH HE CIEAYeT THIep-
TpodupoBaTh YKa3aHHOE TpeOOBaHUE, HEOMPABAAHHO PACIIUPSIS MPEaSbl JOKa-
3pIBaHMs. B cBsA3u ¢ atuM cnenyer npusectd MHeHue B.T. TomMuHa 0 TOM, 4TO
YpPEe3MEPHOCTb, M30BITOUHOCTh IMO3HAHUSI IO YTOJOBHOMY JI€Nly YBEIWYMBACT
00BEM YTOJIOBHO-IIPOLECCYAIBHON AeATeNbHOCTH . JIaHHOE MONOKEHUE CTaHO-
BUTCA 0CO0O0 aKTyaJIbHBIM MPH PACCIEAOBAHUM MHOTOAIMHM30HBIX, TPYIIOBBIX
YTOJIOBHBIX JieJ. Tak, CIOXHBIE YrOJOBHBIE JIeJla O MOUIEHHHYECTBAX MOTYT

" Tomun B.T. OcTphle yriibl yroJI0OBHOTO CyA0NPOn3BoACTBa. M., 1991. C. 46.
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HACYMTHIBATH OT HECKOJIBKUX JECATKOB 10 COTEH THICAY MOTEPIEBLINX ', a CBU-
JeTeseld MOXeT ObITh Ha OpAIoK OoJbie. OHAKO 3TO HE O3HAYAET, YTO B XOJE
paccieoBaHus HEOOXOJUMO TMOJyYEHUE HE3HAUUTEITHHOTO WM U30BITOYHOTO
JI0Ka3aTeILCTBEHHOTO MaTepuana. TpebdoBaHHsS MPOIECCYaTbHON SKOHOMUH,
KaK ¥ «3aKOHBI 37JpaBOMBICIIHS», HUKTO HE OTMeHsI. [Ipu paccienoBanuu Tpe-
OyeTcsi OpUEHTUPOBATHCS HE TOJIBKO Ha OJIHO TpeOoBaHME (MOJIHOTA), HO U HA
Ipyrue TpeOoBaHus 3aa4.

B cBsI3M ¢ 3TUM MBI CKJIOHHBI TIOJIATaTh, YTO O MOJHOTE MPEIBAPUTEITHHO-
r0 paccieOBaHUs CIIETyeT TOBOPHUTHh, OTPAHMYMBASICH PAMKaMH KOHKPETHOTO
YTOJIOBHOTO Jiena. Tak, eclu B XO/I€ paccieIoBaHus OJHOTO (pakTa mpecTymHON
JEATENHPHOCTH CTAHOBUTCS M3BECTHO O JAPYTOM MPECTYIUICHUW WIW JTaXKe OT-
JICBHBIX €TO MPU3HAKaX, TO TAaKOBEIE, 0€3yCIOBHO, TODKHBI OBITh HAIJICKAIITAM
o0pa3oM NpoBepeHbl U OIleHEeHbl. [Ipu OTCYTCTBUM XK€ TaKUX CBEACHUN HET
HEOOXOIUMOCTH B MHUIIMMPOBAHUM UX YCTAHOBJICHHS B XOJI€ NIPEIBApUTEIHHO-
ro pacciefoBaHusi, MO0 3TO MOXKET NMPUBECTU K TUNIEPTPOGUPOBAHHOCTH TPeOO-
BaHUS TIOJIHOTHI MCCIICIOBAHUS MPECTYIUICHHs], 9YTO HETaTUBHBIM 00pa3oM CKa-
KETCS Ha WHBIX TPeOOBaHUSAX 3a7ad MPEABAPHUTEILHOIO pacciieIoBaHus, Ha-
MIpUMEP Ha CBOEBPEMEHHOCTH PacClieIOBaHUs, PeUb 0 KOTOPOM TOMUJIET JaJiee.

HccnenoBanre AOMKHO OBITH HE TOJBKO BCECTOPOHHUM, IMOJTHBIM, OOBEK-
TUBHBIM, HO ¥ MAaKCHUMAaJbHO CKOPBIM, TTOCKOJIBKY Ha TIPOIIECC pacCiaeAOBaHUS
CYIIIECTBEHHBIM O0Pa30M BIIASIOT MPOU3ONICANINE U3MEHEHUS B OOCTAaHOBKE W
OKpYKaromux mpeamMerax. [Ipu 3ToM OHU MOTYT OBITH COBEPIICHBI KaK YMBIIII-
JICHHO (HampuMep, 3aMHTEPECOBAHHOE JIMIO YKPBIBACT CIIEAbI MPECTYIUICHUS),
Tak ¥ 0e3 Kakoro-jinubo ymbicia (Harmpumep, yTeps ClIeIOB MPECTYIJICHUS B pe-
3yJbTaTe BIMSHUSA aTMOC(EPHBIX OCAJKOB). YTpaTa KacaeTcs Kak MaTepHuailb-
HBIX (CIIeJIbl MANBLEB PYK Ha MOJOTHE JIBEPH, CIIEJIbI TOPMOKEHUSI aBTOMOOMIIS
Ha MPOE3KEN YacTH U JIp.), TaK U UACAIbHBIX (BOCIOMUHAHUS, CBEICHUS O TIPH-
MeTaxX MpPecTyIMHHUKa, 00CTaHOBKE MPHU COBEPIICHUM MPECTYIUICHUS U Jp.) cie-
noB. [Ipu mpomeyieHnn BayKHEUITNE CBEACHHS MOTYT O€3BO3BPATHO MCUE3HYTh
WJIM HACTOJIBKO M3MEHUTHCS, UTO HE OYIyT MMETh J0Ka3aTeIhLCTBEHHOIO 3Have-
HUS, TIO3TOMY BPEMEHHOM MPOMEXYTOK MEXKIY COBEPIICHHEM MPECTYIUICHUS U
HaYaJIoM pa30upaTesbCcTBa M0 HEMY JIOJDKEH OBITh MHHUMAThHBIM. YeM OH KO-
poue, TeM OOJIbIlie IIaHCOB, 4TO Tpedyemas nHpOopMaIus MOCTYIHUT B PACTIOPS-
’KEHUE OPTraHOB YTOJIOBHOM FOCTHUIIMH, W, KaK CJICJACTBHE, TEM BBIIIE BEPOST-
HOCTh YCTAHOBJICHUS, U300JIMUCHHUS MMPECTYITHUKA, YTO 00ECIICUNT 3aIIUTY TIPaB,
cB000/1, 3aKOHHBIX HHTEPECOB TPAXKIaH.

Eme B 1766 r. Y. bekkapua OTMETHII, YTO «4YEM CKOpPEE ClIelyeT HaKa3a-
HUE 3a MPECTYIUICHUEM, 4eM OJMKe K HEMY, TeM OHO CIIpaBeIMBES, TEM OHO

! B xauecTBe npuMepa MOYKHO Ha3BaTh YrOJIOBHOE JEJI0, BO30YKIEHHOE 110 (PUHAHCO-
BbIM MaxuHaiusM AO «MMMy. TlotepneBmrmu npusHansl 10454 yenoseka, o HeopuIu-
QJIbHBIM JTAHHBIM, JKepTBaMU (pUHAHCOBOW muUpamMubl ctand 10 MITH BKJIAJYUKOB (CM., HATp.:
[Hapos A. IIpomennsriii nonr // Poc. razera. 2004. 28 sHB.).
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nosiesnee» . TIo3ToMy OT KOMIIETEHTHBIX OPIaHOB IOCYIapCTBa TpebyeTcs orne-
paTUBHAs M pELIUTENIbHAS PEAKLUs HA JaHHBIE O COBEPIIEHHOM WM T'OTOBS-
HIeMCsl MIPECTYIUIEHUU IyTeM BO30Y)KJIEHUS, paccieJOBaHUsl, PACCMOTPEHUS U
paspelieHys yrojoBHbIX e’

OTnenbHbIE aBTOPHI MOHATHE «OBICTPOTA» HA3bIBAIOT «KOPEHHBIMY YCIIO-
BHUEM IIOCTPOCHHUS U MPOBEACHUS BCEH MPOLIECCYaTbHOM EATEIbHOCTH MO yTo-
JIOBHBIM Jie1aM’. JIaHHOE YCIOBHE ABIAETCA OCOOEHHO BaXKHBIM IJIs TIPEIBAPH-
TEIBHOTO pACCIEIOBaHMUs B CBSI3U C TEM, UYTO JOCYAeOHOE MPOHU3BOACTBO
Hanbosee MPUOIMHKEHO IO BPEMEHH K MOMEHTY COBEpILIeHUs mpecTyruieHus. Ot
MIpEeIBApUTENILHOTO pacciieloBaHus Tpedyercs 00ecneynTh MaKCUMAJIbHYIO T10-
JIBUKHOCTb M ONEPATUBHOCTh B COOMpaHUU J0KA3aTEIbCTB, HEOOXOAUMBIX IS
IPaBUIBLHOIO paspelienHus aeia cyaoMm*. B cBoro odepennb, HECBOEBPEMEHHOCTD
3aTpyJHSET paccieoBaHue, OAPBIBAET aBTOPUTET, POPMUPYET MHEHHUE O IPO-
(eccruoHaIbHOW HEKOMIIETEHTHOCTH NPAaBOOXPAHUTENBHBIX OPraHOB, MOPOXK/1a-
€T K HUM HEJIOBEpPHUE, a B KOHEYHOM MTOIre NIPUBOAUT K HAPYLIEHUIO MPaB I'Pax-
naH. [loaToMy 1enecooOpa3HOCTh CKOpEHIIero pearupoBaHus Ha (axkT mpe-
CTYIHOI'O JI€SHHS HEOCIIOpHUMA.

C OTMEYEHHBIM aCIEKTOM OINEPATUBHOCTU PACCIIEIOBAHUS TECHO CBSA3aH U
JPYTo#, B COOTBETCTBHU C KOTOPBIM COOJIIO/IEHHE TPEOOBaHUs ObICTPOTHI OKa3bl-
BaeTCsl pellarIlnM (PaKTOpOM B HMCCIEJOBAHMM NMPECTYIIEHUS C MO3UIUHU CO-
OJIr0[IeHUs MpaB U CBOOO]I YEJIOBEKA U I'PaXIaHUHA, YY4aCTHUKOB YTOJOBHOIO CY-
norpousBojicTBa. HeornpaBaaHHble 3a€pKKU HE COOTBETCTBYIOT MHTEpEcaM Kak
MIPABOCYAMSI B LIEJIOM, TaK U OTIEJIbHBIX CYOBEKTOB YTOJIOBHOTO Ipoliecca: Mo-
TEpHEBILEro, rPaKIaHCKOr0 UCTIA, OA03pEBAEMOro, ooBruHseMoro u ap. Co3na-
Bas MPENSATCTBUS JUIsl JAJbHEHIIEro ABUKEHUS JIeia, OHU MPUBOJAT K BOZHUKHO-
BEHUIO OIACHOCTH HEOIPABJAHHOIO M HE3aKOHHOI'O NPOMEIJICHUS B NPUHATHU
OKOHYATEJIBHOIO PELIEHUsI IO eIy, OXpaHe 3aKOHHBIX MHTEPECOB, 00ECIICUEHUH
peanu3anuu npas, 00s3aHHOCTEN ydacTByromux jaull. [IpenBapurensHoe paccie-
JIOBaHUE JOJKHO OCYIIECTBISATHCS 0€3 HEOMpaBIaHHbBIX 33/1€PKEK, B CPOKH, T03-
BOJISIFOLLME ONTUMAIbHO 00ECTIEYUTh IPABO IPAXKAAH Ha CyIeOHYIO 3aIUTY.

BaxxHocTh 1aHHOTO MOJIOXKEHHST 0c000 MOJYEPKUBAECTCSI B MEKIYHapO/I-
HOM 3akoHonarenbcTBe. B Pekomenpanusax Komurera muauctpoB Cosera EB-
ponel oT 17 centsiops 1987 r. yCTaHOBIEHO, YTO «3a/iep>KKa B PACKPBITUU Ipe-
CTYIUIEHUH BeIeT K JUCKPEIUTAlUUU YrOJOBHOIO IpaBa M CKa3bIBaeTCs Ha

! Bexkapua Y. O mpecTyIuienusx v Hakazanusax. M., 1939. C. 340-341.

2 DOnpkunp I1.C. Llenu u cpeicTBa UX TOCTHKEHUS B COBETCKOM yTrOJIOBHO-TIPOIIECCY-
anbHOM npase. C. 21.

3 Jlapun A.M. PaGota cieoBartens ¢ gokasatensctBamu. M., 1966. C. 45; Crtporo-
Br4d M.C. Kypc coserckoro yromoBHoro npouecca. M., 1970. T. 2. C. 63-64; I'ynses A.IL
BrictpoTa yromnoBHoro cymomnpousBoacTsa // Bompocsl 60ps0bI ¢ pecTynmHOCTRIO. M., 1973.
Brimn. 18. C. 66-83.

4 Crpemonckuii B.A. TlpeaBapuTensHoe pacciefoBaHHE B COBETCKOM YIOJOBHOM
npouecce. M., 1958. C. 3.
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HaJUIEXALIEM OTHPABJIECHUH IIPABOCYIMs» . V 1HIa, 0OBUHAEMOIO B yTOJIOBHOM
NPECTYIUICHUH, UMEETCs MPaBO «OBITh CYAUMBIM 0€3 HEOIpaBIaHHOU 3alepixK-
ku» (CT. 14 MexIyHapoaHOoro makra 0 rpaXkIaHCKUX U IMOJMTHYECKHUX MPaBax)>.
Cratbs 6 (§ 1) EBpornieiickoil KOHBEHIIMM O 3aIlUTE MPAB YEJIOBEKa U OCHOBHBIX
cB00O/I yCTaHABJIMBAET, YTO Pa30UPaATENbCTBO Ji€a JOJKHO MPOUCXOIUThH «B
PasyMHBII CPOK»>,

Koncrutymmonnsiii Cyn Poccuiickoit ®@enepanny Takke HEOTHOKPATHO
3aTparuBaji BOIpoc OBICTPOTHI pearupoBaHusi. B cuity ocHOBoMoJararouiero mno-
JIO’KEHHUS O MpaBax M CBOOOJAX YEJOBEKA M I'PaKJaHWHA KaK BBICIIEH LIEHHOCTH
1 00513aHHOCTH IOCY1apCTBa MO MX MPU3HAHUIO, COOIIOACHUIO U 3aIUTE OPraHbl
rocyJapCTBEHHON BJIACTU JOJKHBI OCYIIECTBIISATH CBOIO JIEATEIBHOCTh, COOIO-
1as mpaBa ¥ cBOOOJBI, a B Cllydae MX HapylleHUs oOecrneurnBaTb MaKCUMAaJIbHO
OBICTPOE U TOJHOE MX BOCCTaHOBJIeHHE. HempuHsTHE CBOEBpEMEHHBIX MEp K
BBISIBJICHUIO M YCTPAHEHUIO HAPYILIEHUHN MpaB U CBOOOT IOJKHO PaCIEHUBATHCS
KAaK HEBBINIOJIHEHUE TOCYJIapCTBOM M €r0 OpraHaMu CBOEW KOHCTHTYLIMOHHOM
o0s3aHHOCTH ",

Co BpeMeHeM HaKOIJICHHbIE TEOPETUYECKUE TOJIOKEHHS TpaHCHOPMHUPO-
BalluChb B HOpMYy mpaBa. Tak, ®@enepanbHbiM 3akoHOM OT 30 ampenst 2010 r.
Ne 69-03° riaa 2 YIIK P® nononnena cr. 6.1, MOCBALIEHHONR HOBOMY IIPHH-
LMITy YTOJIOBHOTO IpOLEcCa — pPasyMHOMY CPOKY YTOJOBHOI'O CYAONPOM3BOJ-
CTBa, BOOpaBIIeMy B ce0s JIOTUKY BbIIIEYKa3aHHBIX YCTAHOBJICHHI.

AcmeKT OBICTPOTHI MPEABAPUTENBHOIO pacciefoBaHusi OeccriopeH. [lpu
BCEW BAXKHOCTU OINEPATUBHOCTU €€ TEM HE MEHEE HeJb3sl adCOIIOTU3UPOBATH.
OOHOCTOPOHHOCTH YTIOJIOBHOTO CYAOINPOM3BOJACTBA C 3TOM IMO3HMIMH B OTEYe-
CTBEHHOM HCTOPUYECKOM OIBITE, OCOOEHHO SIPKO MPOSIBUBILIEHCS B MEPBOU MO-
noBuHe XX B., ABJISIETCA HAIVISIAHBIM TOMY HOATBEpKAEHUEM. CBOEBpPEMEH-
HOCTb MCCIIEIOBAHMS JOJKHA BO3JIaraThCs Ha MPEABAPUTEIBLHOE PACCIEIOBAaHNE
TOJIKO B COBOKYIHOCTH CO BCECTOPOHHOCTHIO, MOJHOTOM U OOBEKTHUBHOCTHIO.
CyuiecTBysl B €IMHCTBE, YKa3aHHBIE JIEMEHTHI 3aJa4d YPAaBHOBELIMBAIOT APYT
ApyTa, He J1aBas TEM CaMbIM OJJHOMY U3 HUX OBITh IPEBAIUPYIOLIUM.

! Coopunk noxymentos Cosera EBpOmbI B 06/1aCTH 3aIIUTHI MPAB YETOBEKA U OOPHOBI
¢ mpectynHocThio. M., 1998. C. 117.

2 MexmyHapoHbIE aKThI O PaBax ueoBeka: cO. JokyMmeHTos. M., 1998. C. 58.

3 [paBa yenoBeKa U CyAOIPOU3BOACTBO : COOpaHUE MEKIyHap. JOKyMEHTOB. Bapia-
Ba, 1996. C. 237.

4 ITo neny o mpoBepke KOHCTUTYLIMOHHOCTH OT/IENbHBIX TI0N0KeHui ctateit 331 u 464
VYronoBHO-iponieccyanbHOro Kojekca PCOCP B cBs3u ¢ xamobamu psifa rpaxaaH : MOCTa-
Hosinenue Koncturyumnonnoro Cyna Poccuiickoit @eneparuu ot 2 urons 1998 r. Ne 20-IT //
Cobpanue 3akoHogatenbcTBa Poccuiickoit @epepanun. 1998. No 28. Cr. 3393.

> O BHECEHUH M3MEHEHUI B OT/ICIbHBIC 3aKOHOIATEIbHBIEC aKThl POCCHIICKOM ®Denepa-
MU B CBsI3M ¢ TipuHsATHEM DenepanbHOro 3akoHa «O KOMIEHCAIMHU 3a HapyIICHUE MpaBa Ha
CYJIOTIPOM3BOJICTBO B pa3yMHBI CPOK WIIM IMpaBa Ha UCHOJHEHHE CYJeOHOTO aKkTa B pazyM-
HBI cpok» : DenepanpHblii 3akoH oT 30 ampenst 2010 r. Ne 69-@3 // Poccuiickas rasera.
2010. 4 mas.
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B mnpakTuyeckoil NEATENbHOCTH NPOJJIEHUE MPOUECCYaIbHBIX CpPOKOB,
paccieoOBaHHUE CBBILIE JBYX MECSIEB M3HAYAIIBHO pACCMATPUBAETCS C HETATHB-
HOU cTOpoHbI. TpaguIIMOHHOE UCTIOIBb30BaHNE (POPMYITHMPOBKH, 0003HAYAIOIICH
IIPOJIJIEHUE CPOKOB PACCIIEOBAHUS — «HAPYIIEHNUE NIPOLECCYAIbHBIX CPOKOB) —
MOATBEPKIALT JKellanue u3derarb npoaieHus. JlanHas yctaHoBka Gurypupyer
¥ BO MHOJKECTBE aHAJIUTUYECKUX 0030POB!.

Cobntonas TpeboBaHMs MO HAMPABJICHUIO KAaK MOKHO OOJIBIIIETO KOJIUYe-
CTBa YTOJIOBHBIX JIET B CyJl B yIIepO BCECTOPOHHOCTHU, MOJHOTE, 0O BEKTUBHOCTH
HCCJIEI0BAHMS, BBINOJHAS YTrOJIOBHO-IIPOLIECCYalbHbIE TPeOOBaHUs JIUIIbL Qop-
MajbHO, TIPU MPOU3BOJACTBE MO HEKOTOPHIM YIOJIOBHBIM JI€JIaM yJaeTcs Cylle-
CTBEHHO COKpAaTUTh MpoleccyalbHble cpoku. Hanpumep, 24 nronsa 2007 r. B CY
npu YBJ[ no CeepaioBckomy paitony r. KpacHosipcka B oTHoueHuu P. Obu10
BO30Y>KJICHO YTrOJIOBHOE JEJIO MO MpU3HAKaM COCTaBa MPECTYIUICHUS, MpPey-
CMOTPEHHOTO 1. «B» 4. 2 cT. 158 YK P®. Ve 26 utons 2007 r. P. 6su1 npuse-
YyeH B Ka4eCTBE OOBHHIEMOIO 110 M. «B» 4. 2 cT. 158, 1. 1 cT. 159 YK P®. Eme
yepes nBa AHs, T.€. 28 uroHs 2007 1. yKa3aHHOE YTOJIOBHOE JIeJI0 OBIJIO HaIpaB-
neHo npokypopy CBepuioBckoro paiioHa r. KpacHosipcka Ui yTBEpPXKACHHS
OOBHHUTENILHOTO 3aKITIOUEHHUS U JATbHEHIIIET0 HAIIPAaBJICHHs YTOJIOBHOTO Jeja B
CyZl. 3aKOHOMEPHBIM MUTOI'OM CTOJIb ITOCHENTHOTO PACCIEI0BAHMS CTAJIO TO, YTO
3utonss 2007 r. aHHOE YrOJIOBHOE [1€7I0 OBLIO BO3BPAIEHO MPOKYPOPOM
CBepyI0BCKOTO paiioHa JUIsl POU3BOJCTBA JOMOIHUTEIBHOIO CIEACTBUS.

be3ycioBHO, psl NpecTyIIEHUI MOTYT OBITh PaccielOBaHbl B YIPOIIEH-
HOM IIOpsIIKE U C YCKOpEHHOM mpouenypoul. Hanpumep, oueBUIHBIE NPECTYII-
JeHus1 HeOOJIbIION U CpeAHe TAKECTH, HaKa3aHHUE M0 KOTOPhIM HE MPEBBIIIAET
5 ner numeHus cBOOOBI, LEIECO00Pa3HO paccieloBaTh JO3HAHUEM B COKpa-
meHHoit ¢dopme (ri1. 32.1 VIIK P®). TlonoGHas moTpeOHOCTh OmpeaeseTcs
pPacIpoCTPaHEHHOCThIO MOAOOHBIX MPECTYIUIEHUH, YIPOIIEHHON MpoLesypoi
¢ukcannu QakTUYECKUX JAHHBIX, OTCYTCTBUEM HEOOXOJUMOCTH B YCIIOKHEH-
HBbIX II0 CBOEH Mpoleaype MPOUECCyadbHbIX NEUCTBUSAX WM mp. OAHAKO aaxe
poLeaypa YCKOPEHHOTO JOCyAeOHOr0 IPOU3BOCTBA HE MOXKET IPOBOJAUTHCS B
yiepO BaKHEHIIMM ILEHHOCTSAM. Tak, HEBO3MOXHO JIOMYCTUTh, YTOOBI JIUIIO
HECJIO HaKa3aHUe 3a MPECTYIUIEHHE, KOTOPOE€ OHO HE COBEPIIAJIO, WM BUHOB-
HBIM TOMy4yus Oojiee CypoBO€ Haka3zaHHE, YeM 3acCiIyKHBAeT, U T.1. TeM Ooiee
IIOJIHOBECHOE PacclieIOBaHUE HE MPEANOIAraeT U He TIOJDKHO OCYLIECTBISATHCS B

' Cwm., nanp.: Tesucwl BeicTymneHns E.A. TumieBa Ha ONEPATHBHOM COBEIIAHHH

CnencrBennoro xomuteta npu MBJ] Poccun mo uroram pabotsr 3a 2006 r. / Madopmaru-
oHHbII Oromnerens CneactBeHHoro komurera npu MBJI Poccuun. 2007. Ne 2(132). C. 7; O
pe3yabpTaTax pabOThl OpPraHoB MpeaBapuTeNIbHOro cienctBus B cucreme MBJI Poccuu B
2007 rony : moknagHas 3amnucka // IHpopmaimonHslil 6romiereHs CleICTBEHHOTO KOMHUTETA
pu MBJI Poccun. 2008. Ne 2(136). C. 7; O pe3ynbrarax paboThl OPraHOB MPEABAPUTEIIBHO-
ro CIEJCTBUA OpraHoB BHYTpeHHUX Aein B 2018 r. M., 2019; ITonBeneHsl UTOTH EATETbHOCTH
OpTaHoOB IpeaBapuTebHOro cienctsus B cucreme MBJI Poccnm 3a 2018 rox. URL: https://
MBI.pd/mvd/structurel/Departamenti/Sledstvennij departament/NovostiSD/item/15755216.
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cnemwHOM mnopsake. OT HEraTMBHOM TPAJWLIMM IOCIEIIHOTO PacciaeqOBaHUs
CJIEAYET OTKa3aThCsl.

CMBICIIOBOM OTTEHOK MOCHEUIHOCTH, CYETIMBOCTH, IMOBEPXHOCTHOCTHU
MPUCYII TIOHITHIO «OBICTPOTa», OO OHO M3HAYAIBLHO TPAKTYETCS KaK MPOIIECC,
«IPOUCXOIAIIMN B KOPOTKHUI IIPOMEKYTOK BpeMeHn» . B yroioBHOM cymomnpo-
M3BOJCTBE ATO MOHATHE MPUOOPETACT XapaKTep TEPMHUHA, O3HAYAIOIIETO TPeOo-
BaHME MO OCYIIECTBICHUIO MPOIIECCYAIbHBIX JAEHCTBUI B 00Jiee KOPOTKUE MPO-
1eccyajgbHbIE CPOKHU.

B cBsi3u ¢ aTM HamOosiee mpueMIeMbIM TpeOOBaHUEM K MPEABAPUTEIIb-
HOMY PaccieIOBaHUIO SIBJISIETCSI CBOEBPEMEHHOCTh uccaeaoBanus. OHa moauep-
KMBaeT HEOOXOJUMOCTh M CKOpEMIlero pa3OouparesbcTBa, U BCECTOPOHHOCTH,
MOJTHOTHI, 00BEKTUBHOCTH pacciieioBaHusl. « CBOEBPEMEHHOCTBY CIEAYET TpaK-
TOBaThb HE KAK MOMEHT JAESTEIbHOCTH, «HAYaTOM B HYKHOE BPEMS», «HAYaTOU
BOBpPEMSI», a IIMPE — «OCYUIECTBISIEMOM B CBOE BpEMS, B HY>KHBI MOMEHT,
kcrati»”. TlogpasyMeBaercs, 4T0 CBOEBPEMEHHOCTh — 3TO HE TOJILKO HAYaThli
BOBpPEMSI MOMEHT JIESITEIbHOCTH, HO U B LIEJIOM AESATEIbHOCTh, TPOU3BOIUMAs B
TpeOyeMbIii MOMEHT, B YCTAHOBJICHHBIE CPOKHU U 0€3 CIEIIKH.

VYkazanHble COOOpaKeHHS MPUBEIU K OMPENEICHUIO 3aJaud IpeIBapu-
TEJILHOTO PAaCCJICIOBAHUS B CIEAYIOIIEM BHUJIE — CBOEBPEMEHHOE, BCECTOPOHHEE,
THIOJIHOE ¥ OOBEKTUBHOE UCCIIEN0BAHNE IPECTYILUICHUS .

H3006n1uuenue nuy, cosepuiuguiux npecmynienue, opmyiuposanue u
6bl106UIICEHUE 000CHOBAHHO20 008UHEHUAL.

HeoTbemiieMbIM 371€MEHTOM MPECTYIUICHUS SBISIETCS CyOBEKT, €ro CoBep-
wuBIMA. [103TOMY OJTHUM M3 3aKOHOMEPHBIX UTOTOB AEATEIBHOCTH 10 UCCIIEN0-
BaHUIO MPECTYIHOTO AESHUS JTOJKHO OBbITh €ro ycraHoBiieHue. OmHaKo il OT-
BETCTBEHHOCTH BUHOBHOI'O B COJIESHHOM OJIHOTO JIMIIb €T0 BBISIBJICHUS HEIOCTA-
TOYHO. BHHOBHOCTB JIMIIa B COBEPIICHUH MHKPUMHHUPYEMOTO €MY IPECTYILIE-
HUS JIOJDKHA OBITh JI0Ka3aHa, YTO OCYIIECTBIISIETCS IIyTeM cOopa J1I0Ka3aTesbCTB,
ero ynuuaromux. [locnenyromas KoHCTaTalus BbIBOJIA O COBEPILICHUH MPECTYI-
JICHUS] KOHKPETHBIM JIUIIOM 00JIMYaeTCs B Psi/ie MPOLECCYATbHBIX PEIICHH.

JlesiTenbHOCTD MO M300JIMYCHUIO BUHOBHBIX TPAIUIIMOHHO BO3JIaraeTcs Ha
IpeIBAPUTENLHOE PACCIEIOBAHNE B KAUYECTBE COOTBETCTBYIOMIEH 3amaun®. Oxn-

" Oxeros C.1. Vkas. cou. C. 65.

2 Tam xe. C. 704.

3 CnemyeT oroBOpHUTHCS, YTO MCHOb3YeMBbIi TEPMHH «IPECTYILIEHHE» HEOOXOIUMO
TPAaKTOBaTh PACIIUPUTENIFHO, BKIIOYas B HEr0 KaK CaMoO INpecTyIuieHHe (OKOHYEHHOE Tpe-
CTYIUICHUE, MPUTOTOBJICHUE, MMOKYIIECHKUE), TAK U 3alPEIICHHOE YTOJOBHBIM 3aKOHOM OO0IIe-
CTBEHHO OIIACHOE JICSTHWE, COBEPUICHHOE B COCTOSSHUM HEBMEHSEMOCTH, a TAaKKe COOBITHE,
o0Jajaroliee JUIb HEKOTOPBIMHU MPU3HAKAMU COCTaBa MPECTYIUICHUS.

4 Ctporosuu M.C. Kypc coserckoro yronosHoro npouecca. M., 1970. T. 2. C. 39-40;
Bukropos B.A. Vka3. cou. C. 6-7; SIxky6ouy H.A. Yka3. cou. C.21; Epumuues C.I1., Epu-
mudeB [1.C. 3agaun npenBaputensHOro paccienoBanus / XKypHan poccuiickoro npasa. 20006.
Ne 9. C4.
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HAKO HEKOTOpPbIE aBTOPbI HE Pa3NESAIOT JIaHHYI0 TOYKY 3peHus. [lo MHeHuro
A.M. JlonnioBa, n300;1MueHNE BUHOBHBIX HE SIBIISICTCS 3aJjadyeil cTajiuu MpejBa-
PUTEBHOTO PACCIIEIOBAHMS, TaK KaK «HA MPEIBAPUTEITHLHOM CIICJICTBUU €IIIE HET
JIUI], BUHOBHBIX B COBEPIIEHUU MPECTYIUICHHUS. .. JIUIIO CTAHOBUTCS B IOJIOXKeE-
HUE BHHOBHOTO JIMIIIb TOT/Ia, KOTJAa B OTHOIIEHUH HEr0 MMEETCS BOIICANINN B
3aKOHHYIO CHJIy TIPHTOBOP» .

OO0men3BecTHO, OOBHHIEMBIA CUMTACTCS HEBUHOBHBIM, TIOKA €0 BUHOB-
HOCTh B COBEPIIICHUM MPECTYIUICHUS HE OyIeT 0Ka3aHa B MPEAyCMOTPEHHOM
3aKOHOM TOPSIAKE U YCTAHOBJIEHA BCTYNMHUBIIUM B 3aKOHHYIO CHJIY MPUTOBOPOM
cyaa (4. 1 ct. 14 VIIK P®). Ecau OykBaJIbHO TpakTOBaTh JaHHOE TMOJIOKEHHUE,
MBI TIPHJIEM K BBIBOJIY, YTO BHHOBHBIX Ha IMPEABAPUTCIBHOM PaCCICIOBAHHH
HeT. 3ajJep)KaHue, NpeabsBICHHE OOBUHEHUs, M30paHHEe Mephbl MpecedyeHwus,
YTBEPKJIEHUE MPOKYPOPOM OOBUHUTEIHHOTO 3aKIIOYEHUSI W HAIpaBJIECHUE yTO-
JIOBHOTO JIeJIa B CYJ OCYILIECTBISIOTCS B OTHOIIEHUH HEBUHOBHOTO. bosee Toro,
1ocJjie OKOHYaHUs CyAeOHOro pa30uparesibCTBa, BHIHECEHUS OOBUHUTEIBHOIO
IPUTOBOPA OCY>KJEHHBIN HE CYUTACTCS BUHOBHBIM, IOKA MPUTOBOP HE BCTYIIHT
B 3aKOHHYIO cmty. @opMmanbHO Tak. OHAKO 3TO HE O3HAYAET, YTO M300JIMNYae-
MO€ B X0JI¢ JOCYACOHON ACSITEIBHOCTH JIMIIO HA CAMOM JIeJie He sBsieTcs (dak-
TUYECKU MPUYACTHBIM K MPECTYIUIEHUIO, PacCieOBaHUE KOTOPOrO BEAETCS.
OHO UL MPU3HAETCS, CYUTAETCS] HEBUHOBHBIM, ITOKAa HE OyJIeT JI0Ka3aHo 00-
paTHOE. YTOJOBHOE CYJONPOU3BOCTBO MOCTPOCHO MO JAHHOMY MPUHIIUITY, 10-
cyneOHasi IeATeIbHOCTh B TOM 4ucie. B xole npeaBapuTesbHOro paccieaoBa-
HUSI TPOUCXOJUT COOMpaHUe JI0KA3aTeNbCTB, IO €ro pe3ysibTaTaM n300JudaeTcs
BUHOBHBIN, KOTOPBIN BIOCICICTBUA MOKET OBITh MPUBJICUYEH B KaUueCTBE OOBH-
Haemoro. KoneuHo, 3T0 «elie He npeapeniaeT BUHOBHOCTH ATOTO JIMIlA, U B CH-
Jy 3aKOHa 3TO JUIO MPOJOJDKAET CYUTATHCS HEBHHOBHBIM, TIOKa €r0 BHHOB-
HOCTb HE OyJIeT J0Ka3aHa ¢ MOJHOW HECOMHEHHOCTBIO U JIOCTOBEPHOCTHIO B TOM
TOPSIJKE, KOTOPBIA YCTAHOBIIEH 3aKOHOM»?, TaK KaK yKa3aHHbIA HOPSAIOK Mpe/-
ompeeNsieT MPU3HaBaTh JUII0 BHHOBHBIM TOJIBKO 1O Cy/I€0HOMY PEIIECHUIO.

[ToaToMy, roBopsi 00 M300TUYCHUH JUIA HA JOCYACOHBIX CTaIHsIX, Clie-
JyeT YYUTBIBaTh, YTO, HECMOTPSI Ha BBICOKYIO CTEMEHb YBEPEHHOCTH CyOBEeKTa
paccineoBaHus B BUHOBHOCTH MPUBJIEKAEMOTO, JaHHAasl JIESITEIbHOCTh HOCHUT
npeaBapuTenbHblid Xapaktep. Mcxoas u3 3Toro, BKIOUYEHUE TEPMHUHA «BHUHOB-
HBI» 11 0003HaYeHUsT HM300JIMYaeMOro Jihila B COOTBETCTBYIOIIEH 3ajaue
peABAPUTEIHLHOIO PACCIEIOBAHUS HOCUT YCIIOBHBIN XapakTep.

B VIIK P® umeercst ykazaHue Ha HEOOXOAUMOCTh H300imMueHUs. Tak,
II. 55 CT. 5 YCTAHABJIMBAET, YTO YTOJIOBHOE IMPECIEIOBAHUE — 3TO MPOLECCYaTb-

! onos A.M. O 3amauax OpeiBapUTEILHOIO CIEACTBUS B COBETCKOM YTIOJOBHOM
nponecce / Bectauk Jlenunrp. yH-Ta. Cep. DkoHOMUKA, ¢mtocodus, mpaBo. 1969. Ne 17.
B 3. C. 101.

2 Ctporosuu M.C. MarepuanbHas HCTHHA U CyleOHBIE 0Ka3aTelbCTBA B COBETCKOM
yrosioBHoM npouecce. M., 1955. C. 184.
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Hasi JeSTEIbHOCTh, OCYIIECTBIIIEMasi CTOPOHOW OOBHUHEHHUS B LENSIX M300IMYe-
HUS TI0/1I03PEBAEMOr0, 0OBUHSEMOI'0 B COBEPIICHUH MPECTYTUICHHUS.

bykBanbHas TpakTOBKa JAaHHOTO 3aKOHOAATEIBLHOTO YCTAHOBJICHHSI MOYKET
MIPUBECTH K BBIBOJY, YTO M300JIMUCHUE OCYIIECTBIISETCS TOJIHKO B OTHOIICHHUH
M0/I03PEBAEMOr0 WJIM OOBHHSEMOTO W JIO HAJEICHHUS JAHHOTO JIMIA COOTBET-
CTBYIOIIIUM CTaTyCOM €T0 M300JMYCHHE B COBEPIICHUH MPECTYIICHUS HE OCY-
mecTisieTcsi. OHaKO, MPUHUMAsE BO BHUMAaHUE, YTO pacClieJOBaHUE MPECTaB-
JseT co0O0# MOCTENEeHHOE U IENICyCTPEMIICHHOE YCTaHOBJICHUE OOCTOSITEIBCTB
MPECTYIUICHUS, HEOOXOAMMO TPU3HATH, YTO U300JIMUCHUE SBIISIETCS €T0 HEOTh-
EeMJIEMOM YepTOH yXke ¢ caMOoro MEepPBOr0 MOMEHTA, C MEPBOTO CIIEICTBEHHOTO
neiictBusa. OpraHbl MPeaBapUTEIBHOTO PacCieIOBaHus, coOupas JoKa3aTeib-
CTBa, B TO K€ BpeMs MPECIEAYIOT, N300IMYA0T CyObEeKTa MPECTyIUICHHS, T0-
CKOJIbKY CIIEJIbI PACCIIELYEMOTO NPECTYIIHOTO AESIHHS — €T0 CAEMIbI .

[IpaBuibHO, 10 Hamemy MHeHUIo, yTBepxkaaer U.C. Jlukapes, 4to «1mpe-
CJIEIOBAaHUE BENIETCS B OTHOIICHHH KOHKPETHOTO JIMIA, HAPYIIUBIIErO 3aKOH,
HO OHO OCYIIECTBJISIETCS 1ayKe TOT/a, KOT/Ia B YTOJIOBHOM JIEJi€ €Ilie HET HU TO0-
JI03pEBAEMOT0, HH OOBHHSEMOT0, KOT/Ia CJIEJI0BATEINI0 €IIe TOJIBKO MPEICTOUT
YCTaHOBHUTH JINYHOCTH 3TOrO JIMI@»?. JJaHHOE MHEHHE O0YCIOBIEHO TeM (ak-
TOM, YTO YTOJIOBHO-TIPOTIECCYaTTbHAS NESITEIBHOCTD JTaJIeKO HE BCETIa BEIETCS B
OTHOIIIEHWU KOHKPETHOTO YesioBeKa. [IpecTyrieHus, CoBepIIeHHbIC B YCIOBHIX
HEOYEBUIHOCTH, TAKXKE JODKHBI MCCIIENOBATHCS, a MPOBOAUMAS JOKA3aTeIh-
CTBEHHAs NIEATEIHLHOCTh CIYXKHUT CIOCOOOM TIOWICKAa BHHOBHBIX, MX H300JHYe-
HUSL.

B cBsi3u ¢ 3THM Oosiee BepHOM, IO HAIIEeMy MHEHUIO, SIBJISETCS (popMyIn-
poBKa, ucrnoab3dyemas B 4. 2 cT. 21 YIIK P®, rae ycraHaBiuBaeTcs, 4YTO B Kax-
JIOM ciiy4ae OOHapy>KeHHsI MPU3HAKOB MPECTYIICHUS CIIE0BATEIb TPUHUMAET
MEPBI 110 YCTAHOBJICHUIO COOBITHUS MPECTYTUICHUS, U300JIMYEHUIO JIUIA UITU JIUII,
BUHOBHBIX B COBEpIICHUH MPECTYIUIeHUs. B ykazaHHOI HOpMe M300/IMueHuE HE
CBSI3BIBACTCS C MPOIIECCYATBHBIM CTaTyCOM JIMII, COBEPIIMBIINX MPECTYIUICHHE.
[ToguepkuBaeTcsi McciaeAOBaTENbCKasi CYIIHOCTh paccieoBaHUs, B XOJE OCY-
IIECTBIICHHUS KOTOPOTO TpeOyeTcs TOOUTHCS H300IMUCHHMS.

JlornyHOo, 9TO B XOJ¢ M300JMYCHHS HACTYyMaeT MOMEHT, KOTJa MOXKHO
MPUATH K BBIBOAY (ITyCTh MOKa M MPEABAPUTEIHLHOMY), YTO MPECTYIICHUE, TI0
KOTOPOMY HJIET pa3OUpaTenbCTBO, COBEPIIIII OMpeaeieHHbIil cyonekT. [locne
cOopa JOCTaTOYHBIX JIOKA3aTENIbCTB, TOITBEPKAAIOITUX TPEIIOIOKEHNE O CO-
BEPIICHUHU PACCICAYEMOT0 MPECTYIUICHUS KOHKPETHBIM JIUIIOM, €My TPEIbsB-
JISFOTCSI COOTBETCTBYIOIIUE YTOJIOBHO-TIPABOBBIE TPETCH3UHU. YUYUTHIBAs, YTO
YTOJIOBHOE CYIOMPOM3BOACTBO SBIISICTCS €IUHON M IEJITOCTHOU JEATEIHHOCTHIO,
MOAPA3ACISIONICHCS Ha 3Tamnbl (CTaauM), €ro UTOroBoe (CyaeOHOE) pelleHHe

" Yorun H.B., ®arkyamn ®.H. Bo30ysxaenue yronosroro aena. M., 1961. C. 58-59.
2 Nuxapes U.C. OGBEKTUBHOCTH YTOJIOBHOTO MpEC/Ie0BaHUS KaK YCIOBHE peajn3a-
[IMU Ha3HAYEHHUS YTOJIOBHOTO cyaornpousBocTBa // Poc. roctunus. 2006. Ne 3. C. 29.
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«MOJrOTaBIMBAET» JaocyaeOHas dvacTh. [loaToMy B XOJe mpeaBapuTeIbHOTO
pacclieloBaHus TPOUCXOIUT EPBUYHOE YCTAHOBJICHUE YTOJIOBHOM OTBETCTBEH-
HOCTH. YKa3aHHOE HallpaBJIEHUE ACATEIBHOCTH ONpPENEseT BaKHEHIIYIO 3a]1a-
4y MpeABapUTEIbLHOrO pacciaeoBaHus, 00Jadarolly0 CBOUMU IPOLECCYyalbHbI-
MU CpPEJICTBaMH, KOTOPBIE CIEAYyET pacCCMOTPETh MOAPOOHEE.

B xoxe mpenBapuUTENbHOTO pacciieIoBaHUs BBIBOJ O COBEPIICHHH IIpe-
CTYIUIEHHUS BOIUIOLIAETCS B OOBUHEHUH — YTBEP>KICHUH O COBEPILEHUHU OIpese-
JICHHBIM JIMLIOM JESIHUS, 3alPEIICHHOrO0 YrOJOBHBIM 3aKOHOM, BBIJIBUHYTOM B
MOPSIZIKE, YCTAHOBIEHHOM 3aKOHOM (1. 22 cT. 5 YIIK P®). ®akruueckas cTopo-
Ha MPECTYyNHBIX JIEUCTBUM W YrOJOBHO-NPABOBAsI KBAIM(PUKALMS COACSIHHOTO
IIpU MPEABAPUTEIILHOM CJIEICTBUM HAaXOJAAT HEMOCPEJICTBEHHOE OTpa)KEHUE B
MIOCTAaHOBJICHUH O MPUBJICUEHUU JIMI]A B KayecTBE OOBUHSEMOIO, a BIOCIE[-
CTBUU U B OOBHHHUTEIILHOM 3aKIIOYCHUH. AHAJIOTMYHOE YTBEPKICHUE O COBEP-
[ICHUH ONPEEICHHBIM JIMIIOM MPECTYIUICHHS OCYIECTBISETCS U B XO/i€ J03Ha-
Hus. [lo obmemy npasuity, oHO GOpMyIUpyeTcs B OOBUHUTEIHLHOM akTe. Mex-
Ay TE€M JI03HaBaTejb MpPH ONpEAENICHHBIX YCIOBUAX 00s3aH BBIHECTU M MOCTa-
HOBJICHHUE O MIPUBJICYCHUH JIMIIA B KauecTBe 00BHUHsIeMOro (4. 3 cT. 224 YIIK PD).

BBIHOCS IOCTaHOBIIEHHE U NPEABABIAA yKa3aHHbIE MPOLECCYABHBIE J0-
KYMEHTBI COOTBETCTBYIOIIEMY JIUILY, CIEA0BATENb TEM CaMbIM YBEAOMJISET Ipe-
CJIelyeMOro cyObeKTa, YTO B OTHOILIEHHH HETO OCYIIECTBIISIETCS] OOBUHHUTEIbHAS
nesTenbHOCTh. IlepBoouepeiHas BaJKHOCTh TAKOIO «yBEAOMIICHUS» 3aKIIIOYaECT-
Csl B TOM, YTO «OOBHUHSEMBIN MOJIy4aeT BO3MOKHOCTh 3HaTh, B YeEM OH OOBHHSI-
€TCs, U LeJEHANPABIEHHO 3ALIMIIATLCA OT YTOJIOBHOIO IPECIIEOBAHMS» .

JlaHHBIM MeXaHHU3M pealn3yeT MEXIyHapOJHO-TIPABOBbIE MPUHIIUIIBL,
IIPOBO3IJIAIIEHHBIE B EBPOIIECKONM KOHBEHLIMM O 3allUTE IIpaB 4eJIOBEKa U OC-
HOBHBIX CBOOOJ: KaX[Iblii OOBUHSIEMBII B COBEPILICHUU MPECTYIUICHUS HMEET
paBo ObITh HE3aMEIJIUTENBHO U MOAPOOHO YBEIOMIIEHHBIM O XapakTepe U Oc-
HOBAaHUU TPEIbIBICHHOIO OOBUHEHUS, UMETh TOCTATOYHOE BPEMsI U BO3MOXK-
HOCTH JUIsl TIOATOTOBKK CBOEH 3aIuThl (IIIL. «a», «b» 4. 3 ct. 6)% IlyTeMm mpenn-
ABJICHUSI OOBMHEHHS Ha TPEABAPUTETHLHOM pACcClIeOBAHUU OOBUHSEMOMY
IIPENOCTABIISIETCS TOCTaTOYHOE BpEMsI JUIsl TOATOTOBKU CBOEW MO3ULIMHU 110 BMe-
HEHHOMY OOBMHEHHIO, JUIsI cOOpa T0Ka3aTeIbCTB U BBHIMOJIHEHUS APYTHX MeEp,
HaIlpaBJICHHBIX HA CBOO 3aILUTY.

[IpuBnedeHre K yroJloBHOM OTBETCTBEHHOCTH B KayeCTBE OOBHHSIEMOTO
CIOCOOCTBYET KaKk 00€CIEUCHUI0 MHTEPECOB TI0Ka3bIBaHUSs, I0CYACOHOM OIlEHKE
MPECTYIUIEHUs, TaK W 3allUTe MpaB MpPeciIeAyeMoro. DTUM €lle pa3 MOJITBEp-
JAeTCsl YCIOBHOCTb JECJNEHMS 3a7ad NPEeABapUTEIBbHOTO paccileoBaHUs Ha
TPYIIIIHL.

' Edppemona H.II., Kanbuuukuii B.B. IlpusieueHne B kauecTBe OOBUHAEMOIO: ydeO-
Ho-IIpakTHyeckoe nocodue. Omck, 2007. C. 12.

2 KoHBeHIM O 3alIUTe TIPaB YeloBeKa M OCHOBHBIX CBOOOJ (3aKioueHa B Pume 4 Ho-
sa0ps 1950 r.) // CoGpanue 3akonoaarenscTBa Poccuiickoit denepanuu. 2001. Ne 2. Ct. 163.
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Kpome Toro, 3HaueHne MHCTUTYTa OOBHHEHHS HA MPEABAPUTEIILHOM pac-
CJI€IOBaHUU JETEPMUHUPYETCS U3MEHEHUEM POJU U MPOLECCYyaTbHON KOMIIE-
TeHIMH cyaa. Peanu3zoBanHas B Xo/e cyeOHOM peopMbl OTCTPAaHEHHOCTh CyJa
OT YTIOJIOBHOTO IIPECIIENOBAHUS Jajla BO3MOKHOCTb YCTAHOBUTBH IPEIENbI CY-
nebHoro pa3dmparenscTBa. TakoBbIe MpENEibl OMpeAesieHbl OOBHHEHUEM,
MPEABSBICHHBIM B X0/I€ IPEIBAPUTEIBLHOTO PAaCCIEA0OBAHMS: TOJIBKO B OTHOLLIE-
HUU OOBMHSIEMOI'O M JIMIIb [0 MPEABIBICHHOMY €My oOBUHEHUIO (4. 1 cr. 252
VIIK P®). [ToaToMy OT TOro, 4To M KakuM 0oOpa3oM CJE€A0BaTeNb ONUIIET B
yKa3aHHBIX MPOIECCYalTbHBIX JOKYMEHTaX, BO MHOTOM 3aBUCST Cyne0OHas OIeH-
Ka, a TaKXKe JaJIbHelllee NPOU3BOJICTBO U pelleHue no aeny. M B cBs3M ¢ 3TUM
OOBHHEHHE CJIEyeT PaclEHUBATh KaK MPOLECCYyalbHYI0 COCTABIISIIOLIYIO yCTa-
HOBJIEHMsI YTOJIOBHOH (MarepHalbHOM) OTBETCTBEHHOCTH BMHOBHOIO JIMIA'.
TosibkO TIOCJIE 3TOr0 YroJOBHAasi OTBETCTBEHHOCTb PEaM3yeTCsl B MaTepHallb-
HOM TIpaBe, Pa30oMpaTeNbCTBO 3aBEPIIACTCS BHIHECEHHUEM IPUTOBOpa Cyaa H
BCTYILJIEHUEM €T0 B 3aKOHHYIO CUILY.

OnHako He Bce MPOLECCYaTUCThl Pa3IesioT MHEHHE O HEOOXOAUMOCTH
OCYIIECTBJICHUS B X0/1€ MPEABAPUTEIHHOTO paccieloBaHUsI OOBUHUTEIBHON Jie-
ATeNbHOCTU. 110 MHEHHIO HEKOTOPBIX M3 HHX, CIIEJIOBATENs HELeIeco00pa3Ho
HAJEJSTh OOBUHUTENBHBIMU NOJHOMOUKAMH. [logpasymeBaercs, 4To eciu cie-
noBatenb (HOpMyJIUpyeT OOBHHMTENBHBIA TE3UC, TO €ro JEATEIbHOCTb HOCUT
OJIHOCTOPOHHUI OOBUHUTENIbHBIN XapaKTEP U OH HE MOXKET ObITh OO BEKTUBHBIM.
[Ipeanonaraercs, 4To e€ciau OOBUHUTENbHYIO (YHKIMIO OYJIET BBIIOIHITH KTO-
TO MHOW (Hampumep, MPOKypop, MPEACTaBUTENIb OpraHa JO3HaHUs, rocyaap-
CTBEHHbIII OOBUHUTENB), TO CJIEIOBATEIb CMOXET BBITOIHATH MOJHBIA U 00BEK-
TUBHBIA COOp, UCCIIEIOBAHUE JI0KA3aTeNIbCTB 0€3 MPOSBICHUS] OOBUHUTEIBLHOTO
WJIM OIIPABIATENBHOIO YKJIOHA?.

Henb3st cornmacutbcsi ¢ HEKOTOPHIMU NO3ULMSAMU NPUBEICHHBIX TOYEK
3penus. [lo HameMy MHEHHIO, B MPOLIECCE UCCIIEIOBAHMS MPECTYIUICHHUS HE OT-
cTaMBaeTcs 3apaHee chOpMyIHMpPOBAaHHBINA TE3UC, a UAET NOUCK JAHHBIX, [103BO-
JSIOMIUX TPUATH K TOMY WM HHOMY BbIBOAY. Kakumu e cBoicTBaMu OH OyJeT
o0nanate (OMpaBIaTENbHBIMU WM OOBHUHHUTEIBHBIMHU), 3aBUCUT TOJBKO OT HC-
CJIEIOBAaHHBIX JI0KA3aTEJIbCTB, COBOKYIHOCTb KOTOPBIX IIO3BOJISIET HPUHSTH

! lykamesuu B.3. TapanTuy npaB 06BMHAEMOTO B COBETCKOM YTOJIOBHOM IIpOIlecCe.
JI., 1959. C. 23; Anexcees H.C., Jlykamesuy B.3. JIeHUHCKHE UAEU B COBETCKOM YTrOJIOBHOM
npouecce. JI., 1970. C. 70; Kapueea JI.M. IlpuBieueHre kK yroJjoBHOM OTBETCTBEHHOCTH.
3akoHHOCTh U obOocHOBaHHOCTH. M., 1971. C. 16; KoBanes B.M. IlpuBneueHue B kauecTBe
OOBHHSIEMOTO M €r0 COOTHOIICHWE C MPUBJICUYCHUEM K YTOJIOBHOW OTBeTCTBeHHOCTH // IIpo-
OJeMBbl YTOJIOBHOW OTBETCTBEHHOCTU M HakazaHus B cBere pemeHuil XXVII cee3na KIICC :
c6. Hayu. Tp. Psizans, 1987. C. 67.

2 Merpyxun U.JI. CocrsazarensHocts u npasocyaue (k 100-netuio M.C. Ctporosu-
ya) // Toc-Bo u mpaso. 1994. Ne 10. C. 133; JlaBgapenko JI.WU. K Bompocy o ¢pyHKIMH 00BH-
HEHUS Ha TMPeIBapUTEILHOM paccieloBaHuu // AKTyallbHbIe TPOoOIeMbl OOPBOBI C MPECTYII-
HOCTBIO B CHOMPCKOM peruoHe : ¢O. MaTepHalioB MEXKAyHAp. HaydHO-TIPakT. koH(D. KpacHo-
sapck, 2004. C. 137; MensaukoB B.}YO. Ykas. cou. C. 40.
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000CHOBaHHOE pelieHre 1o aeny. [ToaTomy HeoOX0IUMOCTh MPEAbsIBICHUS 00-
BUHEHUS HE CBS3BIBACT CIICIOBATENSI ONPEICICHHON MO3UIMEN, HE MPEeBpaIlaeT
ero B 0OBUHHUTENA. B MOCTaHOBICHUH O MPUBJICYCHUH B KAUECTBE OOBUHSIEMOTO,
OOBUHHUTEIILHOM 3aKJIFOYEHUH BBIPAKCHA TOYKA 3PEHUS CJIEIOBATENs, KOTOPBIM
chopMUpOBaJ € Ha OCHOBE HEITOCPEACTBCHHOTO UCCIEOBAHUS OOJIBIIICH YacTH
JI0Ka3aTeNbCTB .

Best nestenbHOCTD ciemoBatens Tak WM WHAa4Ye MPOHU3aHA OOBHHUTEIb-
HOM HamNpaBJIEHHOCTHIO, MO0 pacciieoBaHuE MPECTYIUICHUS MPEANoiaraeT Bbl-
SICHCHUE TIPOM3OIICAIINX COOBITHM, a TAKXKE W TO, YTO BHHOBHBIN JTOJKEH OBITH
n300iuyeH U Haka3zaH. CaM (akT OOBUHUTEIBHOU JEATEIIBHOCTH MOKET IOJI-
TBEPXKJIAThCSI HE TOJIbKO OOBHHUTENIBHBIM 3aKJIFOYEHUEM, MMOCTAHOBJICHHUEM O
MPUBJICYEHUH B KAUECTBE OOBUHSAEMOT0, HO U aKTOM O BO30Y>KJIEHUM B OTHOIIIE-
HUM KOHKPETHOTO JIMIA YTOJOBHOTO Ji€Jia, MPOBEJACHUEM B OTHOILICHUU HETO
CJICICTBEHHBIX JIeHCTBHI (0OBICKA, OTTO3HAHUSA, IONIPOCa U JIp.), MHBIMU MEpPaMH,
IpeANPUHUMAEMBIMH B IEIAX €r0 M300JUYEHUs] WU CBUIETEILCTBYIOIIUMU O
HAJIMYMH TOA03PEHNH MPoTHB Hero’. K mociaeaHum e MOKHO OTHECTH IIPAKTH-
YECKHU BECh KOMILJIEKC YTOJIOBHO-ITPOIIECCYAIbHBIX MEPOTIPUSTHIA.

PedopmupoBanue gocy1eOHOro MpPOU3BOACTBA, B TOM YHCIIC MHCTHUTYTa
MIPUBJICYCHUS] K YTOJIOBHON OTBETCTBEHHOCTH, BO3MOXKHO, IMOJIE3HO M HEOOXO-
quMo. OTHAKO OHO HE MOXKET 3aKJIH0YaThCsl JIUIIb B OJJHOM YCTPAHECHHUH Y Clie-
JIOBaTEJISI MOJTHOMOYUM II0 BBIIOJHEHUIO H300JIMUUTENBHBIX, OOBHHUTECIBHBIX
Mep. B mpoTUBHOM ciydae 3aKOHOMEPHO BCTAHET BOINPOC O HEOOXOJIUMOCTH
CaMOro CyIIEeCTBOBaHUs TpoleccyanbHol (urypsl ciepoBatens. [lostomy B
HACTOsIEE BPEMs, a TaKKe B 0003pUMOM OyTyIIeM MPEIOKEHUS IO JTUIIICHUIO
cienoBaTessi OOBUHUTENBHBIX MOJHOMOYMN KaK HE YUYWUTHIBAIOIIUE OCOOCHHO-
CTeH OTEYECTBEHHOT'0 YT'OJIOBHOT'O CYJIONPOM3BOJICTBA HE MOTYT OBITH NMpHUMeE-
HUMBI. B CBSI3M C 9TUM OHHM pacCMaTpPUBAIOTCA HAMU KaK pehOopMaTOPCKUE UJICH,
HOCSIIME SIPKO BBIPAKEHHBIM UCKYCCTBEHHBIN XapaKTep.

[Ipennoxenus: Apyroro IjaHa BbICKA3bIBAIOTCS TEMHU IPOIECCYATUCTAMU,
KOTOPBIC TOBOPAT O peOpMHUpPOBAHMU WHCTUTYTa MPHUBJICUCHUS JIMIIA B Kade-
CTBE OOBHMHSIEMOTO. YKa3aHHOE TPAAUIIMOHHOE CPEJICTBO JIOCYACOHOr0O MpOuU3-
BOJICTBA, HCIIOJIb3YyEMOE€ JJii MPUBJICYEHUS K YrOJIOBHOM OTBETCTBEHHOCTH,
MpeIaraeTcsl CymeCTBEHHO BUIOU3MEHUTh. b.fl. ['aBpuinoB BeICKa3bIBacT MHe-
HUE O HEOOXOJIMMOCTH 3aMEHbl MHCTUTYTA MPEAbSIBICHUS OOBUHEHUSI HA MpPO-
LIeCCyaJIbHbIE HOPMbI O MPUBJICUCHUH JIMIIA B KAYE€CTBE MO03PEBAEMOI0, aHAJIO-

! Bapa6am A.C. O0BHMHEHHE KaK IBUraTesb yrojoBHoro npouecca / Cyne6Has BIacTh
B Poccum: 3akoH, Teopust U mpakTuKa : ¢0. CT. MeXAyHap. Hayd.-mpakT. koHP. M., 2005.
C.477.

2 Tlo pmeny o mpoBepKe KOHCTUTYLMOHHOCTH MOJOXKEHHIl 4acTH mepBoil cTatbu 47 u
gacTu BTOpO# ctateu 51 YromoBHo-mporeccyansHoro kogekca PCOCP B cBsi3u ¢ xkano0oit
rpaxxgannHa B.U. Macnosa : nocranoBinenne Konctutynuonnoro Cyaa Poccuiickoii dene-
paruu ot 27 utons 2000 r. Ne 11-IT / Cobpanue 3akoHOmaTenbeTBa Poccuiickoit deneparium.
2000. Ne 27. Cr. 2882.

97



TMYHbIE TIPOLECCYyaNbHBIM HOPMaM, PErYJIUPYIOIIUM MPEeabsIBICHIUE OOBUHEHHUS
B nocyne6rom npoussoactae’. C.W. [IoHOMAPEHKO CYUTAET, YTO MOMEHT BhIHE-
CEHMsI TTOCTAHOBJICHMSI O MPUBJICYCHUH B KaueCTBE OOBHHAEMOI'O HEOOXOIUMO
CBSI3BIBATh C peIICHHEM 00 OKOHYAHWH TMPEABAPHUTEIHLHOTO CIEICTBUS, & POJIb
OCHOBHOTO YYaCTHHKA OTBOMTH 11003PEBAEMOMY?>.,

OpHako MPUBEIEHHBIE U aHAJIOTUYHBIE UM IPEUIOKEHUSI HE BHOCAT CY-
IIECTBEHHBIX MU3MEHEHUN B CYTh OOBHMHUTEIBHOW NEATEIHOCTH CJIEI0BATEIS.
Ot TOro, KaKkoe UMEHHO CPEACTBO OYAET ISl 3TOr0 UCIOJIb30BAThCA (MHCTUTYT
MO/I03PEHUS WJIM OOBUHEHUS), HE U3MEHSETCS B KOPHE COJAEpKAHUE 3a/1adu 110
M300JIMYEHHUIO JINLI, COBEPIIMBIIMX MPECTYIUIEHHE, ¢ (POPMYJIMPOBAHUEM U BbI-
NBU)KEHUEM 000CHOBAHHOTO OOBHUHEHHS.

BaxxHOCTp yKa3aHHBIX MOJOKEHUH OOYCIOBIMBAET HEOOXOJIUMOCTh
BKJIFOUEHHSI PACCMOTPEHHOI'O HaIpaBJEHUsI ACSATEIBHOCTH B CHUCTEMY 3ajad
IpeIBapUTEIHLHOTO PACCIEAOBAHUS B CIEAYIONIEM BHJIE: M300JIMUYECHUE JIHII, CO-
BEPIIMBIINX MPECTyIUIEHHE, C (HOPMYITUPOBAHUEM U BBIJBUKEHHEM 00OCHOBaH-
HOTO OOBHHEHHSI.

Co30anue npeonocwvliok 0 yuacmusn 006uUHAEM020 (N0003Pesaemozo)
6 cyoeOHoM pazdupamenbcmee u HAONEHCAULe20 €20 NOGEOEeHUA npu NPOou3-
600cmee no y20108HOMY 0ely.

BaxxHenmmM yclIOBUEM OCYILIECTBIEHUS HOPMAJIBHOTO X0OJa pacClIeI0Ba-
HUS SBJIAETCS JIMYHOE Y4acTHE JUUA, [I0J03PEBAEMOI0 WM OOBUHSAEMOIO B CO-
BeplIeHUH npectyruieHus. [Ipu 3Tom HeoOX0AUMOCTh HETOCPEACTBEHHOTO TIPH-
CYTCTBHSI OCHOBHOTO (pUrypaHTa B X0/i€ pa30oMpaTenbCcTBa AUKTYETCS] MHTEpeca-
MU CTOPOH KaK OOBHMHEHUS, TaK W 3alIMUTHI. /(151 mepBbIX 3TO o0Jeryaer, Harpu-
Mep, YCTaHOBJIEHUE OOCTOSTENBCTB, MOJISKAIINUX AOKa3bIBaHUIO. s mpuBie-
KaeMbIX K OTBETCTBEHHOCTU CYOBEKTOB — 3aIlIUTy UX MPAB U UHTEPECOB, B YACT-
HOCTH, peaIn3yeTcsl MPaBO y4aCTBOBATh B PACCiIEIOBAHUM, PACCMOTPEHUU yTO-
JIOBHOTO fIeJia, U3JaraTtb CBOIO MO3UIUIO U MIPEIOCTABIATh B €€ MOATBEPKACHHE
HE0OXO0IMMBbIE JOKA3aTeIhCTBA.

OpnHako 1aneko He BCe JIMIA, COBEPUIMBUIME MPECTYIIIEHUE W BOBJICUECH-
HbIE B c(hepy yroJI0BHOTO CYIONPOU3BOACTBA 10 3TOMY MOBOY, U3MEHSIOT CBOE
NOBEACHUE Ha Hajulekalee. MHOrue YKIOHSIOTCS OT paccieoBaHUs, MPOTH-
BOJACHCTBYIOT €My WMJIM IPOJOJIKAIOT 3aHUMAThHCS MPECTYNMHON JESTEIbHOCTHIO.
2.®. [ToGeraiino, aHanu3upys POCCUHCKYIO YrOJIOBHYIO MOJUTUKY, OOpallaer
BHUMAaHHME HA POCT PEUUIUBHON MPECTYHMHOCTH JIMIL], HAXOJALIUXCS TMOJ CIead-
CTBHEM U CyJOM".

! TaBpunos B.5. CoBepiieHcTBOBaHNE 0CYAe0HOTO MPOM3BOACTBA B CBETE peasn3a-
1 ocHOBHBIX nojoxeHuil YIIK P® // Yronosusiit mporecc. 2005. Ne 1. C. 20.

2 [Tonomapenko C.M. CoBpeMeHHbIE IPOOIEMBI peaTn3aluiy IPOLecCcyaabHOro CTaTy-
ca rmoJio3peBaeMoro : aBroped. aAuc. ... Kaui. 1opul. Hayk. Bonrorpan, 2005. C. 17.

3 Anexcees A.W., Osunnckuii B.C., [To6eraiino D.®. Poccuiickas yronoBHas MONHTH-
Ka: npeogoisienue kpusuca. M., 2006. C. 47-48.
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VYkazaHHbIe 00CTOSTENHCTBA HEFATUBHBIM 00Pa30M CKa3bIBAIOTCA B 1IEJIOM
Ha OTIIPABJICHUM IpaBocyaus. Ha npeaBapuTenbHOE pacciieIOBaHUE BO3JIaracT-
Cs1 HEOOXOIMMOCTh CO3JaHUsl MPEANOCHUIOK JIJIsl y4acTus mojio3peBaemoro (00-
BUHSIEMOT0) B CyZ€OHOM pa30MpaTeIbCTBE U HAJUICKAIIETO €ro MOBEACHUS MU
[IPOU3BOJICTBE IO YTOJIOBHOMY J€Nly. DTHUM HPEIyCMaTPUBAETCS HCKIIOUYECHHE
BO3MOKHOCTH YKJIOHUTBCS OT PacCielOBaHUsl, IPOTUBOACHCTBOBATh €MY, MPO-
JOJDKUTh MPECTYNHYIO JAEATENbHOCTh, @ TAK)KE OCYLIECTBIEHHE PO3BICKA, €CIU
BUHOBHBIN CKPBUICS.

[TprueM naHHYIO AEATEIBLHOCTD CIEAYET OCYIIECTBIATH HE MO (akTy He-
HaJUIeKaIEero MOBEeICHUS WU COBEPIICHUS JIEHCTBUM, HAIPABICHHbIX Ha U30e-
’KaHUE OTBETCTBEHHOCTH, B OOJIbILIEH MEpe OHAa HalpaBlieHA Ha WX MpeayIpe-
JIEHHE CO CTOPOHBI TPUBJIEKAEMBIX K OTBETCTBEHHOCTH Jull. [IpenoTBpamienue
YKJIOHEHHMSI TT0JI03PEBAEMbIX U OOBUHSEMBIX B XOJI€ TIPEIBAPUTEIHLHOTO pacciie-
JIOBaHUS «CIOCOOCTBYET YCHEIIHOMY OCYILIECTBICHHUIO 33/1a4 YTOJIOBHOTO CYJI0-
IPOM3BOJICTBA, OOecrieurBaeT O0Jee KaYeCTBEHHOE pacciie/JoBaHUE MPeCTyILIe-
HUM, aTakke HCKIYAaeT HEOoOXOJUMOCTh MOCIEAYIOIIEro OCYIIECTBICHUS
CIIOKHBIX M TPYAOEMKHX PO3BICKHBIX JIEHCTBUI U MEp» .

B kadecTBe mpHMepa HEHAJUIEKAIIEr0 HCIIOIHEHUS JAaHHOTO HarpaBlle-
HUS I€ATETbHOCTH MOKEM IPUBECTH CIIy4yail, UMEBILIUN MECTO MIPU pacclie10Ba-
HUU YTOJIOBHOTO JleNia, BO30YKACHHOTO MO (aKkTy MPUINHEHUS TpaXKAaHuHy b.
TSYKKOIO BpeJia 310poBbI0. B X01€ 0TpabOTKM ML, IPUYACTHBIX K COBEPILECHUIO
JAHHOTO MPEeCTYIJIeHHUs, OblJla ycTaHOBJIEHA rpaxkaaHka B. OHa He npeabsBuia
JOKYMEHTOB, yJOCTOBEPSIOUUX JUYHOCTh, HE MMeEJa MOCTOSSHHOTO MECTa *U-
TEJIbCTBA, U, XOTS ObLIa 3a11003PEHA B COBEPIIEHUH TAXKKOIO MPECTYIUICHUS, OT
Hee ObLIO MOJY4YEHO JIMIIb 00bsicHeHHe. JlakTuiockonupoBaHus, ¢oTorpadu-
pPOBaHUsI, OMMCAHUA MO MPaBUJIaM CIOBECHOTO OPTpPETa rpaxkaaHku B., a Taxxe
MHBIX MEPONPUATHI, HANPABIECHHBIX HA MPEAYyNpexICHUE YKIOHEHHUs, obecre-
YEHUE YYacTHs U HaUIEKAIIEero MOBEACHUS 3all0J03PEHHOr0 JUIA HE TPOBOIU-
J0Ch. 3aKOHOMEPHBIM MTOTOM YKAa3aHHBIX YNYIIEHUH B CIEACTBEHHON pabore
CTaJIO TO, YTO TpaxkJaHkKa B. CKpbLIack OT CIEACTBUS, NPOU3BOJACTBO IO YIro-
JIOBHOMY JIe)Ty OBbLIO TTpHocTaHoBjIeHO 1o 1. 2 4. 1 cT. 208 YIIK P®.

CpeacTBoM peaiu3aluy pacCMaTPUBAEMOI'O HAINPABIEHUS IEATEIbHOCTH
ABJIIETCSl NPUMEHEHHUE TOCYAapCTBEHHOIO MPUHYXKJIEHUA. YUHUTBIBAs, YTO Yy
JUL, COBEPIIMBIIMX MPECTYIUIEHUS, MOCTIPECTYITHOE MMOBEJECHUE Pa3InyaeTcs,
JEHCTBEHHOCTh MEp NPHUHYIUTEIBHOTO XapaKTepa TaKKe MOXKET OBbITh pa3iiny-
HOH. Tak, OIHOMY JIUIly JJOCTATOYHO MEPBOT0 YBEIOMJIEHHS O BBI30BE B IPABO-
OXpaHUTENbHbIE OpraHbl, AJs JAPYroro TpeOyeTcs MPUHYAMTEIbHOE BO3/ACH-
CTBUE, MO0 MO-UHOMY €ro ydactue odecneduTh He yaactcs. Obecneuenue 3¢-
(EeKTUBHOCTH paccieioBaHusl OOYCIOBIMBAET HEOOXOAMMOCTh TMPUMEHEHHUS
MEp YTOJOBHO-IIPOLIECCYAIBHOTO MPUHYXKACHUS K YYaCTHUKAM, HE KEIAOLIUM

' Tonyap B.B. JlesATensHOCTh Cle0BAaTENs 10 PO3BICKY MOJ03PEBAEMBIX U OOBUHsE-
MBIX : aBTOped. JUC. ... KaH.. Iopua. Hayk. M., 2007. C. 15.

99



100POBOJIBHO BBIIOJHATE MpolecCyanbHbie 00s3annoctr!. Ocoboe MecTo cpe-
I TAKOBBIX 3aHUMAIOT MEPHI IPECCUCHHUS.

Bomnpoc 0 HE0OXOIMMOCTH MPUMEHEHHUSI MEphl IMPECEUCHUS] PEeIIaeTCs
ClIeJoBaTeNIeM B KaKJOM OTIEIbHOM cllydae. 3aKOH HE MpenHchiBaeT 00s13a-
TEJIBHOIO MPUMEHEHUSI MEp IpeceyeHHUs K KakJoMy OOBHHSIEMOMY: CII€ZOBa-
TE€JIb MOXET HE MPUMEHUTh MEPY MPECEUEHUsI, a OTPAHUYUTHCS B3SITHEM y HETO
o0s3aTenbCcTBa O siBKE. Ecin 0043aTeNbCTBO O SIBKE MOYKET OKa3aTbCsl HEJIOCTa-
TOYHBIM, TOT/IAa K YKA3aHHOMY JIMILY IPUMEHSETCS MEPa PECEUESHUS.

[TpuBenennoe muenue M.C. CtporoBuya akTyaibHO M MOHbIHE. OTHAKO B
JNEHUCTBUTEIBLHOCTH COOBITHS pa3BOPAYMBAIOTCS HE BCEr/la TAK, KaK OXKUIAETCS.
AHanu3 NpakTUYECKON NIeATEIbHOCTH MOKA3bIBAET, YTO YMCIIO JIML, CKPbIBAIO-
IIUXCSL OT CIIECTBUS, CTAOUIBHO BbIcOKOE. OCHOBHON MPUYUHON 3TOMY SIBJISI-
eTcsi Hed(EeKTUBHAS JEATEIBHOCTh CIE0BATelN M0 MPEIyNpPeKICHUI0 YKIIO-
HEHUs1 0OBUHSEMBIX (ITO103PEBAEMBIX) OT PacClIeIOBaHUSI.

3adacTyio NMPUHATHE MPOIECCYaTBLHOTO pelieHust 00 n30paHuu MephI Mpe-
CEUEHUs MPOUCXOJUT B YCIOBUAX OTCYTCTBHUS HEOOXOIUMOM JOMOJHUTENBHOM
uH(poOpMaIUU O JIMYHOCTH OOBHUHSEMOro W neduiura BpemeHU. B pesynbrare
n30upaeTcs Ta Mepa MpeceueHus, Koropas (GaKTHISCKH HE JIMIIAeT 0OBHUHIEMO-
ro cBOOO/IbI IEUCTBUI, B TOM YUCIIE U IO U3MEHEHHUIO MECTa HAXOXKICHHSL.

[ToaToMy OT nuua, NPOU3BOJAILEIO paccieloBaHue, TpeOyeTcss yCTaHo-
BUTH sl OOCTOSITENTLCTB, HA OCHOBAHWU KOTOPBIX MOXHO OYyJEeT MPUNTH K BbI-
BOJly O BEPOSITHOM TOBEJICHUH OOBUHAEMOro (I0J03peBaeMoro) B Oyayiiem, u
P HEOOXOAUMOCTH U30paTh COOTBETCTBYIOLIYIO Mepy npecedenus®. Hampu-
Mep, O BBICOKOW CTEMEHU BEPOSTHOCTH CKPBIThCS OT CIEIACTBUSA U CyJa CBHUJE-
TEJIbCTBYET COBEPILIECHUE HEOAHOKPATHO CYAMMBIM JIMLIOM MPECTYIJICHUS B OJ-
HOM TOpOJI€ TIPU MOCTOSSHHOM €ro MPOKUBAaHUHU B JPYroM. TpaguIlMOHHO MpH-
3HAK HAJIMYUA «IOCTAaTOYHBIX OCHOBAHMM IOJaraTh» MOPOKAAETCS COBOKYITHO-
CTBIO HECKOIBKHX OOCTOSATENLCTB, YCTAHOBJIEHHBIX 110 YTOJOBHOMY Jeiy?.

Tak, B mepuox 1ocyeOHOTO MPOU3BOJCTBA M0 YTOJIOBHOMY i€y OOBH-
Haemomy II. (mpexne cyauMblii «IIPECTYIHBIN aBTOPUTET») paHee NU30paHHas
Mepa IpecedyeHus] B BUJE 3aKJIIOUEHHUs MOJ CTpaxky Obljla 3aMEHEHa Ha 3aJior.
[Tocne ocBOOOXKAECHMS U3-TI0J CTPaXH OOBUHSEMBII HAPYILUI YCIOBHS M30paH-
HOM MEpBI NMPECEUCHHUs], CKPBUICA W B COCTABE OPraHM30BAHHOM NPECTYIHOU

IPYIIIBI COBEPIIUI PS APYTHX IPECTYILIEHMUIA",

! Bynatos B.B. DpdeKTUBHOCTL Mep IIpecedeH s, He CBA3aHHBIX C COJEpP/KAHUEM T10]1
cTpaxkeil: yueOHoe ocobue. Omck, 1984. C .9.

2 Crporosuy M.C. Kypc coBeTckoro yronossoro mpouecca. M., 1956. T. 1. C. 274.

3Enuxees 3.J1. ITpo6neMbl >p(HEKTHBHOCTH Mep yroJOBHO-IPOLECCYaTbHOTO TIpece-
yenus. Kazann, 1982. C. 8.

*Yypunes A.A. 3aKi0ueHHe MO/ CTPAKy B KAUECTBE MEPhl PECEUEHHUS : JIeKIus. M.,
1989. C. 21.

3 Cyneiickuii kopnyc ctaHoButes yuiie // Poc. rocturus. 2000. Ne 7. C. 55-56.
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Hpyroit npumep: A. UepenaHoB — OBIBIIMI TJIaBBpad MarHUTOTOPCKOM
rOpOJICKOM OOJIbHHUIIBI, JIEMyTaT FOPOACKOTO COOpaHus, OOBUHSEMBINH B COBEp-
HMICHUH KOPPYNIIMOHHBIX MPECTYIJICHUH C MHOTOMUJUIMOHHBIM yIiepooMm, 3a-
nep>kaHHbii B okTss0pe 2017 r., comepkammuiicst moJi CTpake OKOJIo roja, Imo-
CJIe U3MEHEHUs MEPBI PECEUEHHS Ha MOIINKUCKY O HEBBIE3JIE CKPBUICSA OT CIEA-
CTBHS U CYJa, 10 IOCIEAHNM CBEICHUAM, HaxoauTcs Ha repputopun CIIAL

Mepsl npecedeHus: HOCAT 0OECHEeUUTENbHbIN, IPEBEHTUBHBIN XapakTep,
HaIpaBlieHbl Ha CO3JaHHME YCIOBHU s 3(()EKTHBHOW YTrOJIOBHO-IIPOIECCY-
aNbHOMN NESTENbHOCTH, MPEHSTCTBYIOT COBEPIICHUIO OOBUHSIEMBIM U MOA03pe-
Ba€MbIM HE3aKOHHBIX JIEMCTBUU IO MPOTUBOAECHCTBUIO MPEABAPUTEIIBHOMY pac-
CJIEZIOBAHHUIO U PACCMOTPEHHMIO Jiena B cyae?. [lostomy crenoBaressm Tpebyercs
CBOEBPEMEHHO U 3(P(PEKTUBHO HUCIOIB30BATh UMEIOIIMICS B UX PACIOPSHKEHUU
NOTEHIIMAJl TOCYIAPCTBEHHOTO MpUHYXIeHusa. OcTaBieHre Ha CBOOOIe OMacHo-
ro MPEeCcTYIHUKA MOXKET CIOCOOCTBOBATh YKJIOHEHUIO OOBHHsAEMOro (1momao3pe-
BAa€MOI0) OT CJEACTBHS, OOJEruuTh €My MNPOTUBOACHCTBUE pacCleIOBAHUIO,
IPUBECTU K COBEPLIEHUIO APYTUX MPECTYILUICHUIA’.

OnHako MHEHHE O HIMPOKOM HKCIIOJIb30BAaHUU MEpP MPHUHYIUTEIBHOTO Xa-
pakTepa pasIensiocs He BceMU. Elle B COBETCKUN NEPUOJ UMEIIUCh CTOPOHHU-
KU peopMHUpPOBaHUS YTOJIOBHOTO CYAOIPOU3BOJICTBA, UCXOJUBIINE U3 HEOOXO-
JUMOCTH CMATYEHHUsI KapaTeNbHOTO NMOTEHIMAla YTrOJIOBHOTO Ipolecca, Cylle-
CTBEHHOTO OTPAaHUYECHHUS CIy4aeB MPUMEHEHUS MPUHYAUTEIBHBIX Mep, 0OIei
ryMaHHM3allMy YToJIOBHOM MoiauTHKU. Hambosnee oT4eTinBo 3TOT T€3ucC puUrypu-
pyet B padotax WN.JI. IleTpyxuna, cienaBuiero BIBOA O TOM, YTO COKpaIllCHUE
cepbl MPUMEHEHHSI TPOLECCYATbHOTO MPUHYXIACHUS JOJKHO CTaThb OJHOM U3
OCHOBHBIX TEHJICHIMI Pa3BUTHs YTOJIOBHOIO CYI0IPOM3BOACTBAY,

be3ycnoBHO, 1IEHHOCTh Takoro Oiara, Kak HEMPUKOCHOBEHHOCTh JIMYHO-
CTH, HECOMHEHHA, IIPUYEM HE TOJIBKO B YTOJIOBHOM CYJIONIPOU3BOICTBE. OIHAKO
UHAMBUIYyallbHas CBOOO/a HE MOXET ObITh a0CONIOTU3MPOBAHA, OHA JOJDKHA
MOUMHATHCS MHTEpecaM 00I1IecTBa U rocyaaperBa. «['paxmgaHckoe OOIIECTBO
MpeanojaraeT noauYnHeHne CBOOO bl JIMYHOCTH U €€ WHIUBUYATbHOCTU HOP-
MaM IpaBa»°.

! Yenabunckuii pemyrar c6exan or CneacrsenHoro komutera B CIIA (16 mas
2019 r.). URL: https://news.rambler.ru/other/42187096-chelyabinskiy-deputat-sbezhal-ot-
sledstvennogo-komiteta-v-ssha/?updated.

2 TTonoB A.M., I'pomos A.H., Uepkacos A.Jl. CoBepIeHCTBOBaHKE U MPABOBAs MPH-
polla apecta Kak Mepbl yTroJIOBHO-TIpoleccyanbHoro npeceuenus / Poc. cnemoBarens. 2001.
Ne 5. C. 13-16.

3 Bynaros B.5. T'ocyaapcTBeHHOE NMPUHYXKACHUE B YTOIOBHOM CYyJOHPOU3BOJACTBE :
monorpadus. Omck, 2003. C. 4.

* TMerpyxun W.JI. CB0oGOa NTMYHOCTH M YrOJOBHO-MPOLECCYANbHOE MPUHYXKICHHUE.
M., 1985. C. 47; Ilerpyxun WN.JI. HenpuKOCHOBEHHOCTh JIMYHOCTU U MPUHYKIEHUE B YIro-
noBHOM npouecce. M., 1989. C. 6.

5 Opnosa O.B. IIpaBoBast cBo60OAa JMYHOCTH B IpaskaaHCKoM obmiecTse / KypHan
poccuiickoro npasa. 2007. Ne 5. C. 76.
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3a0o0Tsch 0 mpaBax M CBOOOAAX JIUL, IPUBJIEKAEMBIX K YTOJIOBHOW OTBET-
CTBEHHOCTH, HE CJIeyeT 3a0bIBaTh O IpaBaX, CBOOOAAX M MHTEpecax IMOCTpa-
JaBUIMX OT IpecTyIuieHus. HeBepHoe HampaBieHHE T'yMaHHW3Ma B YrOJOBHOM
CYJOIPOU3BO/ICTBE UpeBaTO ero HeapekTuBHOCTHIO. B pamkax paccmarpuBae-
MOI'0 BOIIPOCA ITO TAKKE MOXKET IIOBJIEYb YKIOHEHUE BUHOBHOIO OT Pacciielo-
BAHMSA, NMPOTUBOJACHUCTBUE €MY, INPOJOJDKEHHE NPECTYHMHOM AeArenbHOocTH. O
JNEWCTBEHHOM 3alIMTE MPAB U 3aKOHHBIX MHTEPECOB JIUI] U OPraHU3alun, IOTEP-
MEBIIUX OT MPECTYIJIEHUH, B YKA3aHHBIX CIIy4asX Mbl HE MOKEM F'OBOPHUTb.

[IpaBo Ha cBOOOIY M JIMYHYIO HEIPUKOCHOBEHHOCTh rapantupyercs KoH-
ctutyuuein Poccuiickoit denepaiun 1 MOKeT ObITh OIPaHUYEHO JIMIIb B KOH-
CTUTYLUMOHHO 3HAUYMMBIX LEJSIX. «Mepbl MpeceueHnsi COOTBETCTBYIOT ITUM Iie-
JSIM, €CJIM OHU HAIpaBJieHbl HA BOCIPENSATCTBOBAHHE OOBHHSIEMBIM WM IMOJO-
3peBaeMbIM B TOM, UYTOObI OHM MOTJIHM CKPBITbCSI OT CIEJICTBUS M Cyna, MOMe-
IIaTh YCTAHOBJICHUIO UCTUHBI 110 YTOJOBHOMY JI€Iy WM IPOAOJKATH IPECTYII-
HYIO JIEATETBHOCTEY .

Ba)XHOCTP M CIOXXHOCTBH 3a/ad, CTOSIIMX IEpe] OpraHaMu NpeaBapHu-
TEJILHOTO pacciieIOBaHUsA, MPOKYPOPOM M CYAOM, TpeOyHOT IpeaoCTaBlICHUS
3TUM OpraHaM TaKHX CPEJICTB, MCIOJIb30BAHHWE KOTOPBIX MO3BOJIHIO ObI UM HE
TOJBKO IIPEOJOJIETh PEANbHBIE, YKE BO3HUKIINE, HO U IIPECeYb, IPEAOTBPATUTH
BO3MOKHBIE TIPEISITCTBHAS B XOJE PACCIECIOBAHUSA U PA3PELICHUS YTOJOBHBIX
nen’. B To e BpeMsi OTCYTCTBUE CPEACTB IPECEYEHHs CO3aBaI0 Obl yCIOBUS
JUTSl IPECTYITHUKA OECIPENSITCTBEHHO YKJIOHATHCS OT YTOJIOBHOM OTBETCTBEHHO-
CTU WJIM MCHOJIHEHUS NPUTOBOPA, CEPHE3HO MEIIATh NPOLECCY JAOKa3bIBaHUS U
YCTaHOBJICHUIO UCTUHBI 10 A€y U TEM CaMbIM 3aTPYIHUTH WK BOOOIIE JIUIIUTh
BO3MOKHOCTH OCYLIECTBIIEHHUS IIPABOCYAUS HaJl HUMS.

[TpuBeneHHbIE NOBOJBI TAaKXKE JAEMOHCTPUPYIOT U OOOCHOBBIBAIOT HEOO-
XOJMMOCTb IPEOIOJICHUS HOBOM KPUMHUHAJIBHON JESTEIBHOCTH B XOJ€ IPOBO-
JUMOI0 pa30upaTenbCcTBa: MPOTUBOJACHCTBUE IMOA03PEBAEMBIMU (OOBUHSIEMBbI-
MH) pacciefoBaHUIO, MPOJOJDKEHUE MNPECTyNHOM nesrenbHOocTH. Hampuwmep,
IpU MOJIYYEHUH CBEJACHUN O HAMEPEHUU WM (aKTe COBEPILIECHUS HOBOTO Ipe-
CTYIUICHUsI B II€PUOJI PACCIIEIOBAaHUs, OKa3aHUU BO3JCHCTBUSA Ha CBUJETENEH,
MOTEPIIEBIINX CIEAOBATEN0 TpeOyeTcs OTpearupoBaTh Ha HUX, B TOM YHUCIE
IIPUMEHHUB MEPBI IPOLIECCYAIBHOTO IIPUHYKACHUS, YCTPAHAIOIIMNE BO3MOKHOCTD
HEHAUJISKAIIEro MOBEACHUS.

KacarenbHO conep:KaTenbHON CTOPOHBI AESATEIBHOCTU CIIEIOBATENS OT-
METHUM, YTO B OOJBIIMHCTBE CBOEM Yy4dacTHE JIMIA, [0J03peBaeMoro (0OBUHsIE-

' O6 oTkaze B NPUHATHHM K PaCCMOTPEHHIO kano0bl rpaxaanuHa A.A. Hectepenko Ha
HapylLIEeHHE €ro KOHCTUTYLUUOHHBIX IpaB 4. 1 ¢T. 89 u u. 2 cr. 96 YIIK PCOCP : onpenene-
Hue Koncrurynumonnoro Cyaa Poccuiickoit @enepauuu ot 20 anpens 2001 r. Ne 148-0.

2 Kopuykos B.M. Mepsb! TpolieccyanbHOro IPUHYKIECHHS B YTOJIOBHOM CYIOIPOM3-
BoacTBe. Caparos, 1978. C. 19.

3 Enukees 3.J]. ConuanbHas HEHHOCTh M 3((EKTHBHOCT MEpP YrOJOBHO-IIPOIECCY-
aJIbHOTO IpecedeHus : yueoHoe nocodue. Yda, 1979. C. 26.
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MOT0) B COBEPIICHUH MPECTYIUICHUsS] 00ECIIEUNBACTCS MPOLECCYyaIbHBIM ITyTEM,
0 4eM HEOJHOKPAaTHO YIOMHHAJIOCh paHee. B ciydae ecinu yrojioBHO mpecieny-
€MbIil OTCYTCTBYET IO MECTY >KUTEJILCTBA, HE SABJISIETCA MO BbI30BaM, CKPBLICS
OT CIJIEJCTBUS, OOBUHSIEMBIN (11O03pEeBaeMblil) OOBSABISETCS B PO3BICK B XOJ€
IPEBAPUTENHLHOTO CIEACTBUS JTUOO OJHOBPEMEHHO C IMPUOCTAHOBICHUEM IIPO-
u3BozcTBa no aeny (4. 2 ct. 210 YIIK P®). [Tomumo nponeccyanbHbIX Mep, CO-
rnacHo 1. 38 ¢T. 5, 4. 1 cr. 152, 4. 5 cr. 208 VIIK P®, B apceHasne cpeacTs cie-
JOBaTENsl MUMEIOTCS U PO3BICKHBIE JEUCTBUSL (MEpbl). AHAINU3 CIOXUBIIEHCS
[IPaBONPUMEHHUTEILHON JEATEIbHOCTH MO3BOJISIET OTHOCUTh K TaKOBBIM CIENY-
IOILME: PACChUIKA CIEJ0BATENIEM 3alIPOCOB C TPEOOBAaHUEM MPEJOCTABICHUS UH-
dopmanuu, ucTpeOOBaHUE IAKTUIOCKOIMYECKON KapThl C MecTa OTObIBaHUS
HakazaHus, pororpaduii 1 xapakTepusyromiero Marepuana, konuu ¢Gopmst Ne 1,
NpUOOIIEHUE CHPABKU O CYAMMOCTH, BBICTABIECHUE «CTOPOKEBBIX)» JIUCTKOB,
IpOBepKa Je4eOHbIX YUPEXKICHU, MOPTOB, MECT COJIEpP>KaHUS TOJ CTpaKeh U
npyrue. [Ipu 3TOM ciieryeT OTMETUTh, YTO CIeA0BaTellb MOKET IPUHUMATH PO-
3BICKHBIC MEPhI KaK JTUYHO, TaK U Yepe3 opranbl no3HaHud. Crenudrka ykazaH-
HBIX JICMCTBUI MO3BOJISIET HA3bIBATh UX CAMOCTOSITEIbHBIMU MEPaMH, HE OTHO-
CSIIMMHUCA K IpoleccyaabHbIM. TOT (PaKkT, UTO pO3bICKHBIE JEHCTBUS, PO3BICK-
Hble Mepbl npenycMoTpenbl YIIK P®, cam mo cebe HE CBUAETENBCTBYET 00
3TOM. B Tekcre 3akoHa yNOMHMHAIOTCS WJIHM NMOAPA3yMEBAKOTCA pa3HOOOpa3HbIE
MEpBbI, JAJIEKO HE BCE W3 HUX SBISIOTCS IMPOLECCYATbHBIMU (pEBHU3UH, Olepa-
THUBHO-PO3BICKHBIE MEPOIPUSITHS, COCTABIIEHUE OITUCH U T.11.).

Po3bickHbBIE AEMCTBUS CiieloBaTENs SBISIOTCS COAEPIKATEIbHBIM 3JIEMEH-
TOM JIESITEJIbHOCTH, HalpaBJICHHONW Ha oOeclieyeHne ydyacTus Jula, nojao3peBa-
eMoro (O0OBHHSIEMOro) B COBEPIICHUHM NPECTYIUIEHUS, B XOJA€ NPOU3BOJCTBA
paccieioBaHuUs.

VYkazaHHble COOOpaKEHUsI MOATBEPKIAIOT HEOOXOIUMOCTh BO3JIOKEHUS
Ha MpeBAPUTEIHHOE pacciieloBaHue 3aJlayd MO0 CO3JaHUI0 MPEANOCHUIOK JUIs
y4qacTusi OOBHHSIEMOTO (T10JI03p€BAa€MOr0) B CyJIeOHOM pa30upaTeabCTBE H
HAJJIEKALIET0 €ro NOBEAEHUS IIPU MPOU3BOJICTBE IO YTOJIOBHOMY JIENY.

[ToabITOXKMBAs U3JI0)KEHHOE, MOKHO CHEJIATh CIEAYOIIHNE BBIBOJBI.

['pynny 3amay, HEMOCPEACTBEHHO OOECIEUMBAIOIIMX MPEIBAPUTEIBHYIO
[IPaBOBYIO OLEHKY JIE€SHUs, 00pa3yroT: 1) CBOEBpEMEHHOE, BCECTOPOHHEE, MOJI-
HO€ U OOBEKTHBHOE HCCIEAOBAHHE MPECTYIUICHUS; 2) U300JUYEHHE JUL, CO-
BEPIIMBIINX NPECTYIUIEHHUE, C (POPMYIUPOBAHUEM U BBIJIBUKEHHEM 00OCHOBAH-
HOTO OOBUHEHUS; 3) CO3J]aHUE MIPEANOCHUIOK sl y4acTHUs 0OBHUHSIEMOTO (1010~
3peBaeMoro) B CyJeOHOM pa3OupaTeabCTBE U HAIJICIKAIIETO €ro MOBEACHUS MPU
IPOU3BOJICTBE MO YTOJIOBHOMY JEIy.

3amaya CBOEBPEMEHHOT0, BCECTOPOHHETO, TIOJHOTO U OOBEKTHUBHOTO HC-
CJIEIOBaHUS TMPECTYIUICHUS MPEACTABISIET COOOM THIATENbHYIO MPOBEPKY BCEX
BO3MOXHBIX BEpCUH IO eIy, NOKa3aHU yYaCTHUKOB, MTOJIy4YEHUE U IPOBEPKY B
MOJIHOM 00BheME HEOOXOIUMBIX JT0KA3aTEIbCTB, BHISBICHHE 00CTOSATEILCTB, KaK
yJIMYAIONINX, TaK U ONPAaBBIBAIONINX OOBHHIEMOTO, CMSTYAIOIINX U OTATYAr0-
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IIMX HAaKa3aHHE; YCTaHOBJIEHUE O0CTOSATENbCTB, MOUIEKAIINX JOKA3bIBAHUIO 110
YTOJIOBHOMY JIENTY; MPOBEPKY JAAHHBIX O COBEPIICHUN OOBUHSAEMBIM WA UHBIMU
JUIAMM IPYTUX OPECTYIUICHUHN U MPUHATHE 110 3TUM (paKTaM COOTBETCTBYIOIINX
3aKOHHBIX M OOOCHOBAHHBIX pEILICHHI; IMpOoBeJIeHUuEe OeCHpUCTPacTHOIO, He-
IPEJIB3SATOr0 UCCIIEOBaHUSI OOCTOSTENBCTB Jiea MPU OTCYTCTBUU HEOIPaBlaH-
HBIX 33JE€pPKEK PacCIeOBaHUs, B CPOKH, MO3BOJISIIOIIME ONTHMAIBHO obecrie-
YUTh MPABO IPAXKJIAH Ha CYJI€OHYIO 3alUTYy.

3ajaya no M300JIMYEHUIO JIUL, COBEPIIMBIIMX IPECTYIUIEHUE, C (HOpPMY-
JUPOBAHUEM U BBIIBIKEHHEM O00OCHOBAHHOTO OOBMHEHHUS 3aKIIFOYAETCS B IMOJ-
rOTOBKE, MPOLECCyalbHOM OOOCHOBaHMM W JOBEJACHUU JO CBEIACHUS MaTepH-
aJIbHO-MIPABOBBIX MPUTA3AHUI OpPraHOB pacciIeAOBaHUS K JUIY, MPEINOJIONKH-
TEJIbHO COBEPUIMBILIEMY MPECTYIUICHHUE.

B 3anady co3maHus mpennochUIoK JUIs y4acTHs W HaAJIeXallero noBese-
HUSI OOBUHAEMOTO (II0JI03PEBAEMOI0) IPU MPOU3BOJCTBE 110 YTrOJIOBHOMY €Iy
BXOJUT UCKJIIOYEHHE Y IOJ03peBaeMOro (0OBHHSIEMOI0) BO3MOXKHOCTH YKIIO-
HUTBCA OT pacciefoBaHus, NMPOTUBOJECUCTBOBATh €My, IPOJOJIKATH IPECTYII-
HYI0 JESTEIBHOCTD, @ TAK)XKE OCYIIECTBICHUE PO3BICKHBIX JIEMCTBUI B TOM CIIy-
qae, €CJIM OH CKPBLICS.

JleTepMHUHUPOBAHHOCTh IPEABAPUTEIBLHOTO PACCIIEIOBAHUS €r0 3aja4aMu
3a[]a€T 3aKOHOAATEIIO COAECPKATEIbHbIE OPUEHTUPHI Ul AAJIBHEHIIEr0 COBEp-
IIEHCTBOBAHUS YT'OJIOBHO-IPOLECCYAIbHOIO 3aKOHOAATENIbCTBA, PErjIaMEeHTH-
PYIOILEro A0CyAe0HOE TPOU3BOJICTBO, U IPAKTUKHU €T0 IPUMEHEHMSL.

§ 2. 3agaum npeaBapUTEJIBHOTIO paccjaeJOBaHUA,
OIIOCPEIOBAHHO O0ecneunBaloniue MpeBapuTeIbHYIO
IPaBOBYIO OLIEHKY JAeAHUs, 00/1aJaI0IIero Npu3HaKaMu
IpeCcTyIJIEHUA

Ilpunamue mep no obecneyenuro 3auumel, peaiu3ayuu nPae u 3aKOH-
HbIX UHMEPEeCco8 YUACMHUKOE Y201086H020 CYOONPOU3B00CMEd, UHBIX UL,
npaeéa u 3aKOHHbIE UHMEPECbl KOMOPHIX 3AMPOHYMbL 6 X00€ 00Cy0eOH020
npou3600cmea, a maKice UCNOJIHEHUA UMU 00A3AHHOCMEIl.

Kak mocynebHOM 9acTH yrojIOBHOTO Ipoliecca MpeaBapUTEIbHOMY pac-
CJIEIOBaHUIO TpeOyeTCsl MPUHUMATh HEMOCPEACTBEHHOE Y4YacTHUE B IPOLECCY-
anbHOM 3ammuTe pUrypantoB mnpoiecca. [loatomy B cucteMe ero 3ajiau BbIACISI-
€TCS COOTBETCTBYIOIAsl TpyINa 3ajay, HalpaBJICHHBIX B OoOJbIIe Mepe Ha
obecrieueHue 3alIuThl MPaB M 3aKOHHBIX MHTEPECOB YYACTHUKOB YTIOJIOBHOTO
CYJIOIIPOU3BO/ICTBA.
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[IpenBapsisi ganbHeillee U3JI0KEHUE Marepuana, CIEIyeT YTOUHHTh, UTO
HAMU BKJIAJBIBAETCS B IOHATHE 3AlUTHL. AHAIIN3 CYLIECTBYIOLIUX TOUEK 3pEHHs !
ITO3BOJIMJI HaM MPUIAEPKUBATHCSA MO3ULKHA, B COOTBETCTBUU C KOTOPOM OXpaHa
ABIIsIeTCs 37eMeHToM 3amuThl. Tak, 3.B. MakapoBa otmeuaer: «OXpaHsATh IpaBa
— 3HAYUT HE JOMYCKaTh UX HApYIIEHHUS, a 3alIUIIAaTh — HE TOJILKO HE JOMYCTUTh
HapylIeHUs MpaB, HO U OIPAANUTh OT IMOCATATENICTB HA 3TU MpaBa... CIEA0Ba-
TEJBHO, TIOHATUE 3AIUTHI LIUPE MOHATHS OXPaHbI IpaB» . [IoATBEPKAEHHE DTOrO
MBI OOHApYKHBaeM, OOpaTUBIIUCH K TOIKOBOMY CIIOBapi0 PYCCKOTO SI3bIKA, CO-
IJIACHO KOTOPOMY «OXPaHSTh» O3HAUaeT oOeperatb, OTHOCUTHCS OEpEeXHO, CTe-
peub, CTOPOXKUTh, KApayJIuTh, B TO BPEMSI KaK «3aILUILIATHY) — OXPaHsis, OrPaauTh
OT MOCATATENbCTB, OT BPAXIACOHBIX JCUCTBUMN, OT OMACHOCTH, MPEIOXPaHUTh,
00€30MaCUTh OT YEr0-HUOY b, 000POHSATH, 3aCTYIATHCS”.

Koncturyuust Poccuiickoii deaepanuu mpoBo3riacuia BbICIIEH IIEHHO-
CTBIO YEJIOBEKa ero mpasa U cBoOObI (CT. 2). Tem camMbiM OHa BO3JIOKMJIA HA
rocyJapcTBO, TOCYJAapCTBEHHbIE OPTaHbl M JOJDKHOCTHBIX JIMI[ OOS3aHHOCTD
BCEMEPHO 3AIlMINATH U TEM CAMBIM FapaHTUPOBATh OXPAHy U peAIM3aLNIO MPAB
nmuunoctu®. OIHAKO CHPABENIMBO 3aMEYEHO, YTO «KOHCTUTYLIMOHHOE 3aKperl-
JIEHUE TIpaB U cBOOOJ YeI0OBEKa HE 03HAYAET UX aBTOMATHYECKOTO OCYIIECTBIIe-
aus»°. [ MX peanu3alyy B yrOJIOBHOM CYAOIPOM3BOICTBE TpeOyeTcs paspa-
OoTaHHbIA MexanusM. Besycnoso, TakoBoil B VIIK P® umeerca®. B 1o ke
BpEMSI HEKOTOPBIE MOJIOKECHUS JIEUCTBYIOLIETO YrOJOBHO-IIPOLIECCYABHOTO 3a-
KOHOJIATEIbCTBA B PAJIE CIy4aeB HE MO3BOJISIIOT C YBEPEHHOCTHIO YTBEPKIATh,
YTO B HUX COJCPKUTCS YKa3aHUE O BO3JIOKCHUHU HA MPEABAPUTEIBLHOE paccie-
noBaHue 0003HAUYEHHOM 3a1a4H.

' Maneun H.C. OxpaHa npaB JMYHOCTH COBETCKUM 3aKOHOJATENLCTBOM. M., 1985.

C. 18-19; Mary3oB H.I. IlpaBoBas cuctema u iuunoctb. Capatos, 1987. C. 130-131; Po-
croBimkoB W.B. IlpaBa nuunoctu B Poccun: ux obecrieueHue M 3aliura opraHaMyd BHYTPEH-
Hux aen. Bomrorpaa, 1997. C. 78,83; byteuinn B.H. MHCTUTYT rocyaapcTBEHHO-TIPaBOBOM
OXpaHbl KOHCTUTYIIMOHHBIX IpaB M cBoOOJ rpaxniad // Xypnan poccuiickoro mpasa. 2001.
No 12. C. 83; I'ycpkoBa A.I1. K Bonpocy 0 MOHATHUSIX «OXpaHa», «3aIIUTA», UCIIOIb3yEMbIX B
POCCHUIICKOM YTOJIOBHOM CYAOIpPOu3BoJIcTBE // HOBBII YTOJIOBHO-TIpOIIECCYanbHBINA KOJEKC
Poccuiickoit @enepanuu B AeicTBuu : ¢0. Hayd. cT. OpenOypr, 2003. C. 6; Hozupos H.A.
Oxpana npaB ¥ CBOOOJI Y€JIOBEKA U IPa)kIaHMHA B JOCYIEOHOM ITPOU3BOJICTBE 10 YTOJIOBHBIM
nenam : aproped. muc. ... kaHa. opua. Hayk. M., 2006. C. 14.

2 Maxkaposa 3.B. 3amura B pOCCHIICKOM yroJIOBHOM IPOILECCE: MOHATHE, BUJBL, TIPE/I-
MeT u nipeaensl // 3pectus By30B. «lIpaBoBeaenue». 2000. Ne 3. C. 128-129.

3 Oskeros C.1. Yka3. cou. C. 228, 484.

* I'pomos H.A., Kypyumn C.A. T'apantuu npaBa Ha 3allMTy OOBUHSEMOIO B 10CY€0-
HbIX ctaausax no YIIK PO : yue6Ho-npakTHueckoe nocodue. M., 2005. C. 12.

3 [lep6uu JI.A. OxpaHa IpaB 4eaoBeKa M IPakIaHKHA, BOBJIEYEHHOIO B OPOHUTY yro-
JOBHOTO cynomnpousBoactBa // CoBeplICHCTBOBAaHHE HOPM U HMHCTUTYTOB YTOJIOBHO-
nporeccyanbHoro koxaekca Poccuiickoit denepanuu : Marepuanbl MEXKBY3. HAy4YHO-IIPAKT.
koH(}. Omck, 2006. C. 115.

® Cnemyer OTMETHUTB, YTO HAMH He OLEHUBAETCA €ro 3(P(EKTUBHOCTh, OrOBapHBAETCS
JIMILB €ro CyIECTBOBAHMUE.
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Cpean TakoBbIX B NEPBYIO OYepeb HEOOXOIMMO yKas3aTh IIUPOKO M3-
BECTHBIE pEUICHUSI 3aKOHOJATENsI 00 OJJHO3HAYHOM OTHECEHUHU CJIeJ0BaTENs K
ctopone obOBuHeHus (m.47 cr.5, rimaBa 6 YIIK P®), a Takke 00 orneneHun
(GyHKIMI OOBUHEHUS, 3alUTHI U pa3pelleHus] yroJIOBHOTO Jiejia 1 HEBO3MOXKHO-
CTH UX BO3JIOKEHHUS HAa OJUH W TOT K€ OPraH WM JOJDKHOCTHOE JUIO (4. 2
cT. 15 VIIK P®). OTn u apyrue HOBEJIBI NPUBJIEKIN NOBBIIIEHHOE BHUMAHHUE
YYEHBIX-IPOLECCYATUCTOB.

Tak, JI.B. ' 0J0BKO aKIEHTHpOBaJ BHUMAHUE HA TOM, YTO CJIEAOBATEIIO
«3anpeTWIn» 3alUIIaTh JULIO OT HEOOOCHOBAHHOIO YIOJIOBHOTO MpeciefoBa-
HUS, TaK Kak (YHKIUS 3allUThl TEHETUUYECKHM HECOBMECTUMA, N0 MHEHUIO pOC-
CUICKOI0 3aKOHOJAaTeNsl, ¢ GQyHKUUSIMH OOBUHEHMS M pa3pellieHusl YroJIOBHOTO
nena'. B.A. AzapoB noamerwi: «Mcxons U3 CHCTEMATHYECKOTO TOJIKOBAHUS
crateti 15, 21 YIIK P®, cnenoBarens He BIipaBe coOOUpaTh, UCCIIEAOBATh U OIle-
HUBATH JI0KA3aTEJIbCTBA, OMPABABIBAIOIINE (CMITYAOIINE OTBETCTBEHHOCTh) 00-
BuHsAEMOro»2. JL.M. BonoayHa momuepKHya, 4To «PEe3KO OCYKIAEMBIA B IIPO-
[IJIOM CTWIb pabOThl OPraHOB pAacCielOBaHUs, UMEHYEMbIi OOBUHUTEIbHBIM
YKJIOHOM, HBIHE NPSMO 3aKpeIUIeH 3aKOHOM. HbIHE OH He Cily>)KMTENlb UCTHHBI,
OH 00BHHHMTENBY» . W BBICKa3bIBAHUI MOJOOHOIO POAa B IPOLIECCYANLHOM TUTE-
paType MHOKECTBO.

B 1o ke Bpems B YIIK PD ects HOpMBI, nayiuye Bpa3pe3 ¢ yKa3aHHbIMHU
ITOJIOKEHMSIMU, HAIPUMED, YK€ yrmoMrHaemas Hamu cT. 73 YIIK P®. Kpowme To-
ro, B YrOJIOBHOM CYJOMNPOU3BOJICTBE UMEIOTCA TPEOOBAaHUSI YBAKEHUS YECTU U
nocrouHcTBa JuyHOCTH (cT. 9 VIIK P®), HenpuKOCHOBEHHOCTH JIMYHOCTH
(ct. 10 YIIK P®), oxpansl npaB u cBo00 uesioBeka u rpaxaanuta (ct. 11 YIIK
P®), nenpuxocnoBernHoctH xunuiia (ct. 12 YIIK P®), cobnroaeHus TaitHel me-
pEnuUCKH, TeIePOHHBIX U UHBIX IEPErOBOPOB, MOYTOBBIX, TeIErpadHbIX U UHBIX
coobmenuit (ct. 13 VIIK P®), npesymnuuu HeBuHOBHOCTH (cT. 14 YIIK PD),
oOecrieueHusi MOJI03peBaeMoOMy, 0OBUHsIeMOMY IpaBa Ha 3amury (ct. 16 VIIK
P®). Otn m MHOrMe Ipyrue mOJIOKEHHsSI 3aKOHAa HMMEIOT HEMOCPEICTBEHHBIE
CpeacTBa oOecreyeHus 3alluThl MPOLECCYaIbHBIX MPaB U 3aKOHHBIX UHTEPECOB
JMYHOCTHU B XOJI€ ITPEABAPUTEIBHOIO PACCIIEIOBAHUS.

@dukcanys B 3aKOHE INpaB YYACTHHKOB Ipolecca, HEOOXOIUMOCTH HX
OXpaHbl ONpPEEISIET TPAHULLY JOJDKHOTO MOBEIEHUS, BO3MOXKHBIX JEHCTBUI Op-
raHOB TOCyZapcTBa NP BBIIOJHEHUH YTOJOBHO-IPOLECCYAIbHOW AESTENbHO-
cti. Tem caMbIM OOecnieUMBAETCSl OrPaXKIECHUE HACENEHUsI OT HEHAJJIeXKAIEeTo

! Tonosko JI.B. Hoseiit YIIK Poccuiickoii Menepaliin B KOHTEKCTE CPABHUTEIHLHOTO
yToJIOBHO-TIpOLIecCyanbHOro mpasa // I'oc-Bo u mpaso. 2002. Ne 5. C. 54.

2 Azapos B.A. YronoBHo-IIponieccyaabHbli Kojaekc PD: olleHKa KOHLENTYalbHBIX OC-
HOB // AKTyanbHbIE MPOOIEMbI TEOPUH OOpPHOBI C MPECTYMHOCTBIO U MPAaBONPUMEHUTEIBHOM
npakTuky : c0. Hayd. Tp. KpacHosipck, 2003. Bemm. 6. C. 84.

3 Bonoauna JLM. O cratyce ciejoBatelns W (yHKIUAX YroIoBHOTo mpoiecca //
[Tarenecar net kadeape yromosHoro mnpomecca YpI'FOA (CHOW) : matepuansl MexmayHap.
Hay4yHO-TpakT. KoH}. Exatepunbypr, 2005. Y. 1. C. 153.
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OCYUIECTBJICHUSI UMH CBOMX OOS3aHHOCTEH, B TOM 4uCie 370ynoTpedienuid. Pe-
ANU3alMI0 YKa3aHHBIX IPaB TapaHTUPYET MUMEHHO NEATEIbHOCTh OPraHOB IO
pacciieZIOBaHUI0 YTOJIOBHBIX €I, MPOU3BOASAIIASCS MPU CTPOrOM COOJIIOJIEHUHU
MpaB yYaCTHUKOB. YKa3aHHBIC COOOpaKE€HUsS MOATBEPXKIAIOT (PaKT TOTO, YTO B
XOJI€ MPEeBAPUTENILHOTO PACCIIEIOBAHUS CIIEYET OCYIIECTBISATh HE TOIBKO 00-
BUHHUTEIBHYIO JEATEIbHOCTD.

[IpaBWJIBHOCTh yKAa3aHHOW MO3WLIHMM IOATBEPXKAACTCA U BbIBOJaMu KoH-
ctutyuuonHoro Cyna Poccniickoit denepanuu. B cOOTBETCTBUM ¢ OCTAHOBIIE-
HueM oT 29 urons 2004 r. Ne 13-I1 nmonoxkenus 4. 2 cr. 15 YIIK P® no cBoemy
KOHCTUTYI[MOHHO-ITPABOBOMY CMBICIY HE OCBOOOXKAAIOT JOJIKHOCTHBIX JIMII
rOCYJIJapCTBEHHBIX OPTraHOB — YYaCTHUKOB YI'OJIOBHOTO CYIOIPOU3BOJCTBA CO
CTOPOHBI OOBMHEHHUS OT BBINOJIHEHUS MPU PACCIEIOBAHUM MPECTYIUICHUM KOH-
CTUTYLIMOHHOM OO0S3aHHOCTH 1O 3alllMTe MPaB U CBOOO]I YENOBEKA U TPaXaaHU-
Ha, B TOM YKCJI€ OT HE3aKOHHOTO M HEOOOCHOBAHHOT'O OOBUHEHUS, OCYKICHMUS,
MHOI'O OTPAaHUYEHHUS [IPaB U cBoOox .

[TomuMoO yKa3aHHOW KOHCTUTYIIMOHHOM OOSI3aHHOCTH B XOJI€ TIpEIBapu-
TEJIBHOTO pacciieIoBaHusl TpeOyeTcsl OCyIIECTBUTh 0OOCHOBAHHUE BBIIBUHYTOIO
OOBHUHUTENBHOTrO Te3uca. [10CKOJIbKY IMONOKHUTENBHOE YCTaHOBJIEHHE KaKOIo-
00 (akTa HEBO3MOXKHO 0€3 MCKIIOYEHHS JIOOBIX MHBIX BapUAHTOB COOBITHS
MPOIIIOro, JOKa3blBAHWUE BUHOBHOCTH OOBMHSIEMOTO BKJIIOYAET B ce0a U 00s-
3aHHOCTh OpraHa pacciieOBaHUs cOOMpPATh U UCCIEA0BaTh BCE 10KA3aTENbCTBA,
OIPOBEPralOIIME BEPCUIO 0OBMHEHH”. FIHOE COBEPIIEHHO CHPABEMLIUBO 03BO-
JS€T YCOMHUTHCA B BO3MOXHOCTH BCECTOPOHHErO, IMOJHOr0, OOBEKTUBHOTO
paccaenoBanus’.

OOpaTuBIIUCh K YTOJIOBHO-IPOLECCYAIbHOMY 3aKOHOJATENbCTBY, MBI
CMOKEM YBHJIETh, YTO B HaWOOJIbIIIEH CTENEHU COOTBETCTBYIOIIMMH MPOIECCY-
NbHBIMU TaPAHTUSIMH OOECIICUYEHBI MPaBa U 3aKOHHBIE MHTEPECHI JIMII, TOABEP-
rarolUXcsd yYrOJOBHOMY MPECIIEIOBAHUIO. DTO MHEHHE IMOATBEPKIAIOT U pe-
3yJbTaThl MPOBEIEHHOTO aHKeTHUpoBaHMs. Tak, Ha Bompoc: «ObecrieunBaeT Ju
VIIK P® oxpaHy npaB ¥ 3aKOHHBIX MHTEPECOB JIMLA, MOABEPraroOIIErocss yro-
JIOBHOMY TIpecienoBanuio?» — 60% pecrnoHAeHTOB OTBETHIIN, YTO 00SCIICUNBAET
B noyiHou mepe; 35% — B Oonblieil yactu oOecneunBaeT; 5% ykazanu: HET,
MPaKTUYECKU HE 00ECTIEUnBAET.

OTtvacTu 3Ta cuTyauusi MPEACTABISIETCS ONPABIaHHOM, MO0 «HApyLIEHUE
npaB OOBHUHSEMOI0, MOI03PEBAEMOI0 CO3JAET YIpO3y MPHUBICYEHUS K YrOJIOB-

' Tlo meny o mpoBepke KOHCTHTYLMOHHOCTH OT/EIbHBIX MOIOKEHHMi cTaTei 7, 15,
107, 234 u 450 YronoBHo-mpoiieccyabHOro Koaekca Poccuiickoit denepaiuu B CBS3H C 3a-
MpocoM Tpymmbl aenytatoB ['ocynapctBenHoit [lymbl : moctaHoBieHHe KOHCTHTYITMOHHOTO
Cyna Poccutickoit ®enepammu ot 29 uronrs 2004 r. Ne 13-IT // CoOpanne 3aKOHOAATEILCTBA
Poccuiickoit ®enepanuu. 2004. Ne 27. Ct. 2804.

? Muxaiinosckas U. Vkas. cou. C. 4.

3 Tonosko JI.B. Vkas. cou. C. 52.
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HOM OTBETCTBEHHOCTH M OCY)KIEHHME HEBUHOBHOIO»'. B TO ke BpeMs ydacTHHK
C «IIPOTUBOIIOJIOKHOW» CTOPOHBI — MOTEPNEBIINN — HE HAJEIEH COOTBETCTBY-
IOIIMM O0BEMOM rapaHTH. «YTOJOBHAs TMOJUTUKA Poccur BO MHOTOM BBITEC-
HUJIa U3 chepbl CBOMX MPAKTHYECKUX 3a00T M MHTEPECOB KEPTBY IMPECTYILIE-
HHSI, CKOHLEHTPHPOBAB CBOU YCHWJIMS M YCTPEMIEHHUS Ha IPABOHAPYIIUTENEN .
IIpaBa morepneBmmx npexacrasiaeHsl B YIIK PO B MeHbiien mepe, yem npasa
0I03PEBAEMBIX U OOBHHAEMBIX®.

AHaJIOTUYHasl TOUKa 3pEHUs, KaK MOKa3ajio UCCIIEeI0BAHUE, CYIIECTBYET U
y mpakThdeckux padotHukoB. Ha Bompoc: «O6ecnieunBaet mu YIIK P® oxpany
MpaB U 3aKOHHBIX MHTEPECOB JIMII, MOCTPAJABIINX OT MPECTYIUICHUIN?» — ObLIN
MOJIYYEHBbI CJICAYIOIINE BapUaHThl OTBETOB: HET, HE 0OECIeYMBaeT B OOJIbIIIECH
yacTtu — 25%; B OoabmIcii yacTh o0ecneunBacT — 35%; oOecneynBaeT B MOJTHOM
ooweme — 30%; ne obecneunBaeT — 10%. Crenyer oTMETHTh, YTO AaHKETUPOBA-
HUE HuMello MecTo mociie npuHsaTus denepanbHoro 3akoHa oT 28 pexadps
2013 r. Ne 432-®3*, 3HaYMTENBHO YIYYIIMBIIETO IPABOBOE OOECIICUYEHHE MO-
JI0’KEHUS MOTEPIEBILETO.

CrnoxuBliieecs MOJ0XKEHUE MOMJEKUT M3MeHeHuto. Hepomyctumo ymyc-
KaTh U3 BUIY HEOOXOAMMOCTh OXpaHbI MPaB JIUII, MOCTPAAABIINX OT MPECTYILIe-
HUSI, a TAKXKE JIUI, MPUHUMAIOIIUX y4acTHUE B YTOJIOBHOM CYJIONPOMU3BOJICTBE.
B npoTuBHOM cilyyae HAJIUIIO HEUCIIOJHEHHE OCHOBOIOJATaroIIero MpaBoOBOIro
MIPUHIINIA — PABEHCTBA BCEX IpaXkaaH Mepes] 3aKOHOM U CYJIOM, CO BCEMHU BbITe-
KaIOIMMH OTCIOJIa TIOCJIEACTBUAMU. TOJBKO MpU pa3yMHOM OajaHCe W HaJJie-
KaleM COOJIIOJICHUU TMPOIECCyalbHBIX MPaB BCEX YYACTHUKOB BO3MOXKHO J0-
CTHKEHHE Ha3HAYEHUs YTOJIOBHOTO Ipoliecca.

be3ycnoBHO, MepBI 110 COBEPIIIEHCTBOBAHUIO HOPMATUBHO-IIPABOBOM OC-
HOBBI, 00€CIIEYNBAIONICH OXpaHy U peaiu3aliio MpaB YYacCTBYIOUIUX B YTOJIOB-
HOM CYJIONPOU3BOACTBE JUL, TPEATPUHUMAIOTCSI.

Tak, cepbe3HOI BEXOU B 3TOM HANpPABJIEHUU SIBISIOTCS W3MEHEHMS, BHE-
CEHHbIE B YTOJIOBHOE€ U YTOJOBHO-TIPOLIECCYaNIbHOE 3aKkoHoAaTenbcTBO Dene-
panbHbIM 3aKOHOM Ne 432-D3. B pe3ynbTaTe peanu3yrouui paccMaTpuBaeMyo
3a/layy MHCTPYMEHTApHWM TOMOJHUICSA JOTOJHUTEIBHBIMA MEpaMH, CIOCO0-
CTBYIOIIIMMHU OXpaHe mpaB mnorepreBmnx. Cpeau HUX: HE3aMEIJIUTEIbHOCTD

! Kynosa D.®. T'apanTuM IpaB JMYHOCTH B COBETCKOM YTOIOBHOM mpolecce. M.,
1972. C. 16.

2 Bab6aeB M.M., Paxmanopa E.H. IIpaBa uenoBeka M KpUMMHOJOTMYECKas Oe3omac-
HocTh. M., 2003. C. 41.

3 Tapdenosa M.B., Konax E.U. IIpoueccyansHele MpaBa MOTEPIEBIIEr0 U UX Peau-
3a1us B JOCYAEOHBIX CTaausX YTOJOBHOI'O CYJONpPOM3BOJCTBA : HAYYHO-METOJIUYECKOE TIO-
cobue. M., 2006. C. 5.

4 O BHeceHHU M3MEHEHHUII B OTeNbHbIE 3aKOHOATeNbHbIE akThl Poccuiickoit denepa-
LMY B LEJSIX COBEPLICHCTBOBAHMS IIPAB MIOTEPIIEBLIINX B YTOJIOBHOM CynoNnpon3BoacTse : De-
nepanbHbIN 3aKoH OT 28 nexadbps 2013 1. Ne 432-D3 // Cobpanue 3akoHomaTenbcTBa Poccnii-
ckoit denepanuu. 2013. Ne 52 (vacts ). Ct. 6997.
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IPU3HAHMS TIOTEPIIEBIINM C MOMEHTA BO30YK/I€HUS YTOJIOBHOTO JI€]1a, PABHBIE C
[I0J103pEeBacMbIM, OOBHUHIEMBIM IpaBa IpU HaA3HAYEHUU U MIPOU3BOJICTBE CyAeO-
HOM 3KCIIEPTHU3bl, IPAaBO HA O3HAKOMJIEHHE C MaTepualaMH YrOJOBHOTO Jejia B
cllydae ero IpeKpauieHus, IpaBo MOJyuYeHUs: KON IMOCTAaHOBJIEHUS 00 OTKa3e
B U30paHUM B OTHOLIEHUH OOBHUHSEMOTO MEpHI IIPECEUEHUs B BUE 3aKJIIOUCHUS
MOJ CTPAXy U Ap.

bonee Toro, ananu3 BHECEHHBIX M3MEHEHHH MO3BOJISIET TOBOPUTH O HOBBIX
COJIEPKATENbHBIX ACTIEKTaX pacCMaTPUBAEMON 3aJadud, B TOM YHCIIE MPUMEHU-
TEIbHO K OTAEIBHBIM KaTETOPUSM yYaCTHHUKOB yTOJIOBHOTO CYIONPOU3BOJICTBA
— HECOBEPILIEHHOJIETHUM.

Oco0oe MecTO HECOBEPIIEHHOJIETHUX CPEAH YYAaCTHUKOB YIOJOBHOTO
mpoliecca npeonpeaensieTcs TeM, YTo AETH UMEIOT IpaBo Ha 0coOyro 3a00Ty U
[IOMOI1lb, B TOM YHCJIE€ BBUAY UX (PU3NYECKOW M YMCTBEHHOH HE3pENIOCTH, IO-
TpeOHOCTH B CIIELMAIbHOM 3alUTe, BKIIIOYAs HAAJIEXKAIYI0 IPaBOBYIO 3alLIUTY
(Ilpeambyna Kousenuuu o mnpaBax pebenka or 20 HosOps 1989 r.)l.
B wactHoCcTH, npeanuckiBaeTcs, YTOOBl IICUXOJIOIMYECKas TpaBMa, HaHECEHHas
pebeHKy TpecTyIieHneM, He Oblia ycyryOJiieHa B XOJie paccieloBaHUus U yTo-
noBHOTO pazbuparenbctBa (4. 2 cr. 30 KonBeHuuu o 3ammre AeTeil OT CeKcy-
aJIbHOM SKCIUTyaTallii U CEKCYaANbHBIX 3JI0yNOTPEOIeH N )2,

CraenyeT OTMETHTD, YTO MEXTyHAPOJHO-TIPABOBBIE AKTHI OMPENEIISIOT HE
TOJIbKO TMPUHIUMHAIBHBIE TOJIO0XKEHUS, JACTEPMUHHUPYIONINE OXPaHUTEIbHBIN
MOJIX0J] K HECOBEPIICHHOJIETHUM JKEPTBaM MPECTYIUICHUH, HO M DSl KOHKpPET-
HBIX MPaBOBbIX ycTaHOBJIEeHMM. Tak, cpeau TpeboBaHUi, 00ECIEeUYnBAIOIINX He-
O00XOIUMYIO TOMOIIb JETSIM: MUHHUMH3AIUS KOHTaKTa HECOBEPIICHHOJETHUX
MOTEPNEBIINX U CBUJIETENCH ¢ OOBUHSAEMBIMU; BO3MOXKHOCTD J1a4Hl TIOKa3aHUM U
IPEICTABJICHUS JOKA3aTEeIbCTB HE TOJIBKO HAIPSIMYI0, HO U Yepe3 MOCPEIHUKA,
3aMEHa HEMOCPEACTBEHHOI'O YYacTHsl HECOBEPILEHHOJIETHETO JAEMOHCTpaluei
BHJIE03AIMCH €TI0 TI0KA3aHui U Apyrue’.

Pa3Butnem yka3aHHBIX MOJOKEHUI Ha HAIIMOHAIBHOM YPOBHE CTaJIO BHE-
CEHUE U3MEHEHUI B OTEYECTBEHHOE YI'OJOBHO-NPOLECCYABHOE 3aKOHOATENb-
CTBO, YTOYHHUBIIMX OCOOCHHOCTH JOIMPOCa HECOBEPUICHHOJIETHETO MOTEPIIEBIIIE-
ro W CBUJCTENS, a TaKKe OIJIAIICHWs] MX MOKa3aHWH, JaHHBIX B JIOCYICOHOM
npousBocTBe?. Tak, ObUIM BBEIEHBI NPaBHa 00A3aTENBHOCTH BHICO3ANNCU B
X0JIe I0IpOca, OYHOW CTABKH, OMO3HAHMS, IMPOBEPKH MOKA3aHUIl HA MECTE C
y4acTHEM HECOBEPUIEHHOJIETHEr0 MOTEpNeBIIero win ceuuaerens (4.5 cr. 191
VIIK P®), a Takxe npe1yCMOTPEHO UCKIIOYEHUE U3 OOIIMX MPaBUII HEMOCPEI-
CTBEHHOCTH M YCTHOCTH CyJI€OHOTO pa30uparenbCcTBa Il HECOBEPILIEHHOJET-
HUX TOTEPIIEBIINX W CBUAETENCH, MOKa3aHUs KOTOPHIX CTAJ0 BO3MOXHO OrJia-

! Konsennuu o npasax pedenka ot 20 Hosopa 1989 r. / CTIC KoncynsrantlLioc.

2 Konsennus CoseTa EBporbI 0 3amuTe jeTeit 0T ceKcyanbHOM SKCITyaTallluy U CeK-
CyalbHbIX 3710ynoTpednaenuii ot 25 oktsa6ps 2007 r. // CIIC KoncynsrantlLntoc.

3 Tam xe.

4 ®denepanbHblil 3aK0H OT 28 nekadps 2013 r. No 432-D3.
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marb 0e3 onpoca B XoJie Cy/1e0HOro 3aceaHusi, MPOCMaTPUBATh BHUICO3ANKCH
J01poca, MPOBEACHHOTO B X0J1€ MPEABAPUTENILHOTO paccienoBanus (4.4. 2.1, 6
cT. 281 VIIK POD).

AHaIM3Upys yKa3aHHbIE MOJOKEHHUSI B UX HOPMAaTUBHOM €IUHCTBE, MPO-
deccop B.B. Huxkounrok mpuiien K BeIBOY, YTO Tepea clefoBaTesieM (pakTude-
CKHM ITOCTAaBJICHA 3a7a4a OXPaHbI ICUXUYECKOTO 30POBbsl HECOBEPILIECHHOJIETHE-
ro MOTEPHEBUIErO IyTEM CBEACHHUS K MHUHUMYMY B IE€PHOJ PacCCIEIOBAHMS
HAaCWJIbCTBEHHBIX IPECTYIUICHUH CEKCyaJIbHOIO XapakTepa KOHTaKTOB HECO-
BEPILEHHOJIETHETO ¢ OUIUATLHBIMU JOKHOCTHBIMU JIMLAMH U OOBUHSEMBIM ',
Pa3BuBas 0003HaYEHHYIO MO3UIINIO, TTO3BOJIMM Ce0€ paclIMPUTh COCTAB y4yacT-
HUKOB, a TaK)K€ BUJIbI IPECTYIUICHUM.

be3ycnoBHO, corimacuMmcsi, NMPECTYIUICHUS, COBEPLUICHHbIE B OTHOLLIECHHUU
HECOBEPUICHHOJIETHUX W HAIlPaBJICHHbIE HA HAPYIIEHUE MX MOJIOBOW HEMPUKOC-
HOBEHHOCTH, 00JaJat0T OOJIbIIMM MCHUXOTPAaBMUPYIOMIMM BoznencTBueMm. O-
HAaKO HEraTUBHOMY BO3AEHCTBHIO MIPECTYIHOTO AESHUSA MOABEPHKEHBI KaK HECO-
BEPIIECHHOJIETHHE, CTaBLINE KEPTBAMU NPECTYIUICHH, TaK U OYEBUILIbI (CBUE-
TEJIM) NPECTYITHOTO COOBITHS?,

AHaJIN3 HOPM MEXIYyHApOJHBIX aKTOB, a Takxke 4. 5 cT. 191, uwu. 2.1, 6
cT. 281 VIIK P® maer BO3MOXHOCTh yTBEpPKIAATh, YTO 3aKOHOJATENIBHO CO3/a-
HBI YCJIOBHSI JJI1 OO€CTeUueHUs] MUHUMAJIbHOTO YYacTHsI HECOBEPIICHHOIETHUX
NOTEPHEBIINX (CBUACTENCH) MPU MPOU3BOJCTBE MO YTOJOBHBIM JIEJIaM O JHOOBIX
NpecTyIieHussX. MUHMMH3alUs y4acTUs HECOBEPIICHHOJETHUX 00eCreunBaeT
YMEHBLIEHUE HEraTUBHBIX MOCIEACTBUN MNPECTYIUIEHUS, UX O0EpeKEeHHE OT 1y-
IIEBHBIX W HPABCTBEHHBIX CTPaJaHUM, BBI3BAHHBIX MPECTYMHBIM JACSHUEM, a
TaK)K€ BOCCTAHOBJIEHHE (DU3UYECKOTO U TCUXHYECKOrO 3[0pOBbs NI€TEH MpHU
IPOU3BOJICTBE MO YIOJIOBHOMY JENTY.

! Hukomox B.B., JlJomakuna A.A. Bumeosamnuce JIOITpOCa HECOBEPIICHHOJIETHETO TIO-
TEPHEBIIETO0 M €€ HCII0JIb30BAHHWE NPU PACCIECJOBAHUM YTOJOBHBIX €N O MPECTYIJIECHUSIX
IPOTUB I0JIOBOH HENMPUKOCHOBEHHOCTH HECOBEPILIEHHONETHUX // AKTyasbHbIE MPOOJIEMBI
TEOPUH M MPAKTUKHU YTOJOBHOTO TIpolecca : COOPHHK MaTepUalioB MEX]. HAyYHO-TIPAKT.
koH(. / otB. pen.: H.C. Junenko. Pocros-Ha-lony: ®I'KOY BO PO MBJI Poccun, 2019.
C. 157-165.

2 Tak, B OBITHOCTB CJIEJIOBATEIEM y aBTOPA B MPOU3BOJCTBE HAXOIMIOCH YTOJOBHOE
7e710, BO30YXK/IEHHOE IO MPU3HAKaM IPECTYIUICHHUS, IPEAyCMOTPEHHOrO 4. 2 cT. 264 YK PO,
1o (akTy Hae3aa BoauTeneM Motonukia I1. Ha memexona — ManonerHero pedenka P., B pe-
3yJIbTaTe KOTOPOTO MociaeAHni ckoHyancs. OueBuaneM coObITUs cTal Apyr P. — ManoneTHui
W., HenmocpeACcTBEHHO HaOMI0JaBIIMM Hae3 ] MOTOLMKIIA Ha P. 1 HacTynuBIINE MOCIENCTBUSA,
ri1yOOKOro mnepekuBaBiIero yBuaeHHoe. C yyeToM OOCTOATENbCTB Jiesla B IENAX OXpaHbl
MICUXUYECKOTO 3710POBbsI HECOBEPUIEHHOJIETHETO CBUIETENS — MalosieTHero M. — eaMHCTBEH-
HBIH JIONIPOC B XOJI€ MPEIBAPUTEIILHOTO paccieloBaHus ObLI OCYLIECTBICH B MCUXOJIOrHYe-
CKM KOM(OPTHBIX JUISl JONPANIMBAEMOTO JIUIA YCIOBUAX, C MAKCUMAIbHOW MUHUMH3AIHEH
HETaTUBHBIX MOCJIEACTBUN OT MPOU3O0IIEANero ¢pakra, B TOM YHCie IyTeM 00ecleueHus yya-
CTHSI B CJIEICTBEHHOM JIEHCTBUU JIE€TCKOTO TICUXOJIOTa, UCKIIOUYEHHS BCTPEU C UHBIMH y4acT-
HUKaMH YTOJIOBHOTO CYZOIIPOU3BOJICTBA U T.II.

110



NuctpymentapueM oOecriedeHus: MUHUMM3AIUU Y4acTHsl HECOBEPILEH-
HOJIETHETO SIBJISIIOTCS: UCIIOJIB30BaHUE BUJICO3AMMCU Ha JOMPOCE HECOBEPIICH-
HOJIETHETO MOTEPIIEBIIETO (CBUAETENS ), MOCIEAYIOIIEE OrJlallleHue B CyJIe€ MOKa-
3aHUN B €ro OTCYTCTBHME, a TaKK€ JEMOHCTpalUs BUICO3AIMKCH, CICIIaHHOW B
xoje aonpoca (4. 5 cr. 191, u.u. 2.1, 6 ct. 281 VIIK PD).

[TonoOHble Mephbl B HEKOTOPOM YaCcTH BCTYMNAlOT B MPOTHUBOPEUUE C HEMO-
CPEACTBEHHOCTHIO CY/IeOHOT0 pa3dupaTebCTBa, HO, KaK a0COIOTHO MPaBUIHLHO
noguepkuyn mpodeccop B.B. KampHuinkuii, COOTBETCTBYIOT POCCHICKON MEH-
TaJbHOCTH, OTEYECTBEHHOMY MMOHWMAHHIO CIPABEIIMBOCTH CyAeOHOTO pa3Ou-
paTenbCcTBa, B OCHOBE KOTOPOTO HPAaBCTBEHHOE, a HE (POPMATIBHO-IOPUINYECKOE
Hayao'.

3a60Tsch 00 UHTEpECcaX HECOBEPIIECHHOJETHETO, BAXXKHO 00€CEUHTh pea-
JU3alUI0 3aKOHHBIX MHTEPECOB MHBIX y4aCTHUKOB. OOBHHSIEMOMY MpEIOCTaB-
JISI€TCS MPABO AOTMPAIIMBATH MOKA3BIBAIOIIMX MPOTUB HErO CBUJIETENECH W TO-
TEpHEBUINX, 3a/1aTh BOIPOCHl W300JIMYAIOIIUX €r0 JIMIAM, YTO TapaHTHPYETCs
MEXIyHapOIHBIMA HOPMaMH?>, HAMOHAILHBIM 3aKOHOAATENbCTBOM (v.u. 2.1, 6
cr. 281 VIIK P®), moareepxkaaercs cyneOHoi IpakTUKOMI .

[Ipobnemy peanu3anuu BHIIIEYKA3aHHBIX MPOTUBOIOIOKHBIX HHTEPECOB,
€CJIM MOTepreBIIUN (CBUIETENb) SBIISIETCS HECOBEPIICHHOJETHUM, a OOBUHSIE-
MBIM JOCTHUT BO3pAacTa COBEPILECHHOJIETHUS, MPEJIaracTcsi MPeoa0JeBaTh C MO3M-
MU NPUOPUTETA UHTEPECOB PEOCHKA, HE UCKIII0Yasi P 3TOM BO3MOXKHOCTH pe-
aJIM30BaTh MIPABO HAa 3aIUTY B3POCIIOTO.

B paccmarpuBaeMoM ciydae MpoOBEJICHHE OYHOM CTaBKHU B KJIACCUYECKOM
ee MpeJICTaBICHUU HenmpuemiaeMo. Bo-nepBriX, mo100HOE OcliapuBaHue MoKasa-
HUW U pa3pelnieHrne MpoTUBOPEUH HE COOTBETCTBYET HAMPABICHHOCTH MpeIBa-
PUTENBHOTO pacclieJOBaHUs Ha OXpaHy MCUXUYECKOTO 370POBbsI HECOBEPIIECH-
HOJICTHUX TOTEpIEBIINX (CBUIETENCH), a TaKKe IOBJIEYET 3a COOOW LETbIii
KOMIJIEKC HEraTUBHBIX MOCIEICTBUNA KaK JJIsl TICUXUKU HECOBEPILEHHOJIETHETO,
TaK Y JJI POU3BOJCTBA I10 JENY B LIEJIOM.

Bo-BTopbIX, (akTUuecKMM OCHOBAaHHEM IIPOBEJCHHS OYHOW CTaBKHU
(ct. 192 VIIK P®) sBnsieTcsl HalM4yue CyIIECTBEHHBIX MPOTUBOPEYUN B MOKa3a-

! Kanpnuukuit B.B., Jlapun E.I'. JlononHUTENBHOE PEryIMPOBAHUE yUacTUs IOTEP-
TMIEBIIIETO W CBUJETENS B MPOU3BOJICTBE CIEACTBEHHBIX M CYJACOHBIX neicTBuil / Poccuiickuit
cienoBarens. 2015. Ne 3. C. 19.

2 KOHBEHIMH O 3aIUTe MpaB 4YeJIOBeKa M OCHOBHBIX cB00OOa OT 4 HOos6ps 1950 r.;
MexnyHapOAHbBIN MaKT O TPaXIAHCKUX U MOJIUTUYECKUX MpaBax oT 16 gexabps 1966 r. //
CIIC Koncynbrantllntoc.

3 Tak, oryarmeHue NOKa3aHMH HECOBEPIICHHOIETHErO TOTEPHEBINEr0 UIN CBHAETENs
JIOITyCKAeTCsl TPU YCJIOBUHU, YTO OOBHHAEMOMY (HIOJACYIMMOMY) B JOCYAECOHBIX CTaIUsX MpPO-
M3BOJICTBA M0 Jedy Oblja MpefoCTaBlieHa BO3MOXHOCTh OCIOPUTH IOKA3aHUS CBUJCTEIb-
CTBYIOIIETO MPOTUB HETO JIUIA MPEAYCMOTPEHHBIMHU 3aKOHOM crioco0amu. Cwm.: O mpakTuke
IIPUMEHEHHS 3aKOHOAATEIbCTBA IIPU PACCMOTPEHUH YTOJIOBHBIX €N B CyJle IIEPBOM MHCTaH-
1y (oOIIMi MOPSAAOK CyI0NPOU3BOICTBA) : mocTaHoBieHue [Tnenyma Bepxosnoro Cyna PO
ot 19 nexabps 2017 r. Ne 51 // CIIC Koncynbrantllntoc.
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HUSX paHee JONPOLIECHHBIX JU. J[aJleko He BO BCEX CIydYasX MEXKIy MOKa3aHH-
SIMH HECOBEPIICHHOJIETHEr0 MOTEPIIEBIIET0 (CBUIETENS) U OOBUHAEMOI0 OyIyT
yCMaTpHUBaThCs MPOTUBOpeUMs. J[elCTBYIOIIAsl )K€ HOpMa HE MPeyCMaTPUBAECT
MHBIX OCHOBaHUM I OYHOW CTAaBKH, B TOM YMCJIE HAIPABICHHBIX HA peanu3a-
LUIO TIpaBa OOBHHSIEMOI'O JOIPAIIMBATh JIUL, CBUAETEIbCTBYIOIIMX POTUB He-
ro. Takum o0Opa3zoM, ¢ TOUKHM 3peHHs OyKBaJIbHOW TPAKTOBKHM 3aKOHA MpPOBEJE-
HUE OYHOM CTaBKH B OJJOOHOM CJIy4yae HEJOIyCTUMO.

VY4eHBbIMU-TIPOLIECCYATUCTAMU IPEAJIAraeTCsl MCIOJIb30BATh «aJbTEPHA-
TUBHYIO» OYHYIO CTaBKY, IPEJCTABISIONIYI0 COOOW aHAJIOr TPaJuLMOHHOW OY-
HOH CTaBKH, MPOBOAMMON OINOCPENOBAHHO, MyTEM MOCTAHOBKM BOIIPOCOB J10-
IpaIIMBAaEMbIMU YEPE3 CIIEN0BATENS, O€3 UX JIMYHOM BCTPEUH APYT C APyrom’.

[IpyHumasi BO BHUMaHHE paHee yKa3aHHbIE TOBOJAbI, 0OOOIIMB MpEIo-
KEHUSI YUEHBIX-TPOIIECCYATUCTOB, CKJIaJbIBAIONIYIOCS CJIE/ICTBEHHO-CY1€0HOI
IPAKTUKY, COOCTBEHHbIE COOOPAKEHUS MPEIOKUM CIEIYIOUIYI0 MOoclea0Ba-
TEJIBHOCTh JEUCTBUM IIPABOIIPUMEHUTEICH:

1) pa3bsicHEeHHE HECOBEPIICHHOJIETHEMY MOTEpHeBIIEMY (CBHUIETEIIO),
3aKOHHOMY IIPEICTABUTEIO MOJOKUTEIBHBIX JUIsl HUX MOCJIEICTBUIA J0MpOca C
BU/IE03AIIUCHIO;

2) 1ompoc HECOBEPLIEHHOJIETHETO MOTEPHEBIIETO (CBUAETENSA) C MPUME-
HEHUEM BHJIE03AIHCH;

3) mompoc OOBHHSEMOTO C pa3bsiCHEHHEM €My IpaBa 3a/1aTh BOIMPOCHI
CBUJIETENBCTBYIOIIEMY NMPOTUB HETO JIMILY, OTPAXKEHHBIE B MPOTOKOJIE JONPOCa;

4) B ciyyae 3asBJI€HUsI OOBHHSIEMBIM YKa3aHHOTO XOJIaTaliCTBA — MpPeab-
ABJICHHE (OIJIAllEHUE) MPOTOKOJA JOMPOCa HECOBEPIICHHOJETHErO MOTEPIEB-
mero (CBUAETENs1), BOCIPOU3BEACHUE BUACO3AIUCH €0 A0MPOCa;

5) dopmynupoBaHre OOBHHSEMBIM BOIPOCOB, aJ[PECOBAHHBIX HECOBEP-
HICHHOJIETHEMY TMOTEpIEeBIIEMY (CBUAETEINIO0), (PUKCaLUs BOIPOCOB B IPOTOKOJIE
Jomnpoca 0OBUHSIEMOT0;

6) paccMoTpeHue BO3MOXHOCTH OTBOJIa BOIPOCOB, aJPECOBAHHBIX HECO-
BEPUICHHOJIETHEMY MTOTEPIEBIIEMY (CBUAETEINIO);

7) IONOJHUTENBHBIA JIONPOC HECOBEPIICHHOJETHETO IOTEPIEBUIETO
(cBuAeTENA) MO HEOTBEJIECHHBIM CJIEAOBATEIEM BONPOCaM OOBHUHAEMOIO C MpH-
MEHEHUEM BHJIC03AIHCH;

8) O3HaKOMJIEHHE OOBUHSEMOIO C MOKa3aHUSIMU HECOBEPIIEHHOJIETHETO
NOTEPHEBIIEro (CBUAETENSI), COACPKAIIUMHU OTBETHI HA BOMIPOCHI, CHOPMYJIUPO-
BaHHbIE OOBUHSIEMBIM, BOCIIPOU3BEICHNE BUJIE03AIIUCH JOTIPOCA.

[IpensiokeHHbIA aNropuT™M JEHCTBUN CleI0BaTENs SBJISETCS OOLIUM, MO-
KET ObITh YTOUHEH MPUMEHUTEIBHO K KOHKPETHBIM OOCTOSITENbCTBAM, CKJIa/Ibl-

! Bpycnuupin JI.B. HoBble npaBuia 10MpOCOB HECOBEPIIEHHOJIETHUX MOTEPIEBIINX H
CBHJIETENICH Ha TpEJBAPUTEIHLHOM CIEJACTBHU W B cyne // YromoBHoe mpaBo. 2015. Ne 3.
C. 92; Kanpuunxuii B.B. Opransl paccienoBanus 00s3aHbl 00ecreunBaTh NpaBo OOBUHIEMO-
r0 JIONPAIINBaTh JIUL, CBUCTEIHCTBYIOIINX MPOTUB HETO // 3aKOHOIATEIBCTBO M MPAKTHKA.
2016. Ne 1. C. 7; Hukomok B.B. Vka3s. cou. C. 161.
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BAIOIIMMCSI IIPY ITPOU3BOJCTBE IO YroJIOBHOMY Jeny. Hampumep, He uckirode-
HO, YTO MOCJI€ O3HAKOMJICHUSI OOBUHSEMOTO C OTBETaAMU HECOBEPILIEHHOJIETHETO
MOTEPIEBIIETO (CBUAETENS) HA €r0 BOMPOCH, OOBUHIEMbIN 3asIBUT XOJaTaliCTBO
O JIOTIOJIHUTEIBHOM JOIPOCE HECOBEPIICHHOJETHEr0, CHOPMYIIUPOBAB IEpea
HUM HOBBIE BOIIPOCHI. YKa3aHHO€ XOAATalCTBO IOJJIEXKAT PAaCCMOTPEHUIO B
YCTaHOBJICHHOM MOPSIJIKE.

Brlieyka3aHHble IPeI0KEHUS, O3BOJISIOIIME MUHUMU3UPOBATh y4acTHe
HECOBEPUIEHHOJIETHETO MOTEPHEBIIEro (CBUAETENS) MYyTEM HCIIOJIb30BAHMS BU-
JI€03aMKCH €ro JOMPOCa, C MOCIEAYIOIUM OIIAIIEHUEM B CYJIE MIOKAa3aHU B €ro
OTCYTCTBHE, a TaKXe JEMOHCTpalMel BUAE03aINCH, CACIaHHON B X0/I€ 10Ipoca,
a 0OBUHSIEMOMY 3a/1aTh BOIIPOCHI, CBUJIETEIBCTBYIOLIEMY MPOTHUB HEr0 HECOBEp-
IIEHHOJIETHEMY JIUITy, 0€3 WX JIMYHOM BCTpeuu OyIyT CIIOCOOCTBOBATH o0ecIeye-
HUIO OXpaHbl IICUXWYECKOTO 3J0POBbsi HECOBEPIICHHOJIETHUX ITOTEPIEBIIUX
(cBuaeTeneil) U B TOKE BpeMs MO3BOJIUT OOBUHSIEMOMY peaJln30BaTh CBOE IPaBO
Ha OCIIapUBAHME [TOKA3aHUN CBUIETEIBCTBYIOLIETO IPOTUB HETO JIUIIA.

[IpuBeneHHbBIE COOOPAKEHHSI CBUIAETENBCTBYIOT O LEIECOOOPA3HOCTH 3a-
KpEIUIEHUSI JaHHOIO YCTAHOBJICHUS B KAa4eCTBE COJEPKATEIBHOW YacCTH COOT-
BETCTBYIOILIEH 3aJlauM MpeABapUTEIbHOro pacciefnoBanus. O6 ocTaibHBIX CO-
CTaBJIOLIMX PACCMATPUBAEMOM 3a1a4u PeUb MOWUIET Jajee.

B yrosoBHOM CyI0npOM3BOJICTBE NPHUCYTCTBYET MEPBHUYHOCTH OOIIEN03-
BOJIUTEJIBHOTO MOPSAKA B OTHOILIEHUH OTCTauBaHUA MpaB U cBOOO TMYHOCTH. B
TO € BPEMsl OHA COYETAETCSA C OpraHu3aluedl MOBEACHMS YYaCTBYIOIIMX JIMII
NyTEM BBEJCHMS 3alpPETOB, OTPAHMYEHUN M YCTAHOBJICHHMS] KOHTPOJIA, OIpee-
JleHus. Kpyra 00s3aHHOCTEM M OTBETCTBEHHOCTHU 3a MX HeucnonHenue'. Benen-
CTBUE 3TOT0 MOMUMO OXpaHbl 3aKOHHBIX MHTEPECOB U 00ECIEUCHHUSI peaTn3aliu
[IPaB y4aCTHMKOB YI'OJOBHOI'O IIpOIiecca B XOJ€ NMPEABAPUTEIBHOIO Paccieslo-
BaHUs TpeOyeTcsi crocoOCTBOBATh BBIIIOJIHEHUIO UMH CBOMX OOs3aHHOCTEl. B
cllydae K€ HapyLIeHMs WM HECOOJIOJEHUS C UX CTOPOHBI YIOJOBHO-IIPO-
L[ECCyaJIbHBIX HOPM HEOOXOJIMMO PEaIn30BbIBAaTh U YTOJIOBHO-IIPOLIECCYATBHYIO
OTBETCTBEHHOCTb.

Cy1iecTBOBaHUE YTrOJIOBHO-NIPOIIECCYalIbHONM OTBETCTBEHHOCTH OOYCIIOB-
JIEHO TE€M, YTO HHM OJJHA OTPaCb IpaBa HE MOKET HOPMAJIBHO ()YHKIIHOHUPOBATh
0e3 Hajau4Msi COOCTBEHHOI'0 MHCTUTYTAa IOPUIUYECKON OTBETCTBEHHOCTH, COO-
CTBEHHBIX CPEJCTB 00ECHEUYEeHHs] MPaBOBbIX TPEOOBAaHUI W JO3BOJIEHUH. JTO B
PaBHON Mepe OTHOCUTCH M K MaT€PUAIbHBIM, U K HMPOIECCYaIbHBIM OTPACIIAM?.
WNHCTUTYT OTBETCTBEHHOCTH 00s3aTENeH B MEXaHU3ME IOPUIUYECKOTO peryJsiu-
poBaHusi npaBocyaus. JIro6as 00s13aHHOCTh TOJIBKO TOTJA CTAaHOBUTCS MEpPOU
JIOJDKHOTO MOBEIEHHMS, KOT/Ia il KOPPECIIOHANPYET OTBETCTBEHHOCTS .,

! Anapeena O.U. Ykas. cou. C. 10.
2 Yeypna H.A., Dnpkung I[1.C. O6 yronoBHO-NPOLECCYaTbHON U IPakAaHCKOH Ipo-
neccyabHoi oTBeTcTBeHHOCTH // CoB. TOc-BO M mpaBo. 1973. Ne 9. C. 34.

3 Baitnes .M. I'paxaanckas IporieccyaibHas OTBETCTBEHHOCTh // '0c-BO M Ipaso.
1999. Ne 7. C. 93.
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VYronoBHO-NIpoeccyaabHass OTBETCTBEHHOCTD, SIBJISICH OJTHUM U3 KOMIIO-
HEHTOB CIJI0)KHOM CHCTEMBI IPABOBOT'O PETYJIUPOBAHUS YTIOJOBHO-IIPOIIECCY-
aJIbHBIX OTHOILIEHUH ', TPEIyCMAaTPUBAET U BBICTYIIAET B BUJIE JIMLIEHHS OIPEIE-
JIEHHBIX TIPaB YYaCTHUKOB MPOIECCA U UHBIX JIMII, HAIOKEHUS IEHEKHOTO B3bIC-
KaHMs1, 00paIlleHrs 3aJI0Ta B I0X0]1 TOCYAapCTBa U IPYTUX MEP.

Tak, ct. 117 YIIK P® ycTraHaBiuBaeT BO3MOKHOCTbh HAJIOKCHUS JCHEXK-
HOT'O B3bICKaHUS 3a HEUCIOJHEHHE YYAaCTHHUKAMH YTOJOBHOTO CYIOMpPOU3BOJI-
CTBa MpolleCCyalbHBIX 00s13aHHOCTEH. B ciydyae ecim mHOE IHI0, HE SBIIAIOIIE-
€Csl YYaCTHUKOM YTOJIOBHOI'O MPOILIECCA, YMBIIIJIEHHO HE BBIMOJIHSAET 3aKOHHbBIC
TpeOOBaHUsI CJIEIOBATEIISl, OHO MOXKET OBITh MPUBJICYCHO K aMUHUCTPATUBHOMN
oTBeTcTBeHHOCTU MO CT. 17.7 KoAIl P®. Vkazannas npoueaypa NEepeBOIUT
MpOIeCCyalbHbIE OTHOIICHUSI MEX/TY CJICIOBATENIEM U UHBIMU JIUIAMU B pa3psij
aIMUHUACTPATUBHO-TIPABOBBIX, IJI€ JONOJIHUTENbHbBIE aAMUHUCTPATUBHBIE CPEA-
CTBa BBICTYNAIOT FapaHTHEN OT BO3MOKHBIX HAPYIIEHUH TPeOOBaHUI YyTOJIOBHO-
IPOLIECCYAIBHOIO 3aKOHOAATENbCTBA%, YKa3aHHOW Hee M OOIIEH TEeHIEHIUH
cooTBeTcTBYeT U HOBas penakius cr. 308 YK P®, uzmenennas denepaibHbIM
3akoHOM OT 28 nexadpst 2013 r. Ne 432-D3, npemycmaTpuBaroias OTBETCTBEH-
HOCTb MOTEPIIEBIIETO 3a YKJIOHEHHE OT IMPOXOXKJECHHS OCBUJIETEIILCTBOBAHMS,
MPOU3BOCTBA CyAeOHON IKCIEPTU3BI, IPEAOCTABICHUS 00Pa3IOB ISl CPaBHU-
TEJILHOT'O MCCIIeI0BAHUSI.

Pacmupennsiii coctaB purypanToB, B OTHOIIIEHUH KOTOPBIX MOTYT OBITh
peanu3oBaHbl MEpbl OTBETCTBEHHOCTH, MOATBEPXKJACT MHEHHE, YTO K KPYyTy
YYaCTHUKOB CJIEIye€T OTHOCUTh BCEX JIUII, IPUHUMAIOIIUX Y4aCTHE B XOJ€ Mpo-
M3BOJCTBA paccieOBaHUs: MOCTPAJABIINX OT MPECTYIICHUS], MOJBEPraeMbIX
Mpeciae0BaHNI0, OOBUHEHHUIO, YUYACTBYIOIIUX B YTOJIOBHOM CYAONPOU3BOICTBE.

B cBsi3u ¢ 3TUM npuHATHE MEp MO 00ECIEUECHUIO peau3alliy MpaB U 3a-
KOHHBIX WMHTEPECOB YYAaCTHHUKOB YIOJIOBHOI'O CYJIOIPOM3BOJICTBA, MHBIX JIHII,
IpaBa U 3aKOHHBIE UHTEPECHl KOTOPBIX 3aTPOHYTHI B X0JI€ JOCYACOHOr0 Mpou3-
BOJICTBA, & TAK)XE€ MCIOJHEHUIO MMU OOSI3aHHOCTEH CIIETyeT OTHOCUTh K yKa-
3aHHOM TpyIIie 3a/1a4 MPEIBAPUTEIBHOTO PaCCieI0BaHUS.

Obecneuenue 6o3meuieHus 6peda, NPUUUHEHHO20 NPECMYNJICHUEM,
Opy2uUX UMyU{eCmeeHHbIX 63blCKAHUI, KOHPUCKAYUU umMyuiecmaead.

O0603HauYEHHOE YCTAHOBJICHUE, OCYILECTBISIEMOE B XOJI€ MPEIBAPUTEIIb-
HOT'O pacciieIoBaHus, I0BOJBHO MIMPOKO MO CBOeMy cojepxanuto. [IpakTuye-
CKM JII0OBbIe (pOpMBI pabOThI, CBSI3aHHBIE C OOECIEYECHUEM peau3alluu IpaB
YYaCTHUKOB YTOJIOBHOTO MPOIIECCA, OCYILECTBIISIEMbIE TTPU T0CYACOHOM TPOU3-
BOJICTBE, MOTYT OBbITh BKJIFOUEHBI B 3a7a4y OOeCleueHHs] BO3MEIIEHUS Bpeaa B
KauecTBe cocTaBHOM yacTh. OAHAKO B CHIIYy OCOOOM BaKHOCTHM HEKOTOPBIX

! Kopnykos B.M. Vkas3. cou. C. 10.

2 Kambinus M. OTBETCTBEHHOCTH 3a HapyILIEHHs B cepe YroJoBHOro npoiecca // 3a-
koHHOCTE 2006. Ne 1. C. 10; Tl'adpuzor M.X. JleHe:)kHOE B3BICKAHHE KaK Mepa YroJIOBHO-
IpolecCyalbHOIO IPUHYXAEHUS : aBTOped. TUC. ... KaHa. ropui. Hayk. M., 2006. C. 14-18.
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OXpaHsieMbIX TOJIOKEHUM, a TaK’Ke HEOOXOJUMOCTH B aKTUBHOW COCTaBJIISIOIIEH
— 3alIMTE NPAB U 3aKOHHBIX UHTEPECOB — PAJl YCTAHOBJICHUI MPUOOPETAIOT CTa-
TyC CaMOCTOATENIbHBIX 3aJa4 MNpeIBapUTEIbHOTO pacciegoBanus. O TaKOBBIX
peuYb MOUJIET Jajee.

Cornacno ct. 52 Konctutyuuu Poccuiickoit denepanuu npaBa MoTep-
NEBIIMX OT MPECTYIUICHUN U 3JI0YyNOTPEOJECHUI BIACTHIO OXPAHSIIOTCS 3aKOHOM.
INocynapcTBo obOecrieunBaeT MOTEPIECBIINM JIOCTYI K MPABOCYIUI0 U KOMIIEHCA-
IIUI0 TIPUYMHEHHOTO yIiep0a. YKa3aHHOe KOHCTUTYITMOHHOE TIOJIOKEHHUE HAIILIO
Oonee NeTambHYIO PETJIaMEHTAIlMI0 B YTOJOBHO-TIPOIECCYaIbHOM 3aKOHO/a-
tenbcTBe. Tak, 4. 3 c1. 42 YIIK P® ycranaBiauBaer, 4To moTepreBiieMy odec-
MEYNBACTCS BO3MELICHUE MUMYIIECTBEHHOro Bpena; m. 4 4. 1 cr. 73 YIIK PO
yCTaHaBJIMBAaEeT HEOOXOJMMOCTh JIOKa3bIBaHUSI XapakTepa U pa3Mmepa Bpea,
npuyrMHEeHHOro mpecryiieHueM; cr. 115 YIIK P® permameHntupyer npou3Boi-
CTBO HAJIOKEHHUS apecTa Ha MMYIIECTBO, KaK CpelcTBa 00eCleyeHusl UCIIOIHe-
HUS [IPUTOBOPA B YACTHU TPAKIAHCKOTO UCKa, U JIp.

OOBEKTOM MOCATATENHCTBA B OOJIBIIMHCTBE MPECTYIUICHUN BBICTYMAIOT
OOIIIECTBEHHBIE OTHOIICHUS COOCTBEHHOCTH. JIWIIO, TOCSTHYBIIEE HA HYkKOE
MMYIIECTBO, HAPYIIACT JaHHBIC OTHOIICHUS, TUIIasi COOCTBEHHUKA TIPaB BIajie-
HUSI, TIOJIb30BAHUS U PACIIOPSIKEHUS UMYIIECTBOM. MIMyIIIECTBEHHBIE HHTEPECHI
nposBIAIOT ce0s Hanbonee octpo'. [TosToMy mocTpasasinme, 0OpaIasCh B IIpa-
BOOXPAHUTENBHBIE OPTaHbl, 3aMHTEPECOBAHBI MPEXKAE BCETO B BO3BPATE MOXU-
HIEHHOTO WJIM BO3MEIIEHUU €ro CTOMMOCTH. OHM PEIKO MPECIEAYIOT LEb Cy-
POBOTO Haka3aHUs MPECTyMHUKA, CKOPEEe — €ro HeOTBPATUMOCTHU, 00OecreunBa-
IOIIEN YAOBIETBOPEHUE UX MATEPUATIBHBIX UHTEPECOB.

B cBsi3u ¢ 3TUM TipeacTaBiseTCsl MPaBUIBHBIM, YTO «00ECIIeYeHUE UMY-
IIECTBEHHBIX MHTEPECOB MOCTPAABIINX OT MPECTYIUICHUN (QU3UUYECKUX U FOPH-
JUYECKUX JIMII SBISETCS OJHOM M3 3ahad YIOJOBHOIO CYIOIPOM3BOICTBAN.
OpHako NedATeNbHOCTh MO 00ECIeUEeHUI0 BO3MENICHUS Bpena, MPUYUHEHHOIO
MIPECTYIICHUEM, PSAIOM MPOIIECCYATUCTOB paccMaTpUBaEeTCs Kak MoOoYHas, J10-
HOJNHKTENBHAS® . BBICKa3pIBaHUs IOJOOHOI0 PoO/ia IPUHIKAIOT POJIb M 3HAUCHUE
OXpaHbl UMYLIECTBEHHBIX MpaB. «CUUTAETCSA, YTO HAKa3aHUE MPECTYIMHUKOB —
JIeJI0 TOCYJIapCTBEHHOE, a BO3MElIeHHE yiiep0a — yacTHOe? YBaxeHHue K coO-
CTBEHHOCTH, OXpaHa IMpaB COOCTBEHHUKA JOJKHBI COCTABJIATh OJHY W3 CaMbIX

! AzapoB B.A. TIpoGneMbl TEOPUH W NMPAKTUKU OXPAHbl MMYIIECTBEHHBIX MHTEPECOB
JUYHOCTH B YTOJIOBHOM cyaomnpousBoactse. Omck, 1995. C. 8.

2 E¢umuues I1.C. Hopwiit YIIK Poccuu 1 3alluTa MHTEPECOB JUYHOCTH M TOCY/ap-
crBa // Kypnan poccuiickoro mpasa. 2003. Ne 2. C. 31.

3 Dnpkung I1.C. CymHOCT COBETCKOTO YroIoOBHO-MpolleccyatbHoro npasa. JI., 1963.
C. 59-66; Yronosnslii poniecc / mox pen. H.C. AnekceeBa, B.3. Jlykamesuy, [1.C. Dnpkunm.
M., 1972. C. 12-15; Inunes B.H. Coxnepxanue u (GopMa yroioBHOro CyAOHNPOM3BOJICTBA.
Munck, 1973. C. 64; Sxy6osuu H.A. TeopeTrueckne 0CHOBBI IPEBAPUTEILHOTO CIIEICTBUS
: yaueOHoe mocobue. M., 1971. C. 57, 59.
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BOXHBIX 337a4 TOCYAapCcTBa. DTO MyTh K IUBUJIM30BAaHHBIM OTHOIICHHSIM B
IPaXIAaHCKOM 00LIeCTBeN .

B cocraBax npectymiieHuit, riae Hapsay ¢ OOIMIECTBEHHBIMU OTHOIICHUSIMU
COOCTBEHHOCTH OOBEKTOM MPECTYMHBIX JACSHUN BBICTYIMAIOT KU3Hb U 3]I0POBHE
YeJI0BeKa, B PsJIe CIy4yaeB HEBO3MOXKHO MOJHOCTHIO BO3MECTUThH MPUYNHEHHBIH
ymep6. OgHaKo ¥ B TaKUX CIIydasX KOMIICHCAIUsS Bpela B JICHE)KHOM DKBHBA-
JICHTE HE TOJILKO BO3MOXKHA, HO M HeoOXxoauMma. B kadecTBe mpumepa MOKHO
MPUBECTH TaKWe BapHaHTHI, KaK BO3MENICHHE yIepda B Ciiydae MOTEpU KOp-
MUJIBIIA, OTUIaTa YCIIYT MEIUIIMHCKOTO XapaKTepa, MOKPHITHE PacX0I0B Ha MPH-
oOpeTeHue JICKapCTBEHHBIX CPEACTB | JIp. Kak moka3piBaeT MpakTHKa, KOMIICH-
calusi MaTepruaIbHOTO Bpeaa BO MHOTOM OIPEACIISCT IMO3HIINI0 HE TOJIBKO IO0-
TEPIEBIIETO, HO U Cy/1a M0 OTHOIICHHUIO K (aKTy MPECTYIUICHUS | JIUITY, €r0 CO-
BEPIIUBIIEMY, YTO TAKXKE€ MOATBEPKMAACT 3HAYMMOCTh, BAXKHOCTh BO3MCIICHHSI
Bpelia, MPUIMHEHHOTO TpecTymieHneM: «M ¢ Mmo3unum 9acTHOTO JIUIA, U C TOo-
3UIAN MTyOJWYHOCTH Ba)KHO, YTOOBI YENOBEK OBLI MOJHOCTBHIO YAOBIETBOPEH
OXPaHOM CBOMX IPAB U HHTEPECOB CO CTOPOHBI TOCYAaPCTBEHHBIX OPTaHOBY .

Ponb mpeaBapuTeNbHOTO pacciieIoBaHUsS B OCYIIECTBICHUU YKa3aHHOU
JIESITEIPHOCTU HE MOXXET HEJO0OIeHUBAThbCs. [IpakTuka CBUIETENBCTBYET, UTO
HanOosee A(h(PEeKTUBHBIMU B IUIAHE JOCTIKCHHSI TIOJIOKUTEIBHBIX PE3yIhTaTOB
M, COOTBETCTBEHHO, 0Ojiee MOJHOTO OOECreueHus: BO3MEIIECHUS Bpeaa MoTep-
IEBIIEMY SBJIAIOTCS MEPBI, MPEANPUHATEIE B CAMOM HAyajle PacCiIeIOBAHM’.
JlocyneOHOe Mpou3BOACTBO, Oyayun HamboJiee MPUOIMKEHHBIM MO BPEMEHU K
(bakTy COBepIICHHS MPECTYIUICHUs, CIIOCOOHO ONEPATHBHO OTpPEarnpoBaTh Ha
HEro. YUWTHIBas, YTO NMPUYMHEHHBIM IMOCTPAJIABIIUM Bpea TpeOyeTcss Bo3Me-
CTHTb, YK€ C CAMOT0 Hayasia pa30uparenbcTBa HEOOXOANMMO OCYIIECTBIATD JIes-
TEBHOCTH 10 00ECIICUESHUIO BO3MEIICHUS Bpeia, MPUIMHEHHOTO MPECTYIUICHH-
€M, C IEJIbI0 BOCCTAHOBJICHHSI HAPYIICHHBIX OTHOIICHUH. YKa3aHHOE HaIpaBlie-
HUE JIEATCIILHOCTH BKIIIOUAET B ce0s: ycTaHOBIEHUE (paKTa MPUYMHEHUS BPEIa,
XapakTepa M pa3Mepa Bpena; CocOOCTBOBAHUE JOOPOBOJILHOMY BO3MEIIECHHUIO
Bpe/a; PO3BICK TMOXHUIIEHHOTO HMMYIIECTBA W BO3BPAICHHWE €TI0 BIAJEIbILY;
YCTaHOBJICHHE BO3MOXHBIX MCTOYHUKOB BO3MEIIEHUS BpEJla; MPUHITHE U pac-
CMOTpEHHE TPAXKIAHCKOTO MCKa, MMPU3HAHKE JINIA TPAKIAHCKUM UCTIIOM; TIPH-
BJICUCHHE JIMIA B KA4YE€CTBE TPAXTAHCKOTO OTBETYMKA, HAIIOKCHHUE apecTta Ha
UMYIIECTBO, IIEHHBIE OyMaru.

OcymecTBlIeHHE YKa3aHHBIX MEPONPHUATUH B psJie CIydaeB BeCbMa TpO-
omemarnyHo. Jluma, coBepmMBIIME MPECTYIICHUS, KaK MPABHUIIO, HE TOJBKO HE
CTPEeMSITCS BO3MECTHTh NMPUYMHECHHBIH yIIepO, HO M Pa3IMYHBIMUA CIIOCOOAMM
CTaparoTCs N30ekKaTh BOZMOXHOCTH BO3MEIICHUS Bpeaa. Tak, «TpaIUuIIMOHHBIMY)

! Xanukos A. Bosmemenue yuep6a notepresmuym // 3akonHocTs. 2000. Ne 9. C. 34.

2 Tam xe. C. 33.

3 Barayraunos ®.H. HanoxeHue apecta Ha MMYIIECTBO M IieHHbIe Oymaru no YIIK
P® // Poc. cnenosareins. 2002. Ne 10. C. 2.
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CIOoCO0OM yXoJia OT MPUHYAUTEIHLHOTO U3BSATUS UMYIIIECTBA B IIEJIIX obecreye-
HUS BO3MENICHUS BpeAa, MIPUUMHEHHOTO MPECTYIUIEHUEM, SIBIISIETCS COKPBITHE,
OTUY’XXJICHHE COOCTBEHHOCTH BIaJesblieM. B CBsI3M ¢ 3THUM B XO0j€ NpeaBapH-
TEJIBLHOTO paccienoBaHusi TpeOyeTcss MPUHUMATh JEHCTBEHHBIE MEphI, HAIlpaB-
JICHHBIE TPOTHUB MOMBITOK M30€XKaTh MaTepUaIbHOW OTBETCTBEHHOCTH JIUIIOM,
COBEPIIMBIIUM MPECTYIJICHUE.

Meponpusitus, HanpaBJIE€HHbIE Ha IPEAYNPEKICHUE COKPBITUS, OTUYX]Ie-
HUS UMYIIIECTBA MOTYT OBITh CaMBIMU pa3HOOOpa3HbIMU. B psiie ciyuaes ompe-
JEJSIONIYI0 POJIb UrpaeT BpeMeHHOU ¢akTop. [loaToMy nake HEe3HAUUTEIbHOE
MPOMEJICHUE UHOT/Ia CBOJIUT K HYJIIO BCE MOCIETYIONIUE MEPHI.

[IpuMepoM omepaTUBHOIO pearupoBaHUSI MOXKET CIYKHUTh Cilyyaid, UMEeB-
IIUH MECTO B XOJI€ pacciieIOBaHUs YTOJOBHOIO Jiesia, BO30YKICHHOTO MO (haKTy
JOPOXKHO-TPAHCIOPTHOTO TPOUCIIECTBUSA, IMOBJIEKIIETO NMPUYUHEHHUE TIHKKOTO
Bpeaa 340poBbl0 neniexona. OT cOTpyAHUKOB YTOJOBHOI'O PO3BICKA CTAlO U3-
BECTHO, YTO MPUBJIEKAEMBI K OTBETCTBEHHOCTH BOJHUTENb Y. HAMEPEBACTCS
MpoJIaTh TMPUHAIICKANUN €My aBTOMOOWIL C IEIbI0 BOCIPENSTCTBOBAHUS
HaJIO)KEHUIO apecTa Ha HEro U Mocleaytomero u3biatus. [leppoHadanbHo cieno-
BaresieM Ha uMms HadanbHrka OI'MIB/I]] 6put0 HamparieHo TpeboBaHUE O 3arpe-
T€ CHSITHUSI C PETUCTPAIMOHHOTO y4YeTa aBTOMOOWIIS, MPUHAJIeXKAIETO BOJUTE-
mo Y., 0e3 yBenoMIieHUsl clieoBarens. BrnocneacTsuu nepes cyioM ObLUIO BO3-
Oy>KIE€HO X0/IaTaliCTBO O HAJOKEHUU apecTa Ha aBTOMOOWIIb, TIOJyYEeHO Cye0-
HOE pa3pelieHrne, aBTOMOOUIIb U3BSIT.

[IpuBeneHHbIe COOOpaKEHUsI JEMOHCTPUPYIOT 0OOCHOBAHHOCTh BKIIIOYE-
HUS Mep MO0 00eCIeUueHUI0 BO3MEILICHUSI Bpe/la, MPUUUHEHHOTO MPECTYIJICHUEM,
B COOTBETCTBYIOIIYIO 3a/ady MPEABAPUTEIIBHOTO pacciiefoBanus. B wuuaeane
UTOTOM OCYILECTBIICHUS 3TON NEATEIbHOCTH JOHKHO OBITh «BOCCTAHOBJICHHE
TOr0 00beMa MaTepUaNbHBIX OJ1ar, KOTOPHIM JI0 MPECTYIUICHHs pacroJiarai mno-
TEpIEBIIMI» .

HNHTepechl MOTEPIEBIIETO HE NCUEPIBIBAIOTCS BO3MEILIEHUEM Bpeia, MpH-
YUHEHHOI'0 B pE3yJIbTaTe COBEPUICHUS IMpecTyIieHus. B cBs3u ¢ ydyacTtueMm B
paccieloBaHUd UM MOTYT OBITh TIOHECEHBI Pa3HOOOPa3HBIE PACXOJbI, B TOM
yucie Ha mpeactaButTens. TakoBbie TpeOyeTcsi Takke BO3MECTUTh (4. 3 cT. 42
VIIK PD).

VYnaenss BHUMaHHUE MOCTPAIABIIEMY OT MPECTYIUICHUS, HEOOXOIUMO TIOM-
HUTh, YTO «JTI000H CyOBEKT, HE3aBUCUMO OT €r0 MPOLEeCCyalbHOTO MOJIOKEHUS,
JOJKEH WMETh MPaBO HAa OXpPaHy CBOMX 3aKOHHBIX HMMYIIECTBEHHBIX HHTEpe-
coB». B CBA3M C BOBJICYEHHEM B yTOJIOBHBIN IIPOLECC U UHBIE CYOBEKTHI MOTYT
MOHECTH MaTepuaibHbIe pacxoAbl. Tak, IpUHUMAsh y4acTHE B pacclie/IOBaHUH,

! 3unarynmun 3.3. Bo3MeleHre MaTepHaIbHOro yiiepba B yronosHoM mponecce. Ka-
3aHb, 1974. C. 10.

2 Azapos B.A. JlesTebHOCTS OpraHa J03HaHus, NPeABAPUTEIHLHOTO CIEACTBUS U Cy/1a
10 OXpaHe UMYLIECTBEHHBIX HHTEPECOB rpaxaad. Omck, 1990. C. 47.
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CBUJIETENb, €r0 3aKOHHBIM MPEICTABUTEINb, SKCHEPT, CIEHUAIUCT, NEPEBOIUMK,
NOHSTOW HECYT 3aTpathl, CBA3aHHBIE C SIBKOW K MECTY MPOU3BOJCTBA MPOLECCY-
ANBHBIX JACHUCTBUI U MIPOKMBAHUEM; BO3MEIIICHUEM HEIOMOIYICHHOM 3apaboTHOM
IJ1aThl 332 BPEMs, 3aTPAYEHHOE B CBSI3U C BBI30BOM B OpraH JI03HAHMSI, K CJIe/IOBa-
TEJII0, IPOKYPOPY WIH B CYJ, a Takxke apyrue pacxoasl (cT. 131 VIIK PD).

B ciyuae ecnu ykazaHHbIE pacxo/ibl OyIyT BO3MEIIATHCA MO pe3yJbTaTaM
CyZ1e0HOro paz0upaTesbCcTBa, YK€ B XOJ€ NPEIBAPUTEIBLHOTO PaCCiIeIOBAHMS
CJIelyeT CO3JaTh JIJIsl 3TOr0 COOTBETCTBYIOLIME yciaoBus. Eciau e ux Bozmenie-
HUE COCTOUTCA B paMKax MPEABAPUTEIHLHOrO pacclieIOBaHMs, TO JlaHHAs Jes-
TEJLHOCTb OYJIEeT SIBJISTHCS COCTABHOM YaCThIO MHOM 3a7audl — OXPaHbl 3aKOH-
HBIX MHTEPECOB YYaCTHUKOB YTOJOBHOT'O CYJIONPOU3BOACTBA, 0O0ECIIEUeHus pea-
JU3aluy UX TpaB, UCTIOTHEHUS UMHU O0SI3aHHOCTEH.

[IpouieccyanbHble M3AEPKKU SIBJISAIOTCS COCTABHOM 4YaCThIO MMYIIECTBEH-
HBIX B3bICKaHUM, KOTOPbIE MOTYT OBbITh HajlaraéMbl HA BUHOBHOE B COBEPIICHUU
npectyruienus auno. Ho B otnuune oT Bo3MelleHus yuep0a, U3Aep K1 BbI3BaHbI
3aTpaTaMmu, CBSI3aHHBIMU C PACCIIEIOBAaHUEM, a HE CaMUM (DAKTOM MPECTYIUICHHUS.

bim3koi 1o npaBoBOW MPUPOAE K UMYLIECTBEHHBIM B3bICKAHUSM SIBJISCT-
csi KoH(UCKAIUs UMYIIECTBa, 00Jaaaromnas B To ke BpeMsa crneuudukoi. [lo
ATOM MpUYMHE KOH(PUCKALNIO TPEeOyEeTCs pacCCMOTPETH MOAPOOHEE.

Jlo npunstus ®enepanbHoro 3akona ot 8 gexadbps 2003 r. Ne 162-D3!
KOH(UCKaIus SBISJIACh BUJIOM JIOMOJHUTEILHOIO HAaKa3aHUS 3a COBEPILEHHOE
npecrymienue. [locne nsmenennii B VK P® u VIIK PO? konduckanus umyuie-
CTBa MPEJCTABISAET COO0M MHYIO MEpY yrOJIOBHO-IIPaBOBOro xapakrepa. OCHOB-
HBIM MPU3HAKOM, OTJIMYAIOIINM KOH(PHUCKAIIMIO KaK HaKa3aHue OT KOH(UCKAIIUH
B Ka4eCTBE MEphI YTOJIOBHO-IPABOBOTO XapakTepa, BHICTYMAET XapaKTep H3bI-
MaeMoro umyiiecrsa. IIpu Hakaz3aHMM U3bIMAJIOCh UMYIIECTBO, 3aKOHHO HAXH-
TO€ OCYXKJIEHHBIM U HE yHOoTpeOJisieMoe AJi COBEPIICHUS NMPECTYIUICHUS, B TO
BpeMs Kak IpU MPUMEHEHUU UHON MEPBI YTOJOBHO-IIPABOBOIO XapaKTepa U3bI-
MaeTcsl UMYUIIECTBO, MOJIYUYEHHOE B PE3YJIbTATe€ COBEPILICHUS MPECTYIICHUN WIIH
UCIIOJIb3YEMOE JIJISl UX COBEPIICHUSI.

CornacHo NIEWCTBYIOIIEMY 3aKOHOJATENbCTBY KOH(HCKAIUA WMYIIECTBA
o0ycnoByeHa He (PaKTOM COBEPILICHHS] BUHOBHBIM MIPECTYIUICHUS, @ TEM, YTO 3TH
JIEHbI'Y, IEHHOCTH W MHOE MMYIIECTBO MOJYYEHBI B pPE3yJIbTaTe COBEPILICHUS
COOTBETCTBYIOIIErO npecTyrieHus (1. «a» 4. 1 ¢r. 104! VK P®), 1160 moxoas!
OT ATOT0 UMYIIECTBA OBLIM YACTUYHO WUJIW MOJHOCTHIO IPEBPAIEHBI WU MPE0o-

'O BHeceHnu u3MeHeHuit U J0ONMONHEHNH B YT0N0BHbI Kofekc Poccuiickoit denepa-
uu : OenepanbHblit 3akoH OT 8 nekadps 2003 r. Ne 162-D3 // Cobpanue 3aKOHOAATENHCTBA
Poccuiickoit ®eneparuu. 2003. Ne 50. Ct. 4848.

2 O BHECEHMH N3MEHEHHH B OTAENbHbIE 3aKOHOJATEIbHbIC aKThI POCCHIICKOIT ®Denepa-
MU B cBs3U ¢ npuHsatueM denepanbHoro 3akoHa «O parudukannn Konsennun Cosera EB-
pombl 0 MpeAyNnpexAeHUN TeppopuzMa» U PenepaibHOro 3aKoHa «O MPOTUBOACHCTBUU TEP-
popusmy» : @enepanbublii 3akoH oT 27 uroiist 2006 r. Ne 153-@3 // CobpaHue 3aKOHOIATETb-
ctBa Poccuiickoit @eneparuu. 2006. Ne 31. Cr. 3452.
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pasoBansl (1. «O» 4. 1 cr. 104! YK P®), mub0 MCroap30BaHbl MK NIPEIHA3HA-
YeHbl 11 (PUHAHCUPOBAHUS TEPPOPHU3MA, NPYTUX MpEeCcTyIieHuH (1. «B» 4. 1
cr. 104! YK P®), 1160 NpUMEHSINCH B KAYECTBE CPEICTB COBEPIIEHHUS IPE-
crymienus (. «» 4. 1 cr. 104! VK P®). ®aktruecku KOHOUCKALMS IPEICTAB-
nsieT coO0oi He JOMOTHUTENBHOE OOpEeMEHEHHE MJIsl JIUIA, COBEPIIUBIIETO Tpe-
CTYIUICHHE, a CIOCOO BOCCTAaHOBJICHUS HAPYUIEHHBIX MpaB. DTO MHEHUE MOJ-
TBEPI)KJIA€TCSI U YCTAHOBJIECHHBIM MPUOPUTETOM B MEPBOOUEPETHOCTU BO3MEIIE-
HUs yuiepOa, MPUUYUHEHHOTO 3aKOHHOMY BJaJEJbIly, TP PEUICHUU BOIpoOca O
KoH(pucKanuu uMymiectsa (cr. 104° VK P®D).

VYuuthiBask BaXXHOCTh B COBPEMEHHOM >KM3HU MAaTE€pUaIbHON COCTaBIISIO-
IeH, He CIIeyeT yIycKaTh U3 BUAY MPeayNpeIuTeIbHbIN MOTeHIMaN KOHpHCKa-
MM MMYIIECTBA, B I[€JIOM MMYIIECTBEHHBIX B3biCKaHuil. Ham mpeacraBisieTcs
abCcoIOTHO 0OOCHOBAHHBIM MPOBEACHUE TAKOM YTOJIOBHOW MOJUTHKH, KOTOpas
(dbopmupoBaiia Obl y MPECTYIMHUKOB, MAPTUHAIBHBIX JIEMEHTOB, OCTAJIbHBIX YJIe-
HOB 0011IecTBa YOEXKICHUE O «HEBBITOJHOCTH» KPUMHUHAIBHON N1€ATEIbHOCTH.
«PHCK COBEPIIEHHS IPECTYIIEHNS JIOJDKEH MIPEBBILIATH BO3MOXKHYIO BBIFOLY» .

KuzHecnocoOHOCTh MPEAJIOKEHHOM JTOTUKHA PACCYKIECHUN MOATBEPKIa-
€TC U U3MEHEHUSIMHU YTOJIOBHO-IIPOLECCYATbHOTO 3aKOHOJATENIbCTBA, BHECEH-
HbiMu DestepanbHbIM 3aKkoHOM 0T 27 mexabps 2018 r. Ne 530-®P32, pacmupus-
IIUMU COJEPKATENbHYI0 YacTh, MHCTPYMEHTApUM paccMaTpUBaeMOW 3ajadud
MepaMu TI0 OOCCTEUYCHHIO TPAXTAHCKOTO HMCKA, KOH(HUCKAIMKW UMYIIECTBA H
MHBIX UMYIIECTBEHHBIX B3bICKAHUM.

B cBsi3u ¢ 3TUM B XOJIe IPEABAPUTENILHOIO PACCIe0BAHUS HEOOXOIUMO
BBITIOJTHUTh KOMILJIEKC MEPONPUSTUNA, O0EecleurBaloluX BO3MEIIECHHUE Bpesa,
MPUYUHEHHOTO MPECTYIUIEHUEeM, IPYTUX HMYIIECTBEHHBIX B3bICKaHUU. OO0b-
€MHEHUE YKa3aHHBIX JIEMEHTOB B OJIHY I'PYIIIY O0YCIOBIMBAETCS UX OOIIMMHU
cBoiicTBaMu. Mepbl, obecnieunBarolue Bo3MelleHue yiepoa, Apyrue uMmyie-
CTBEHHbIC B3bICKaHUS, KOH(MDUCKAIIMIO UMYIIECTBA, MPEACTABISAIOT COO0M HEKO-
TOpyI0 (OopMy OTBETCTBEHHOCTH 3a COBEpIICHHOE mpecTyruienue. Mx oOmmm
MIPEIMETOM SIBIISIFOTCS UMYIIIECTBO, JIEHbIH, lIeHHbIe Oymaru. Cpencra, ¢ 1o-
MOIIIbIO KOTOPBIX PEATU3yIOTCS BO3MEIIEHUE yIiep0a, UMYIIIECTBEHHOE B3bICKA-
HUE W KOH(HUCKAIUS WUMYIIECTBA, SBJISIOTCS WACHTHYHBIMU. VIMEHHO TIO3TOMY
OCYILIECTBJICHUE YKa3aHHBIX MEPONPUITUN NPEICTaABISET COOOM €AUHYIO MO CO-
JEP>KaHUIO JIeITeIbHOCTh, BOCCTAHABIMBAIOIIYIO HAPYILIEHHBIE OTHOIICHUSI.

OCHOBBIBasICh Ha MPUBEJECHHBIX COOOPAXKEHUSIX, BBIJICTUM TAKYIO 3a7ady
MIpeIBApUTENILHOTO pacCieIOBaHMs, KaKk oOecrneueHre BO3MELEHUs Bpeia, Mpu-
YUHEHHOI'0 MPECTyIUIeHHeM, mTpada, KOHPUCKAIIUM UMYILECTBa, APYTUX UMY-
IIECTBEHHBIX B3bICKAHUH.

! Anexcees A.U., Opunnckuii B.C., ITo6eraiino D.®. Yka3s. cou. C. 35.
2 O BHeceHUH U3MeHEHHI B YronoBHbli komekc Poccuiickoit ®enepanuu U Yronos-
HO-TIpolieccyanbHbIN Koaeke Poccuiickoit @eneparun : OegepanbHblil 3aK0H 0T 27 aexadps

2018 1. Ne 530-®3 // Cobpanue 3akoHomarenbcTBa Poccuiickoit @enepanuu. 2018. Ne 53
(uacts I). Cr. 8456.

119



QOobecneuenue 0e3onachHocmu nomepnesuiux, ceudemeneil U UHbIX
YUACMHUKOG Y20]1086H020 CYOONPOU3B00CHEA, A MAKIHCE UX OJIUKUX.

Boienenue cienyronieit 3a1aun npeaBapuTEIbHOTO pacclieIOBaHUS B Ka-
YEeCTBE CaMOCTOSITENIbHOM CBSI3aHO ¢ HEOOXOAMMOCTBIO oOecrneueHus: Oes3ormnac-
HOCTH YYaCTHUKOB YTOJIOBHOT'O IIpoIiecca.

CocrosiHre COBPEMEHHOU MPECTYMHOCTU XapaKTEPU3YETCsl HE TOJIBKO KO-
JUYECTBEHHBIMU TOKA3aTEISIMUA, HO U MOBBIIICHUEM YPOBHS €€ KaueCTBEHHOM
cocTaBisitonieil. OHUM U3 3JIEMEHTOB 37ECh SIBISETCS OKa3aHHE MHTEHCUBHOIO
IIOCTIIPECTYIIHOTO IPOTHUBOACUCTBHS. AHAIW3 MHEHUW CIEAOBATEIEH JaeT
MpeCTaBICHUE O MaciiTabax siBJICHUA. Y TBEPKIAETCS, UTO MPU PacCaeJOBAHUU
YTOJIOBHBIX JIEJ MO TSKKUM U 0CO00 TSDKKUM MPECTYIUICHUSIM YIPOXKAIOT MPU-
MEpHO KaxaoMmy naromy csugerento!. ITo nanusiM B.B. Banasimesa, mpoTuso-
IpaBHOE BO3JEHCTBUE OCYIIECTBISIOCH B OTHOIIEHUU 30% KepTB mpecTyIie-
Huit’. C yd4eToM K€ TOro, 4TO MPOTHBONPABHOE BO3AEHCTBHE HA yYaCTHHKOB
nporecca U MX ONM3KUX OKa3bIBAETCS C KAXKIbIM JHEM BCE MHTCHCHBHEE U
M3OIIPEHHEE, BIUIOTh /10 (PU3UYECKOTO YCTpPaHEHHS C MPUBICYCHUEM HACMHBIX
yOMiIL, B IEHCTBUTENLHOCTU 3TOT IPOLEHT MOXKET OBITH 3HAYMTEILHO BBILIIE.
MpbI BBIHYXKJICHBI COTJIAIIATHCS C MHEHHUEM, YTO «3allluTa ¥ obecrneueHue Oe3-
OMacCHOCTH YYaCTHUKOB IpPOIECCa MPEBPATWIKNCH B TJIO0ANIBHYIO MPOOIEMY CO-
BPEMEHHOCTI» .

OoOpamasice k nosoxxeHussMm Koncturyuun Poccuiickoit denepanuu, Mbl
OTMEYaeM, UTO YEJIOBEK SIBJISIETCS BBICIIEH IIEHHOCTHIO; MpU3HAHUE, COOJ0/Ie-
HUE U 3allliTa ero MnpaB U cBOOOJ — 00s3aHHOCTh TOCYJIAPCTBA; MpaBa U CBOOO-
JIbl 4EJIOBEKA U TPaXKJIaHUHA TapaHTUPYIOTCA U 00€CTICUMBAIOTCS TOCYAapPCTBOM,
OTPENIEIAIOT CMBICI, COACpP)KaHUE W MPUMEHEHUE 3aKOHOB, a TaKXKe JIESTeNb-
HOCTb 3aKOHOAATENbHON U UCIIOJIHUTEIBHOMN BIACTH.

[elicTByroniee yroJIoBHO-IIPOIECCYATbHOE 3aKOHOAATENBCTBO BIIEPBBIE
3aKpenuiio Ha HaI[MOHAJIIbHOM ypOBHE oOecrieueHre 0e30MacCHOCTH yYaCTHUKOB
mpoiiecca U uX OJM3KUX B CBSI3U C MPOU3BOJCTBOM IO YTOJIOBHOMY ey Kak
OJIHO M3 BAXKHBIX CPEJCTB JIOCTUKECHHSI HAa3HAUEHUS MPOLECCYANbHOW JIESATEIb-
HOCTH TIO YTOJOBHBIM JeliaM, Kak 3(G(EKTUBHOE CPEACTBO MPOTUBOICHCTBHUS
MPECTYNHOCTU M TOJYy4YEHUS! J0KA3aTeJIbCTBEHHOW HH(OpPMAIMU O COOBITUH

! Kynukos B., Muna6ytaunos C. Ceunerenu npuMepsiroT macku // Poc. rasera. 2006.
20 stuBaps.

2 Bangpinies B.B. BoszeiicTBre Ha KepTBY MPECTYILIEHUS KAK CPEACTBO MOOYKICHHUS
€e K yYacTHIO B IPOTHBOJCHCTBUHU pacciienoBanuio / Yenosek mportuB yemoseka. CIIO.,
1994. C. 156.

3 Enuxun A.JO. O6ecnieuenue 6€30MacHOCTH JTUYHOCTH B YTOJIOBHOM CY/ONPOM3BOI-
ctBe. CIIO., 2004. C. 14.

4 3ampuma E.M. O npo6enax YIIK Poccum B yactu obecriedeHus 0€30MacHOCTH
YYaCTHHUKOB YTOJOBHOTO cynonpou3BojacTBa // CoBepIIEeHCTBOBAaHHE HOPM U HMHCTUTYTOB
VYromoBHO-porieccyanbHOro koaekca Poccuniickoit denepanuu : Marepuasibl MEXKBY3. Hayd-
Ho-pakT. KoH(p. Omck, 2006. C. 208.
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IpeCTyIUIeHUs. be30macHOCTh y4aCTHUKOB YIOJIOBHOTO MPOLECCA PACLICHUBACT-
Csl 3aKOHOJIaTEIeM B KQUeCTBE OJTHOM M3 COCTABIIAIONIMX OXPAaHbI MIpaB U CBOOO]
YEeJIOBEKA U MPAXKJIAHUHA B YTOJIOBHOM CYIOIPOM3BOICTBE .

be3 ydactust moTeprieBImux, CBUIETENEH, MOT03PEBAEMbBIX, OOBHHSIEMBIX,
CIIOCOOCTBYIOIIUX PacClIeIOBAaHUIO, TPOU3BOJICTBO 3TOTO paccieOBaHUsS 3a-
TPYIHSETCS WM BOOOIE CTAHOBUTCS HEBO3MOXKHBIM, ITOATOMY YTOJIOBHOE CY-
JOTIPOU3BOJICTBO 3aMHTEPECOBAHO B TOM, UTOOBI yKa3aHHBIE JIKMIIA 10OPOCOBECT-
HO UCTOJHSIA CBOM rpaxaaHckuil qoiar. OIHAKO «HEPEIKO MOI03pEBaEMbIE U
O0OBUHSEMBIC, a TAKKE MOTEPIEBIINE U CBUAETEIN MO BO3JICUCTBUEM YIPO3 WIH
nojaKymna, (GU3NYECKOro HACWIMS WM TOJ BIUSHUEM OOpa3HOTO BOCHPHUSTHUS
MPECTYMHOCTHU KaK peaibHOW Yrpo3bl JJis ce0sl U CBOMX OJM3KUX YKE HA CTaIUU
MPEBAPUTEILHOIO PACCIICIOBAHUSI M3MEHSIOT CBOM TEpBOHAYaIbHBIE MOKa3a-
Hus». I109TOMY IIpH BOBIEYEHHMH IPaXKJaH B IPOLECC COAEHCTBHS IPABOCYAUIO
HEO0OX0IUMO O0ECHEeYUTh OTCYTCTBUE IMOCATATENBCTB HA HUX WM UX OJIU3KUX
CO CTOPOHBI 3AMHTEPECOBAHHBIX JIMII. «Y4YaCTUE UHAUBUIYYMA ... B YTOJIOBHOM
CYIONPOU3BOACTBE HE JOJDKHO BJIEUb CHIDKEHHE €r0 0€30IIaCHOCTI .

N310KeHHOE BBIIIE MO3BOJISIET yKa3aTh Ha CyIIECTBOBAHUE KOHCTUTYIIH-
OHHO-TIPABOBOM M OOBEKTMBHOM MPEANOCHUIOK oObecreueHuss 0e30macHOCTH
YYaCTHUKOB YTOJOBHOTO Ipolecca. B xone nmpeaBapuTenbHOro pacciieIoBaHus
ATO YCTAaHOBJIEHUE UMEET 0cO00€ 3HAUYEHUE, MPEAONpPENeIIaoNIee MOCTAHOBKY
COOTBETCTBYIOLIEN 3aJaUH.

be3ycnoBHO, rocyaapcTBeHHasl 3alUTa yYaCTHUKOB YTOJIOBHOTO IpOIiec-
ca SIBJISIETCSI 110 CBOEMY COJICPKAHUIO KOMIUJIEKCHOM JeATeNbHOCThIO, BKIIIOYA-
Io1Ie B cedst pa3HooOpa3HbIe CPe/ICTBA U METOJIbl TOCYJaPCTBEHHOM 3aIlUThI
JIUII, BOBJICUCHHBIX B c(epy MpaBOCYAusl, TECHO CBSI3aHHOM C Pa3IMYHBIMU OT-
paciasiMi MPaBOOXPAHUTEIBbHON JeATelIbHOCTH. OIHAKO 3TO HE MCKIIOYAET, a,
HAa00OPOT, MpEeANoaraeT riaBeHCTBYIOIIYIO POJib MPEABAPUTEILHOIO paccie-
JOBaHUS B 3TOM MPOLIECCE.

B xoxe nocyne6Horo nMpou3BoacTBa MPOUCXOIUT COOP OCHOBHOTO 00beMa
J0Ka3aTenbCTB. M3HadalbHO WX (DOPMUPOBAHHE OCYIIECTBISETCS B YCIOBUSIX
nedunrTa T0Ka3aTeNbcTBeHHOM MHGopManuu. [loaTtomy conmelicTBue TpaxiaH,
pacrnoyararonux TpeOyeMbIMU CBEICHUSIMH, OCOOCHHO BakHO. I[IpoTmBOCTOS-
UM (paKTOpOM 3TOMY SIBJISIETCSI BO3JICMCTBHE HA YYACTHUKOB YTOJIOBHOTO CY-
JIOTIPOM3BOJICTBA M WX OJIM3KWX B IEJISAX 3aCTAaBUTh OTKA3aThCsl OT HAMEPCHHUS

! Enuxun AJO. Vkas. cou. C. 61.

2 3uukun B. TIpo6iemMbl 00beKTUBH3AIMH U GE30MIACHOCTH B YTOJIOBHOM CYIOIPOM3-
BozcTBe // Yronosaoe nipaBo. 2005. Ne 3. C. 80.

3 Bpycuunpia JL.B. Obecnedenne 6€30MaCHOCTH JIUI, COAEHCTBYIOIMX YrOIOBHOMY
MIPaBOCYAMIO: POCCUNCKUMN, 3apyOeHBbIH U MEXIyHapOAHbIM onbIT XX Beka (Mpoleccyallb-
Hoe uccnenosanue). M., 2001. C. 77.
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COJICHCTBOBATh MPABOCYIUIO, IPEKPATUTD 3TO COJACHCTBUE, a PaBHO U3 MECTHU 3a
OKa3aHHOE cojieiicTBHE .

[TpoTuBOMNpaBHOE JaBiIeHHE HAa YYACTHUKOB IpOIEcca HE TOJIBKO Mocsra-
€T Ha MHTEPECHl MPaBOCYAMs MO YTrOJOBHBIM JejiaM, HO U MPUYUHSAET CyIlle-
CTBEHHBI! BpeJ MpaBaM U 3aKOHHBIM MHTEpecaM OTHEeIbHBIX TpaxaaH. Kak mpa-
BUJIO, PE3YJIBTATOM TaKOTO MPOTUBOACHCTBUS YTOJOBHOMY CYAONPOU3BOJCTBY
CTAHOBHUTCSI OCBOOOXK/IEHHE OT YIOJIOBHOM OTBETCTBEHHOCTH U HaKa3aHUs BH-
HOBHOTO JIMIIA (JIUL), THOENb CBUAETENEH, OUEBH/ILIEB COBEPLIEHHOTO MPECTYII-
JIeHHsI, MPUYMHEHNE Bpea )KU3HH, 3J0POBbI0, MMYIIECTBEHHOTO YPOHA UM U UX
OIU3KUM?,

B xoxe mpenBapuTenbHOro pacciefoBaHus TpeOyeTcss oOecrneunuTh 0e3-
OMACHOCTh YYAaCTHUKOB YTOJOBHOTO CYJIONPOM3BOJICTBA, BBIPAKAIOUIYIOCS B
KOMIUIEKCE YCIIOBUHM, O00ECIEUNBAOIIMX BO3MOXHOCTh PEaJu3aluu IpoLecCy-
aJIbHBIX IIpaB U 00s13aHHOCTEN CBOOOJHO OT MPOTUBOINPABHOIO UM MHOI'O BO3-
JEeMCTBUSI, OKA3bIBAEMOT0 B LIESX BOCHPENATCTBOBAHUS MPOU3BOACTBA IO YIo-
JIOBHOMY JIENy>.

B ycranoBnenuu no obecrneyeHno 0€30MaCHOCTH Y4aCTHUKOB YTOJIOBHO-
ro Ipolecca U Ux OJU3KUX IEMOHCTPUPYETCS ABYEAUHAs IPUPOIa JTaHHOU Jies-
TeabHOCTH. Ee Hajiexallee ocyecTBIEHUE CIOCOOCTBYET 0OECIIEUEHHIO U UH-
TEpPECOB JIOKa3bIBaHMS, W 3aILUTHI MPAaB U 3aKOHHBIX MHTEPECOB YYACTHHKOB
YIOJIOBHOTO CyzonpoussoacTsa’. HecMoTps Ha 5TO, MBI cuMTaeMm, 4to obecre-
YyeHue 0e30MacHOCTH MOTEPIEBIINX, CBUAETENEH U MHBIX YYACTHUKOB YIOJIOB-
HOTO Cy/JOIPOU3BOCTBA, a TAK)KE X OJIM3KUX OTHOCUTCS MPEX]IE BCETo K 3aja-
yaMm MpeBAPUTEIBHOrO pacciaeqoBaHusi, 00eCeYMBAOIIMM 3allUTy IIpaB U 3a-
KOHHBIX MHTEPECOB YYACTHUKOB YI'OJIOBHOTO CYJONPOU3BOJCTBA. JJaHHOE OTHE-
CeHHE OO0YCIOBIMBAETCS M KOHCTUTYLMOHHOM YCTAHOBKOH, M YIOJOBHO-
npoueccyaibHbIMU HpuHLMNAaMu. HyXHO Bcerna MOMHUTB, YTO «CBUJETENH,
HOTEPHEBIINE U PYIHe YYaCTHUKU YTOJIOBHOTO IpOLEcca — 3TO HE TOJIBKO HC-
TOYHUK MOJy4eHUs1 NHPOPMAILIUU O COOBITUN MPECTYIJICHUS U JIUYHOCTU OOBU-
HSEMOT'0, HO U JKUBbIE JII0AN»°. [I03TOMY 9Ta IEATENBHOCTD CIIYXKUT 3aIllUTE MX
IIPaB U 3aKOHHBIX HHTEPECOB.

! Bpycuuupn JI.B. Obecneuenne 6e30MaCHOCTH JIUL, COAEHCTBYIOIMX yrOJOBHOMY
MPaBOCYIUIO: POCCUICKUMN, 3apyOeKHBIM M MEXAYHAPOJHBIH ONBIT XX Beka (Iporeccyalib-
Hoe uccnenosanue). C. 3.

2 Emuxun A.JO. Vkas. cou. C. 14,

3 Boponos JI.A. Mepsl yronoBHO-NPOLECCYATLHOTO TNPUHYKACHHS KAaK CpeicTBa
obecrnieueHHs OE30IMACHOCTH YYaCTHUKOB YTOJIOBHOTO CYIONPOU3BOACTBA : aBTOped. JHC. ...
KaH. opul. Hayk. Omck, 2008. C. 8.

4 DTUM MOATBEPKIAeTC YCIOBHOCTh Kiaccu(PUKAIUK 337124 IIPEJBAPUTENILHOTO pac-
CJIETOBAHMS.

3 OnycoB A.A. OGepeskeHne yUaCTHUKOB YTOJIOBHOTO IIPOIECCa U X ONMKHUX : JIHC.
... Kana. opun. Hayk. H. Hosropog, 1998. C. 17.
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HeobxoaumocTh npuMeHeHus: Mmep 0e30MacHOCTH B OTHOLIEHUHU MOTEp-
NEBILET0, CBUJIETENS WA UHBIX YYACTHUKOB YTOJOBHOTO CYJONPOU3BOACTBA, A
TaK)Ke UX ONM3KUX POJCTBEHHUKOB, POJICTBEHHHKOB, Oym3kux jull (4. 3 cT. 11
VIIK P®) umeeT B mnpolieccyaibHOM 3aKOHE peanusyroliue ee cpeacta. Cpeau
HUX: TOANKUCKA O HEPA3IJIAICHUU JAHHBIX MPEABAPUTEIBLHOIO PacCiIeIOBaHUS
(4. 2 ct. 161 VIIK P®); nonpoc noTepneBIiero U CBUETENS MO ICEBIOHUMOM
(4. 9 ct. 166 YIIK PO®); HepasriailieHHe BBISIBICHHBIX B X0Ji€ OObICKa 00CTOSI-
TEIHCTB YACTHOW JKM3HU JIUIA, B IOMEIIEHWU KOTOPOTO OBLI TPOU3BEIACH
OOBICK, €T'0 JJUYHOM M CEMEHHOM TallHbI, a TAaK)Ke 0OCTOSITEIILCTB YACTHOM JKU3HHU
apyrux gun (4. 7 cr. 182 YIIK P®); KoHTpOab U 3anuch TelIe(POHHBIX U MHBIX
MePEroBOPOB MOTEPIEBIIETO, CBUACTENS WU UX OJU3KUX POJACTBEHHUKOB, POJI-
CTBEHHHUKOB, OJIM3KUX JIMII 110 UX MUCHbMEHHOMY 3asIBJICHUIO WJIM Ha OCHOBAHUU
cyaebnoro pemenus (4.2 cr. 186 YIIK P®); ono3nanue B yCaoBUAX, HUCKITIO-
Yaroumx BU3yallbHOE HAOJI0/IEHUE OMO3HAIOUIETO OMo3HaBaeMbIM (4. 8 cT. 193)
VIIK PO, u ap.

IIpuBeneHHsie B npoueccyanbHOM 3akoHe Poccuiickoit denepanuu Mepsl
0€30MacHOCTH SBJISIOTCSI CEPHE3HBIM IIIaroM B cdepe 3alMThl IpaB U CBOOO
YeJIoBEKa U IpakJlaHnHa. B TO ke BpemMsi OHU HE MOTYT CUMUTATHCS UCUEPIbIBA-
omumu. [[ns obecrniedenust rocy1apCTBEHHOM 3alIUThl YYaCTHUKOB YTOJIOBHOTO
MpoIecca NPaBOOXPAHUTEIbHBIE OPTraHbl HOKHBI UCIOJIB30BaTh BCE YTOJIOBHO-
IPABOBEIE, YTOJIOBHO-TIPOLECCYATbHBIE, OPraHM3alMOHHEBIE U AIPYTUE MEPHI .

Tak, B xoAe paccieqoBaHUs YTOJOBHOTO Jiefla MO0 OOBUHEHHUIO T'PYIIIIbI
JUIL, BXOMSIIMX B MPECTYIHYIO OpPraHU3aIMI0, COBEPIIMBIIYIO 3HAYUTEIHLHOE
KOJIMYECTBO TSKKUX U 0CO00 TSKKUX MPECTYIUICHUH, BOZHUKIIA HEOOXOIUMOCTh
nomnpoca psiaa ceuaeteneil. OIHAKO MOCIEAHUE, OMacasCh 3a CBOK KU3Hb U
3JI0pOBbE, a TAKXKE 3a )KU3Hb U 370POBbE OJIM3KUX, OTKA3bIBAIUCH JaBaTh MOKa-
3aHMs, XOTs oOnamanu TpeOyemou 1isi cienctBus uHpopManuen. TUnMaHOro
JUIsl IOJOOHBIX ClTydaeB crnocoba obecriedeHus 6e30nacHOCTH — JAOIpoca TMOJ
MICEBJOHUMOM, MOIJIO OBbITh HEAOCTAaTOYHO. [103TOMY HCHOIB30BaNCs TaKTUYeE-
CKuii mpueM JBoiHOro nompoca. C 1enpio odecrieueHnsi 6e30macHOCTH CBUJIE-
TEJIeW U OJHOBPEMEHHOW J€30PUEHTAIIMN OOBUHSIEMBIX TI0 JIETy U UX MpeJcTa-

'O rocynapcTenHOI 3aluTe MOTEPIEBUINX, CBUAETENEH U MHBIX YYaCTHUKOB yro-
JIOBHOTO cypaornpou3BojacTBa : DenepanbHplii 3ak0H oT 20 aBrycra 2004 r. Ne 119-®3; O6
yTBepkAeHUH [IpaBil mpUMeHEHUs! OTACIBHBIX Mep 0€30MacCHOCTH B OTHOIICHUU MOTEPIICB-
IINX, CBUJICTEJICH W WHBIX YYaCTHUKOB YTOJIOBHOTO CYIOMPON3BOJICTBA : IIOCTAHOBIICHHUE TIpa-
ButenbcTBa Poccuiickoit denepanuu ot 27 okTsi6ps 2006 r. Ne 630 // Cobpanue 3akoHOna-
tenbeTBa Poccuiickoit @enepanuu. 2006. Ne 45. Ct. 4708; OO0 yrBepkaenuu [IpaBui 3amurst
CBEJICHUI 00 OCYIIECTBICHUH TOCYIAPCTBCHHOM 3aIIUThI MOTEPICBIINX, CBUICTEICH H HHBIX
YYaCTHUKOB YI'OJIOBHOTO CYZOIPOM3BOJCTBA : IOCTAHOBIICHHE NPAaBUTENIbCTBA Poccuiickon
®eneparuu ot 3 mapta 2007 1. Ne 134 // // CobGpanue 3akoHonarensctBa Poccuiickoit dene-
pammu. 2007. Ne 11. Cr. 1325; O6 opraHuM3aniy rocy1apcTBEHHON 3aIIUTHI TMOTEPIICBIINX,
CBHUJICTEJICH U WHBIX YYaCTHUKOB YTOJIOBHOTO CYAOMPOM3BOJICTBA B OpraHaX BHYTPEHHUX eI
Poccuiickoit deneparyu : npukaz MBJ] Poccun ot 20 mapta 2008 r. Ne 256 // CIIC Kon-
cynsTanTllimroc.
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BUTEJIEU B XOJI€ NMPEABAPUTEIIBHOIO CIECACTBUA OCHOBHBIE CBUACTEIIN JIOIPAIIHU-
BaMCh ABakKabl. CHaYaia 1moJ CBOMMM HACTOSIIUMH MMEHAMHM, TJAE COOOIIUIN
HAYEro HE 3HAYAIIyo JJIs Jeia HHGOPMAIIHIO, a 3aTeM IO CKPBITHIMU JaHHBI-
MM, TAE€ Jalli MHTEPECYIOLIHUE CJIEICTBHE IOKa3aHuA. biaromapsi coyeTaHHro
MPOLIECCYAIbHBIX, OPraHU3allMOHHBIX W JAPYTUX MEpP, MPEANPUHATHIX B XOJE
paccineoBaHusl, yAanoch 00eCneyuTh O€30MaCHOCTh YYAaCTHUKOB YTOJIOBHOTO
CYJOINPOU3BOJICTBA U UX OJIU3KUX.

Hannexamee BuIMOTHEHUE MAaHHOW 3aJla4M MO3BOJIUT TMOBBICHTH d(DPek-
TUBHOCTh YYacCTHsl TPaXKJaH B PaCCIICOBAHUU TMPECTYIUICHUH, 3((HEKTUBHOCTh
CaMoOro IPEABAPUTEIIBHOTO PACCIENOBAHUS, a4 B IEPCIEKTUBE — JIEMCTBEHHOU
3alMTHI MPAB U 3aKOHHBIX MHTEPECOB YEJIOBEKA M IpakgaHuHa B Poccuiickon
denepauum.

O6o03HaueHHBIC JOBOJBI MOATBEPHKAAIOT, YTO B XOJI€ MPEABAPUTEIHLHOIO
paccieoBaHusl CJIEAYeT BBIMOJHATH 3ajady 10 OO0eCIeUYeHUI0 0e30MacHOCTH
MOTEPIEBIINX, CBUJECTEIIEM M HMHBIX YYaCTHUKOB YT'OJOBHOTO CYHOIPOM3BOJ-
CTBA, a TAKXKE UX OJIM3KHUX.

Buviagnenue oocmoamenvcme, cnocoocmeoeasuiux coeepuieHur) npe-
CIMYNneHUs, ¢ NPAGOM 6HECEHUA NPEOCMABICHUA 01 UX YCIMPAHEHUA.

[IpenBapuTenbHOE paccieqOBaHUE, KAK Mbl YIIOMUHAIW pPaHee, HE Orpa-
HUYMBAETCSl YCTAaHOBJICHUAMH, OOECIECUMUBAIOIIUMU MPEIBAPUTEIHHYIO PaBO-
BYIO OLICHKY JESHUSA; 3aIIUTy MPaB M 3aKOHHBIX MHTEPECOB YYACTHUKOB YIO-
JIOBHOTO CYJIOMPOM3BOJICTBA. YUUTHhIBAs HCTOPUUECKYIO OOYCIOBJICHHOCTD,
CYLIHOCTh U 3HAYEHUE MHCTUTYTA MPEABAPUTEIILHOIO PACCIEA0BAHUS, CIECAYET
BBIJICJIATH NPO(UIAKTUYECKYIO 3a/1auy 10CYeOHOTO MTPOU3BOJICTBA.

TpanuimoHHO Ha MpeIBapUTEIIBLHOE pacciieIoBaHUE BO3JIaraeTcs mojo0Hast
3amaya (ee GopMyJIMPOBKA pazIUdacTCs, OJHAKO HJCH, MOJIOKEHHBIE B OCHOBY
BBIJICTICHUS TAHHOM 3a/1a4M KaK CaMOCTOATEIBLHOM, cxoxkn)!. BmecTte ¢ Tem Heko-

! Yorun H.B., ®arkymiun @.H. IIpeasapurenbHoe CIECTBHE B COBETCKOM yIrOJIOB-
HoM mporecce. C. 38-48; CrpemoBckuii B.A. CylHOCTh U YYaCTHUKH MPEIBAPUTEIHHOTO
CJICZICTBUSI B COBETCKOM YTOJIOBHOM TIpoliecce : aBToped. uc. ... A-pa Iopua. Hayk. ToumucH,
1967. C. 10-11; Ilepnos U.JI. CymHOCTb, 3aJa4i U 3HAYEHUE MPEABAPUTEIBLHOIO pacclieio-
BaHus // COBETCKHMIl yrojoBHBINH mpouecc. Bo30yxkneHne u npeaBapuTebHOE paccieioBa-
Hue. M., 1968. C. 23; lonuoB A.M. Yka3. cou. C. 96-100; Crporosuu M.C. Kypc coBeTckoro
yronoBHoro mporecca. M., 1970. T. 2. C. 67; 3BupOyns A.K., Makymnenko JLIL., [Terpen-
ko B.M. PaGota cnegoBatenss MB/I 110 BBISBJICHHIO ¥ YCTPAHEHUIO IPUYUH U YCIIOBHUH, CIIO-
COOCTBYIOIIMX COBepIIeHUIO npectymieHuid. M., 1972. C. 3-4; bepezun M.H., Kynarua H.I.,
Maxkymnenko JLII. [Ipodunaktuueckas paboTra cienoBaTesis OpPraHOB BHYTPEHHUX Ml
yuebHoe nocobue. Bonrorpax, 1975. C. 3-4; 3apunos 3.C. IIpodunakruyeckass (yHKIMS
CJIEICTBEHHBIX TO/Ipa3/iesieHuil opranoB BHyTpeHHUX aei. Tamkent, 1980. C. 4; I'ynses A.IL
CnenoBarens B yronosHoM npouecce. C. 3; XKXykos A.M. IIpenynpenurenbHas 1eATENbHOCTD
cinenoBarensi mo yrojgoBHomy neny. Capartos, 1990. C. 3; Bmacosa H.A., Jlanmnosa C.U.
VYcTaHOBIIEHHE M YCTpaHEHHE NPUYMH U YCIOBHH, CIIOCOOCTBOBABIIUX COBEPLICHUIO IIpe-
CTYIUIEHMSI, B CTaJIUU IIPEJIBAPUTEIBLHOTO PacCae0BaHUs: METOIMYECKUE peKOMeHaauu. M.,
2002. C. 5; besnenkun b.T. Yronosusiit nponecc Poccun : yue6HOe mocobue. M., 2004.

124



TOpBIE UCCIIEAOBATEN BOOOIIE HE YIIOMUHAIOT 00 00S3aHHOCTSX CJIEA0BATENS 110
YCTaHOBJICHHIO 00CTOSTEHCTB, CITIOCOOCTBOBABIINX COBEPIIICHUIO MPECTYIICHUS,
¥ IIPUHATHIO MEP 10 MX YCTPAHEHUIO, BONpeku 4. 2 cT. 158 VIIK P!,

o mpunstust YIIK PO Heo6X01uMOCTh OCYIIeCTBICHUS TPO(HIIaKTHIE-
CKOHM NIeATEeNbHOCTH, MPEXKJIE BCETo, CBI3bIBaNach ¢ TpeboBanusmu cT. 2 YIIK
PC®OCP, rue cpenu 3aaq yroaoBHOTO CyAOIPOU3BOACTBA UMENIOCh YKa3aHUE Ha
HEOOXOAMMOCTh TPEIYyNPEKICHUS W UCKOPCHEHUS MpecTymuieHnid. B Hacros-
Iee K€ BpeMsl 3aKOHOJATENb OTKA3aJICSl OT YCTAHOBJIEHHUS 3a/1a4 YTOJOBHOTO
CyIOIIPOU3BOJICTBA, B TOM umcie u mnpodunaktudeckor. «Cozmarenmu YIIK
P®, — xak ormeuaet M.W. ViBaHOB, — CyIlI€CTBEHHBIM 00pa30M CHU3WIM MPEY-
MPEIUTENBHBIN MTOTEHIIMA YTOJOBHO-NPOILIECCYATbHOTO 3aKOHOAATENbCTBA ... U
CO3HATEJIbHO OTKa3aJM OOJIbIIIEH YacTH OOIIECTBa B CO3JAaHUU JIEMCTBEHHOIO
MeXaHu3Ma NPOYUIAKTUKN MPECTYIUICHUH yTrOJOBHO-NIPOIIECCYaTbHBIMU CpE-
crBamm»”. TeM He MeHee M COBPEMEHHBIE yUYEHBIE MPUICPKMBAIOTCS MHEHHS,
YTO MPEayNpPeKICHUE OCTaeTCs OOBEKTUBHO OOYCIOBIEHHOW MOTPEOHOCTHIO
00LIECTBA U TOCYAapCTBa’.

[IpoBo3riamnieHue 3aiuThl MPaB U 3aKOHHBIX UHTEPECOB JIUIl U OpraHu3a-
1ui, noreprneBmux ot npecryieHuit (ct. 6 YIIK P®), o6s3b1BaeT ocymiecTs-
JATh COOTBETCTBYIOLIYIO AEATENBHOCThb. OJHAKO OHA HE MOXKET 3aKJIK0YaThCs
TOJIBKO B CUTYallUOHHOM pEarupoBaHUU Ha (DAKThl Y>K€ COCTOSIBIIMXCS IIpe-
CTyluleHuM. JIOrMYHO, 4YTO BaXHEMIIEM COCTABHOW YAaCThIO YTOJIOBHO-
MPOLECCYATbHON AESATEIBHOCTH JOJIKHO SIBJISITHCS MPENOTBPALICHUE COBEPIIIE-
HUS TPECTYIUICHHUH, MOCATAIOUX Ha MpaBa, CBOOOABI U 3aKOHHBIE MHTEPECHI
JIII, OpraHu3aIuii, o0IIecTBa U rocyaapcTa. Bo3aelicTBue Ha 00CTOSITEILCTBRA,
CIOCOOCTBYIOIIME COBEPIICHUIO MIPECTYIUICHUH, TUKBUIUPYET BO3MOKHOCTh MX
COBEpILIECHUS B OyAyLIEM.

[IpuBeneHHble cOOOpaKEHUsI MO3BOJSIOT TOBOPUTH O TOM, YTO B «KOM-
IJIEKC TOCYIapCTBEHHO-IIPABOBBIX MEP, HAMPABIEHHBIX HA yIE€pKaHUE IPaKIaH

C. 211; VYromnoBHo-npoueccyanbHoe npaBo Poccuiickoit @enepauuu : yueOHUK / OTB. pe.
IT.A. Jlynunckas. M., 2005. C. 372.

! Brikos B.M. CrezoBaress B yronoBHoM npouecce Poccuu : Monorpadus. M., 2014,

2 Ysanos V.M. OnTuMusanus npoduaakTuueckoil (yHKIHH yroJOBHOTO CyJIOMPOM3-
BozctBa // [IpaBocyaue. 2001. Ne 6. C. 70.

3 Nanunosa C.U. TpodunakTudeckas AesaTeNbHOCTh CIEN0BATEN U JO3HABATENSA: MO-
Horpadusa. M., 2003. C. 21; Kosanenko JI.B. K Bonpocy 0 MOHATHM M 3HAYEHUU BOCIIHTA-
TEJNBHO-TIPO(MUITAKTUIECKON JesiTeTbHOCTH ciiepoBaTens / [logxoapl kK pemieHuto mpobiem
3aKOHOTBOPYECTBA M MPABONPUMEHEHUS : cO. Hayy. Tp. aJbIOHKTOB M couckateneil. OMCK,
2004. Bemm. 11. C. 147; CamconoBa O.A. [IpeBeHIMsI B yTOJIOBHOM CyAONpPOn3BoacTBe Poc-
cuiickoit denepanuu: MyTH COBEPIIEHCTBOBAHUS 3aKOHOAATenbcTBa // BecTHuk OpeHOypr.
yH-Ta. 2006. Ne 3(53). C. 154; Anekcees A.U., OBunnckuii B.C., IToGeraiino 3.®. Yka3. cou.
C. 30.
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OT COBEPILIEHHMS IIPECTYILUICHUI» |, B KaUeCTBE COCTABHOM YacTH BKJIIOYAETCS M
npodunakTuka, ocyuiecTBisiemMas B Xojle JocyieOHoro mpousBoacTBa. Ho
MpeIBapUTEILHOE paccieoBanne o0JagaeT 0COOEHHOCTSIMHU, CYTh KOTOPBIX 3a-
KJIFOYAEeTCSl B TOM, UTO JIaHHAs JIEATEIIbHOCTh CBSI3aHa C HEMOCPEACTBEHHBIM HC-
CJIEOBAHUEM ITPECTYIUIEHUU. Pa3HOe NOHMMaHKe yKa3aHHOTO CBOMCTBA IPUBO-
JTUT K OTJIMYAIONIUMCS MHEHUSIM B BOMPOCE HAJIUYUS U COJIEpIKAHUS MperyIpe-
JTUTEIBLHON pabOThI CeA0BaTENS.

TpagunmonHast TOYKa 3pEHUS MPEIOIAraeT BKIIOYCHUE B MPOPUIAKTH-
KY, OCYLIECTBIIIEMYIO B XOJ€ MPEIBAPUTEIHHOTO pacciaeoBaHusl, 00IIETpEeBEH-
TMBHOM U CIENUAILHO-TIPOPUIAKTUYECKON esTenbpHocTh?. [locnequsas Haiua
3aKoHOAaTeNbHOE 3aKperuieHue B 4. 2 cT. 73 YIIK PO, rne onpeneneno, 4to 06-
CTOSITEILCTBA, CIIOCOOCTBOBABIIINE COBEPIICHUIO MPECTYIUICHUS, TTOJICKAT BbI-
aBJIeHHI0. B ciydae ux ycTaHOBJIEHMS B X0Ji€ JOCYAEOHOro MPOU3BOACTBA Clie-
JOBaTEIb BIPAaBE BHECTH B COOTBETCTBYIOIIYI) OPTraHU3alMI0 WM COOTBET-
CTBYIOILIEMY JOJKHOCTHOMY JIMIY INPEJCTABICHUE O MPUHITUU MEpP MO yCTpa-
HEHUIO YKa3aHHBIX OOCTOSITENBCTB WM APYTHX HAPYIICHU 3akoHa (4. 2 cT. 158
VIIK P®). 3akoHonmarenbHasi periiaMeHTanusl MPO(UIaAKTHYECKOTO acreKTa
MIPEABAPUTEIBLHOIO PACCIEAOBAaHUS UCUEPIIBIBACTCS YKa3aHHBIMU HOpMaMu. Ta-
KUM 00pa3oM, crenuaibHO-MPOPUIaKTHUECKas JeATeIbHOCTh CBSI3bIBACTCS 3a-
KOHOJATeJIeM TOJBKO C BBISBICHHEM OOCTOSATEIHCTB, CIIOCOOCTBOBABIIUX CO-
BEPIICHUIO MPECTYIUICHUS], U IPUHSATUEM MEp MO UX YCTPAaHEHHUIO IyTEeM BHeEcCe-
HUS IPEJICTABJICHUS.

YcTaHOBIEHUE NPUYMH W YCJIOBUM MPECTYIUIEHUS SIBISETCSA MPOLECCY-
aTbHBIM TpeOOBaHHUEM, MPEIBIBISIEMBIM K MPEIBAPUTEIHLHOMY PaCCIeIOBAHUIO.
Onnako creayeT MOMHHUTh, YTO 3TO TpPeOOBaHWE BBHITIOIHSAETCS IMyTEM OCY-
IIECTBJIEHUS JEATEIIbHOCTH, OTJIMYHON 10 NPHUPOJE OT UHBIX BUAOB JIESITENBHO-
CTH J10Cy1€0HOTO MTPOU3BOCTBA.

Cpean o0CTOSTENBCTB, MOJICKAIIUX JOKA3bIBAHUIO, B OTIIEIBHYIO TPYII-
Iy BBIJICJICHBI OOCTOSITENIbCTBA, CIIOCOOCTBOBABIIIME COBEPIICHUIO TMPECTYILIC-
HUSI, KOTOpbIE MOMJIEKAT BBIABICHUIO. Takoe pa3rpaHU4yeHue, o HalleMy MHe-
HHIO, A0COIIOTHO 00OCHOBAHHO.

B noka3piBaHUM U BBISIBICHUM UMEIOTCS PA3IUyMsi: J0Ka3aTh O3HA4aeT
MOATBEPIUTH KaKOe-TMO0 MOJI0KeHne (paKTaMH WM JOBOJIAMHU; BBISIBUTH — CIe-
JaTh SBHBIM, OOHAPYKUTH, BCKPBITH . B T€OpPHH CIOXKUIOCH TOYKA 3PEHUS, YTO
JIOKa3bIBAaHUE 3aKJII0YAETCsl B cOOpe, MPOBEPKE M OIEHKE JI0KA3aTeNbCTB C Iie-
JIbI0 YCTAHOBJICHUSI OOCTOSITEILCTB, BXOMSIIMX B MPEAMET JTOKa3bIBaHUS. YKa-
3aHHO€ MHEHHE 3aKOHOJIaTeNIbHO 3akpemieHo B cT. 85 YIIK P®. Jloka3piBaHnue

' Mapues A.M. Obmmee npeynpexaeHie HACHILCTBEHHBIX IPeCTyIUIeHui / AKTy-
aJIbHbIE MTPOOJIeMbl 6OPBHOBI C MPECTYNHOCThI0 B CHOMPCKOM pErroHe : ¢0. MaTepuaIoB Mex-
nayHap. HaydHO-TIpakT. KoH(]. Kpacnospck, 2003. Y. 1. C. 22.

2 Bepesun M.H., Kynarun H.W., Makymuenxo JLII. Yxa3. cou. C. 33; 3apumnos 3.C.
Vka3z. cou. C. 7; KykoB A.M. Vkas. cou. C. 13.

3 Oxeros C.1. Yka3. cou. C. 120, 166.

126



JETAIbHO PETJAMEHTHPOBAHO YTOJOBHO-IIPOIECCYaAbHBIM 3aKOHOIATEIbCTBOM,
IPOUCXOJIUT B CTPOIOM COOTBETCTBUHU C HCIIOJIb30BAHUEM YKA3aHHBIX B 3aKOHE
CPEICTB, KOTOpbIE JOJKHBI OTBEYaTh YCTAHOBJICHHBIM TPeOOBaHUSAM. AHaIN3
3aKOHOAATENbCTBA MO3BOJISIET IPUNUTU K MHEHUIO, YTO K BBISBICHUIO MPUYUH U
YCIIOBUH, CTIOCOOCTBOBABIIMX COBEPIICHUIO MPECTYIJICHUS, HE MPEIbABISIOTCS
TpeOOBaHUS, aHATIOTHYHBIE MPEIBABIIEMBIM K OOCTOSTEILCTBAM, MOAIEKAIUM
JOKa3bIBAaHUIO. DTO MOATBEP)KIaeTCsl (PaKTOM HCIIOIH30BAHHS TEPMUHA «BBISB-
JICHUE» U 3aKPEIUICHHEM HEOOXOJUMOCTH BBISIBISITH IPUYMHBI U YCIOBHS B OT-
JIeIbHOW YacTu cTaTbhM 3akoHa (4.2 cT. 73 VIIK P®). YkazanHoe mo3BOSET
YTBEPXK/IaTh, YTO YCTAHOBJIEHUE OOCTOATENHCTB, CIIOCOOCTBOBABLIMX COBEpILE-
HUIO IPECTYIUIEHUS, BO3MOKHO U HEMPOLIECCYAJIBHBIM ITYTEM.

AHaIOrM4HOE MHEHUE BBICKA3bIBAJIOCH U paHee. Hanpumep, B.I'. Tanace-
BUY TOBOPUJI, YTO HEKOTOPBIE OOCTOSTENHCTBA, BXOMASIINE B MPEAMET JOKa3bI-
BaHHUSA, MOTYT OBITb BBISBJICHBI HE IyTEM JOKa3bIBaHUS B MPOLIECCYaTbHOM
CMBICIIE, @ UCXOJIS1 U3 OOIIEU3BECTHOCTH U OYEBMJIHOCTH, a TAKKE aKTa, UMEIO-
HIETr0 NPEerIuLUaIbHOe 3HaUeHue. JT0, M0 €ro MHEHHIO, OTHOCHIIOCh U K 00-
CTOSTENILCTBAM, CIIOCOOCTBOBABIINM COBEPIIEHUIO IIPECTYILIEHNUS .

OueBHIHO, UTO BBISIBJICHHE NMPUYUH U YCIOBUH, CIIOCOOCTBOBABIIUX CO-
BEPLICHUIO MPECTYIUIEHUS, TECHO CBSI3aHO C YCTAHOBJIEHUEM OOCTOSITENBCTB,
OTHOCSIIUXCS K COCTaBy MPECTYIUIEHHS, BXOIANIMX B IPEAMET JOKA3bIBAHMS .
YcTaHoB€eHHE IPUYUH U YCIOBUM, CLIOCOOCTBOBABILMX COBEPIICHUIO MPECTYII-
JIeHUs, MPOUCXOJUT, KaK IPaBUIIO, OJHOBPEMEHHO C JOKa3bIBaHUEM OOCTOS-
TEJbCTB, yKa3aHHbIX B 4. 1 cT. 73 YVIIK P®. Hanpumep, npu uccnenoBanun me-
CTa COBEPIICHMS MPECTYIIEHUS MOTYT OBbITh BBISABJICHBI OOCTOSITENBCTBA, CIO-
cOOCTBOBABIIIME €r0 COBEPUICHUIO, HAIPUMEP OTCYTCTBHE YJIWYHOTO OCBEIlIe-
HUSI, OXPAaHHBIX YCTPOMCTB, orpaxiaeHuid u ap. Cobupanue uHbopmauu 06
ATUX 0OCTOATENHCTBAX OCYIIECTBISETCS MyTEM MPOU3BOJICTBA CJIEICTBEHHBIX U
IPOLIECCYyANIbHBIX AEHCTBHII: OCMOTpPa MECTa MPOUCLIECTBUS; JONPOCa CBUETE-
JIei, MOTepIeBIINX, [10103PEBAEMBIX, OOBUHSAEMBIX; 00OBICKA; BBIEMKH; U3yUEHUS
CIPABOK, XapaKTEPUCTHK U Ap. VICHoap30BaHNE «TOTOBBIX» BBIBOJOB JIOIyCKa-
€TCsl B OTHOCUTENIbHO HEOONIBIIUX MpeesiaX U JIMIIb HOCTOJIbKY, TOCKOJIBKY 3TH
BBIBOJIBI HE IIPOTUBOPEYAT JOKA3aTENHLCTBAM, COOPAHHBIM I10 JENY".

Wtak, AesITenbHOCTD MO BBISBICHUIO 0OCTOSTENBCTB, CIIOCOOCTBOBABIINX
COBEPILIEHUIO MPECTYIUICHHS], OTIIMYHA OT UHBIX BUJOB CIICICTBEHHON JESATENb-
HOCTH. WX pasznuuus 3akiioyaroTcsi B HEOJMHAKOBOM O0BEME, COOTHOIICHHH
ITIO3HABATEIbHON U YJOCTOBEPUTEIBHON AECATEIBbHOCTH, 3aKOHOJATEIBHOU pe-
IJIAMEHTALHUH IPOLETYPbI OCYIIECTBICHHUS.

! Teopus m0oKa3aTeNLCTB B COBETCKOM YTOJIOBHOM Iiporiecce. M., 1973. C. 147-148.

2 3yiikos I'.I'. BhisBieHHe B Mpoliecce paccie0BaHUs TIPHYMH U yCJIOBHiA, COCcO6-
CTBOBAaBLIMX COBEPILIEHUIO MPECTYIUICHUS, U IPUHSITHE MEp K UX ycTpaHeHuto. M., 1964. C. 11.

3 Teopus 0Ka3aTeNbCTB B COBETCKOM yronoBHoM mpouecce. C. 153.
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OTo# Xe JIOTMKOHM, MO HallleMy MHEHHUIO, MOXKHO OOBSCHUTH IMO3UIIMIO,
COrJIaCHO KOTOPOM BBISIBJICHHE OOCTOATENHCTB, CIIOCOOCTBOBABILIMX COBEpIIIE-
HUIO MPECTYIUICHUS, SBIISETCS OOS3aHHOCTHIO, @ BHECEHUE IPE/ICTaBICHUS —
npaBoM cienoBatens (4.2 cr. 158 VIIK P®). BrisBienue npuuuH U yCIOBUM
NPECTYIUIEHUSI B XOJ€ PacCie0BaHus JOKHO MPOUCXOIUTH B 00s13aTEIBHOM
MOPSIZIKE, OJTHAKO BHECEHUE aKTa pearupoBaHMs (MPEICTaBIEHUS) 3aBUCUT OT
KOHKPETHOM CUTyaluH 110 ACIy.

[To crmoxwBIIEHCS TpaKTHKE, OT CiemoBareneii TpeOyeTcsi BHECEHHUE
IIPEAICTABICHU 0 BCEM YTOJOBHBIM [I€JaM, OKOHUEHHBIM PpAaCCIEIOBAHUEM.
Oprasbl NpeaBapUTENbHOIO CIEACTBUS, UMEIOIINE HU3KUE TOKA3aTeau B IMPO-
(unakTuueckoil cdepe, OTMEUAKOTCS ¢ HeraTHBHOM croponsl!. Ha teppuropun
Poccuiickont @enepanyu B 2017 1. 1011 TIPEACTABICHUN B YUCJIE OKOHYEHHBIX
YTOJIOBHBIX JIEN cocTaBmia 98,9%2. OHAKO 5TO BBI3BIBAET COMHEHHUE B TOM, YTO
B JICUCTBUTENILHOCTU MO BCEM YTOJIOBHBIM JleJlaM MOTYT OBITh BHECEHBI IMpe-
ctaBieHus. Jaxe nauiiam, He UMEIOIIUM IPAKTUYECKOTO OMbITa B 00JIACTU yTO-
JIOBHOT'O CYZIOIIPOU3BOJICTBA, HE 3aTPYAHUT MPEACTaBUTh ceOe MPECTyIIeHUE, B
XOJIE paccieloBaHUsl KOTOPOTrO HEBO3MOXKHO OyJeT BHECTH MpPEJCTaBICHHE O
OPUHATUHA MEp MO YCTPAHEHHIO OOCTOSITENIBCTB, CIIOCOOCTBOBABIIMX COBEpILIE-
HUIO MPECTYIUICHHUS.

Anamuz Oonee 5000 mpexncraBieHHil, BbIHECEHHbIX B TedeHue 2006-
2017 rr. cnepoBarensimu 1I'Y MBJI Poccun nmo Kpacnosipckomy kpato, YMB/I
no OMcko#t obsactu, nmokasai, 4To okojio 80% u3 HUX ObUIM aJpecoBaHbI pas-
JUYHOro pojia pykoBoacTBY OBJI (uamie Bcero HaxoAsIIEerocsi B TOM K€ aaMu-
HUCTPATUBHO-TEPPUTOPUATBHOM CYOBEKTE, TI€ M OpraHbl MpPeIBAPUTEIBHOTO
cienctBus). [lpruueM 3HaYUTENBHOE YMCIO MPEACTABICHUN BBIHOCHIIMCH B TE€X
ClIy4asx, KOrja, [0 YKa3aHUsIM PECIOHIEHTOB, «HEUETO BBISBISATh U YKA3bIBATh
B IIPE/ICTABIICHUNY, «BHOCUIIUCH, JIUIIb Obl BHECTH, «JJI TAJTOYKM.

CuuTaeM HEJOMyCTUMBIM, KOTJIa OTCYTCTBYET peallbHbIN aHaiIu3 o0CTOs-
TEJIbCTB MPECTYIUIEHUS, PEAJIOKEHUS M0 YCTPAHCHHUIO NPUYMH U YCIIOBHIl HE
HOCSIT I1I€JICHAIIPABIIEHHOIO XapakTepa, a B MPEJCTABIECHUN HCIIOJIB3YIOTCS 00-
mue (¢paspl, JUIIEHHbIE KOHKPETHOI'O COJIEp)KaHUs, HalpUMeEp: «OTCYTCTBHE
JOJDKHOTO y4deTa», «HEHaJIeXkallee HCIOJHEHHUE OO0S3aHHOCTEW», «HEHaJJIe-
KAIIM KOHTPOJIb 32 MCHOJHEHUEM OOS3aHHOCTEN MOJUYMHEHHBIMH COTPYIHU-
KaMu» U T. 1. B cBs13u ¢ 3TuM cnenyer cornmacutbesa ¢ MHeHueM FO.A. MBanoBa
OTHOCHUTEJIBHO TOT'0, YTO «IIOCTAHOBKA BOMPOCa 00 YCTpAaHEHUU MPUYMH U YCIIO-
BUM, CITOCOOCTBOBABIIMX COBEPIICHUIO MTPECTYIUIEHUM, B 00IIei, HEKOHKPETHOM

! Hamp.: O pesynbTaTax paGoThl OpraHoB HpeABapHTENLHOr0 ciaeacTsus B 2004 roxy :
aHanmuTHYecKas crpaBka oT 28 ¢espains 2005 r. Ne 17/1-2202. C. 12.

2O pesynbTaTax paboOTHl OPraHOB MPEABAPUTENLHOTO CIEJACTBUA B cucTeme MBI
Poccuu B 2017 rony : noxnaanas 3anucka. C. 9.
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dbopme Bps U IPUHOCHUT OIIYTUMYIO O3y JEIY HPeIypeKICHUs PeCTyIl-
neHui» .

BrIxogom 3 yka3aHHOH CHUTYyaIlud MPEJCTaBISICTCS OpUCHTAIUSI Ha 00b-
SKTHBHBIH IOAXOJ, KOrJga OOCTOSATENbCTBA, CIIOCOOCTBOBABIIKME COBEPIICHUIO
MPECTYIUICHUS, ICUCTBUTEILHO YCTAHOBIICHBI M OT CJIeJIOBaTels B 0€3yCIIOBHOM
nopsiike TpeOyeTcsl MPUHSATHE MEP M0 WX YCTPAHCHUIO TyTeM BHECEHUS TPE/I-
CTaBJeHUS. JTO OyIeT COCOOCTBOBATh YCTPAHCHHUIO YKOPEHHBIETOCS (hopma-
JU3Ma MPU OCYIIECTBICHUU MPO(PIIAKTUYECKUX 3a7ad, pa3pelraeMbix B XOJe
IIPEABAPUTEILHOIO PaCCICIOBAHMS.

Teopernkn B 00JacTH YrOJIOBHOTO Ipollecca BEIyT HAy4YHBIA crop o0
YMECTHOCTH IIPEJICTABIICHUS KaK JOKYMEHTa, B KOTOPOM IEPEUYUCICHBI 00CTOS-
TEJIbCTBA MPECTYIUICHHS], TPUYUHBI U YCJIOBHS, CITIOCOOCTBOBABIIIME €TI0 COBEP-
mennto. Hanpumep, b.T. be3nenkun yTBep»aacT, 4YTO «KOHCTATAlUsS OPraHOM
paccieioBaHus €Ille JI0 CyJIeOHOTO pa30uparesibcTBa OOCTOSTEIBCTB CaMOTO
NPECTYIUICHUS U 00CTOSATEILCTB, CIIOCOOCTBYIONIUX €TI0 COBEPIICHUIO, OCOOCH-
HO €CJIM dTa KOHCTaTallus CBsI3aHA C BBIBOJIOM O BHHOBHOCTH OMPEICICHHOTO
JUIA, TPEACTABISACTCS TMPEKISBPEMEHHON M HE MOXXET IMOPOXKIAaTh KAKHX-TO
MIPABOOTHOIICHUH ¢ OO0S3aHHOCTHIO OpPraHM3allMM WM JOJDKHOCTHOIO JIMIIA
pexae, 4eM (GakThl yA0CTOBEPECHBI BCTYNHMBIIUM B 3aKOHHYIO CHIIY CYyACOHBIM
IIPUTOBOPOM» .

Ha mamm B3riisi, BBIBOJBI OPTAaHOB MPEABAPUTEIHHOTO PACCICIOBAHMS —
3TO «IIPEABAPUTEILHOC MHEHHE» 00 00CTOSTEILCTBAX COBEPIICHUS MPECTYILIC-
HUs, BHHOBHOCTH JIMIIA, IPYTUX JaHHBIX, OKOHYATCIIBHOE PEIICHHUE 10 KOTOPO-
My, 0€3yCIIOBHO, MpuHUMaeT cya. OJHAKO 3TO HE O3HAYaeT, YTO OPraHHM3alUH
WM JTOJDKHOCTHBIC JIMIIA MOTYT HE BBITIOJNHATH 00S3aTeIbHBIC JIJIS1 UCTIOJTHCHHUS
IPEAMUCAHMs OPTaHOB PAaCcCIeIOBaHUs, ITOKA PUTOBOP HE BCTYIIUT B 3aKOHHYIO
cuny. VMHade yka3aHHBIC OpPraHbl HE CIIOCOOHBI OyJyT OCYIIECTBIIATH BO3JIO-
’KEHHBIC HA HUX 3aJIa4H.

HNHorpa ckIaapIBalOTCS YCIOBHS, CIOCOOCTBYIONIHME COBEPIICHUIO IIpe-
CTYIUICHHS, JOCTOBEPHO YCTAHOBJICHHBIC Ha TIEPBOHAYAIBLHOM JTaIle paccieio-
BaHMS M HE TPEOYIOIIME TUTEIpHOro n3ydenus. Hanmpumep, cnabas ykperuieH-
HOCTb, HEHaJIjIeXkKalas oxpaHa OO0OBEKTa, OTCYTCTBHE 3arpaxKACHUM, HEI0CTa-
TOYHAs OCBCIICHHOCTh YJIHMIIBI B HOUHOE BpeMs M JIp. B Takmx ciaydasx 3aTsAru-
BaHHE MOMCHTA BHECCHHMS IIPEACTABICHMS, HA HAIl B3IJIS, OTPUIIATCIIEHO BIIHS-
€T Ha pe3yJIbTaThl MPEIYyIPEAUTEILHON ACATEILHOCTH, TaK KaK MOXKET CII0CO0-
CTBOBATh COBEPIICHUIO AaHAJIOTUYHBIX MPECTYILICHHM.

C napyroit cTOpOHBI, MOKHO JiId BOOOIe TpeOOBaTh yCTpaHEHHUS CIOCO0-
CTBOBABIIIMX COBEPIICHUIO MPECTYIUICHUS 00CTOSTENHCTB, BBIIBICHHBIX B XOJC

! Mpanos I0.A. BocnuraTenbHoe BO3JeiCTBIE COBETCKOTO MPEABAPUTENLHOTO ClIE-
ctBusa. M., 1967. C. 72.

? Besnenkun b.T. KomMenTapuii kK YTro10BHO-NpolecCyanbHOMY Kojiekey Poccuiickoit
®eneparnuu (mocrareiusiii). M., 2002. C. 203.
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nocyaebHoro npousBoactBa? [IpuuuHbBl U yCIIOBUS MPOTUBONPABHOTO JIESHUS
BO MHOTHX CJIy4asiX COBIIQJAlOT C OOCTOSITEIbCTBAMH, BXOJSIIUMU B MPEIAMET
nokaspiBanus. [locneanue sxe OyayT AOCTOBEPHO YCTAHOBJIEHBI TOJBKO IMOCIE
BbIHECEHUsI mpuroBopa. [lo HamieMy MHEHHIO, HE SIBISETCS KaKUM-TTHOO Hapy-
IICHHEM yKa3aHHe 00O03HAYEHHBIX OOCTOATEILCTB B MPEJCTABICHUH, B CBSI3U C
TEeM, 9TO TPEOOBAHUS K JIOKA3HIBAHWIO W BBISBICHUIO PA3JIMYHBI, IEITEILHOCTh
OpraHOB pacclieJOBaHUs HOCUT MPEABAPUTENbHBIA XapakTep, NP 3TOM HE HUC-
KJIF0YAeTCs BO3MOKHOCTh 00KaJIOBaHUS MPEACTABICHHS. AHAIIOTMYHbIE JOBOIbI
MO>KHO HCII0JIb30BaTh U IPU MNPUBEACHUH KOHTPAPIYMEHTOB MTO3ULIMH, COTJIACHO
KOTOpOM TMpEeJCTaBICHUE CTABUT II0JI COMHEHHME HaJUiekallee COONIoAeHe
MPUHLNNA TTPE3YMIIIIMM HEBUHOBHOCTH, YTO MPOSIBISETCS B YKa3aHUM Ha BH-
HOBHOCTb KOHKPETHOTO JIMLIA B COBEPILEHUHU MIPECTYIIEHHS .

BrisiBieHHe MPUYMH U YCJIOBHM, CIIOCOOCTBOBABIIMX COBEPILICHUIO Tpe-
CTYIUIEHUSI, HECOMHEHHO, JOCTATOYHO CJIOKHAs AESATEIbHOCTb, PACIIMPSIONIAs
00S3aHHOCTH CJIEAOBATENS IIPU NPOU3BOJCTBE MPEABAPUTENLHOIO CIIEICTBHS .,
OnHAaKO CII0)KHOCTh BBITIOJIHEHUSI HE CIIY>)KUT OCHOBAaHUEM JUIS OCBOOOXKICHMUS
OT Hee. BaxkHenien NpuyrnHOM, 10 KOTOPOM MMEHHO CJIE0BATEb HAICJISAETCS
MOJIHOMOYHSIMH 10 pearipoBaHUIO0 Ha 0OCTOSATENBCTBA, CIOCOOCTBOBABILIUE CO-
BEPLICHUIO MPECTYIUICHHUS, SIBISIETCS TO, YTO OH KaK PyKOBOJMUTENb pacciie10Ba-
HUSl aKKyMYJIUpPYET BCE COOMpaeMble CBEACHHMS IO JEdy, JIydllle BCEX BIALECET
CJIEICTBEHHON CUTYaLHEH.

He cnenyer aGconoTu3npoBaTh NPOPUIAKTUIECKUE MEPBI, OCYILIECTBIISA-
€Mble B XOJI€ MpEABAPUTENBHOr0 pacciienoBanusa. Hepomyctumo BosnaraTh Ha
3TOT BHUJ CleUU(PUUECKON AESITENbHOCTH (KOUM SIBISIETCA MpPEIBAPUTEIBHOE
pacclieloBaHKe) 3a/1a4u, BBIXOISIINE 32 PAMKHU €€ BO3MOKHOCTEH.

Kak yka3biBasioch paHee, OCYHIECTBISETCS U 001enpoduIakTuyecKas jie-
ATENIbHOCTh. HECMOTps Ha TO, YTO OHA HE MOJYYHJIa YTOJIOBHO-IIPOLECCYATbHON
perIaMeHTallH, BBIIIOJIHEHUE MEPOIPUATHI, €€ COCTABJISAIOIINX, MPEANIChIBA-
€TCs Pa3sIMYHBIMM TEOPETUUECKUMH U BEJOMCTBEHHBIMU PEKOMEHIALUAMU’,
Haubomnee pacmpocTpaHeHHBIMEU CPEICTBAMU €€ Pealn3allid SBISIIOTCS BBICTYII-
JICHUS!, JOKJIAbl, JIEKIIMK B KOJIJIEKTUBAaX, YUY€OHBIX 3aBEACHUSX, MyOIHUKAIIUU
Hay4HbIX CTaTed U B cpencTtBax MaccoBod uHpopmaunu (CMU). HecomuenHo,
cpencTBa o01Iel MPOPUITAKTUKH 00IaIal0T PSIOM JTOCTOMHCTB.

! Matusenko A.E., SIky6osuu U.M. IIpe3ymMnuus HEBUHOBHOCTH M HPENCTABICHHE
crenoBatens // JIeMOKpaTH3M TpEeaBAapUTEILHOTO pacciefoBaHus : c¢0. Hayd. Tp. MHHCK,
1990. C. 122-124; Map¢uuun [1.I'. OOuue ycnoBus Npou3BOJCTBA MPEIBAPUTEIBHOTO pac-
cleoBaHusl : yueOHo-TIpakTuueckoe mocoodue. Omck, 1996. C. 50.

2 Poxmuu B. CremoBareinb: MONOKeHHE W mojHOMOouHs / 3akoHHOCTB. 2005. Ne 10.
C.21.

3 06 ombITe opranu3anuu paboThl 10 B3AUMOJEHCTBHIO CO CPEICTBAMI MACCOBOMN HH-
dopmanmu // Madopmarnmonnsiii Oromterens CrenctBeHHoro komurera npu MBJI Poccum.

2008. Ne 2(132). C. 26-31.
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[IpsiMOli KOHTAKT C ayauTOpHei HeceT B cebe MHPOpMAIIMOHHBIN, BOCIIH-
TaTeJbHbI, KOMMYHUKATUBHBIN IMOTEHIHAJ. BBICTYIUICHUS, TOKIabl, JIEKIUU B
KOJUIEKTUBAX, yUeOHBIX 3aBEJICHUSX MOTYT COJICHCTBOBATH MPUBJICUCHUIO TPaXK-
JIaH K COOOIIIEHHUIO JIOTIOJTHUTENIbHON HH(OpMAIUU 0 IPECTYIJICHUH, MHBIX (ak-
Tax, HEOOXOAMMBIX IJisi MPABOOXPAHUTEIHHBIX OpraHoB. Peamusamnus npodu-
JAKTUYECKOU AesATenbHOCTH depe3 CMMU oxBareIBaeT MMPOKUN KPyr ayIHUTO-
pur. ITO MO3BOJISIET B KOPOTKUE CPOKHU OCYIIECTBISATH TPOPUIAKTUUECKOE BO3-
JNEUCTBHAE HA PYKOBOJUTENEH, JOJXKHOCTHBIX JIUL, TPAXXAaH.

Opnnako cienoBaTeNy, KaK MpaBWiio, HE 00JIalal0T 3HAHUSAMHU U HaBbIKA-
MH, IO3BOJSAIOIMMU I'PAMOTHO IOATOTOBUTH MaTepUaibl I CMU!. Ykazan-
Has MpoOJieMa KacaeTcsl TaKKe MHBIX MyOJIMKaIil U BhICTyTUIeHU. He kaxkplii
MPaKTUYECKU PabOTHUK, MO HAILIEMY MHEHHIO, CIOCOOEH MPENOAHECTH (PAKTHI
UL ayIMTOpUM B TOW ¢dopme, KOTOpasi MPUBJICYET BHUMAHUE, 3aMHTEPECYET,
okaxkeT Tpebyemoe Bo3zaeicTBue. IIpencrapnsercs 000CHOBaHHBIM 3a7€HCTBO-
BaTh CIENHAINCTA, HAIPUMEP C (PUIOJOTUYECKUM, KYPHAIUCTCKUM 00pa3oBa-
HUEM, JUJIsl HamucaHus nyOnukanuii, BeicTymuieHuii B CMU. be3ycinoBHo, npu
ATOM JIOJKHBI OBITH COOJIIOJICHBI TalfHA MIPEABAPUTEIHLHOTO pacCleIOBaHus, OT-
CYTCTBHE BBIBOJOB O BUHOBHOCTHU WJIM HEBMHOBHOCTH JIUI] B COBEPIIECHUU IIpE-
CTYIUICHUS, pa3riallieHusi METOJOB U CHOCOOOB JAESTEILHOCTU COTPYAHUKOB
MPaBOOXPAHUTEIBHBIX OPTaHOB U JIPYTUE YCIOBHS.

Heo6xo1uMO MOMHUTB, YTO CaMO pacciieIOBaHUE YTOJIOBHBIX JEJ 3HAUH-
TEJIbHO OTJIWYAeTCs OT MO3HAHWUS KPUMHHOTEHHBIX (haKTOpPOB, MOCJIEIHEE BXO-
AT B KOMIIETEHLIMIO KpUMUHONOTOB. Tak, B.T. ToMuH cuuran, 4ro CleACTBEH-
Hasg paboTa Mo XapakTepy MBIIUICHUS OTJAWYHA OT MO3HAHUS KPUMUHOTEHHBIX
dakTopoB, KOTOpPOe TpeOyeT 3HAYMTENLHOro abcrparupoBanus’. IlosTomy
000011IeHN1Ee CIIEICTBEHHON MPAKTUKHU IO Pe3yJibTaTaM Mpe/BApUTEIHLHOTO pac-
CJIENOBAaHMs, 10 HAIIEMy MHEHUIO, HE CJIEAyeT BO3jaraTb Ha CJEJOBaTelIeH.
OtuM crienuPUUecKuM BUIOM JIEITEIbHOCTH JOJDKHBI 3aHUMAThCSl CHEIUaIH-
3UPOBAaHHbBIE OAPA3ICIICHUS.

OdepenHbIM TOBOJOM TMPOTHUB BO3JIOKEHHS Ha CleloBaTeleii 00s3aHHO-
CTH TIO TMPOBEJEHUIO0 OOMICTPEBEHTHUBHON MPO(UIAKTUKU BBICTYMAET BPEMEH-
HOM (hakTop. ClieyeT yuuThiBaTh, YTO B COBPEMEHHBIX YCJIOBUSX CJIEIOBATENIN
paboTaroT IMPU MOCTOSHHO IOBLINIEHHON 3arpy:eHnoctu’. Iloaroroska, mpose-
JICHUE BBICTYIUICHHUM, TyOJUKAIMI TPATUT UX BPEeMsl, KOTOPOE HEOOXOIUMO TIO-
CBSII[ATh PACCJIEAOBAHUIO YTOJIOBHBIX A€N. AHAJIOTUYHBIX CYXKICHUU OpPUAECP-
KUBAIOTCA U TIpakTUUeCcKue paboTHUKHU. B x0/1e nuHTepBhioupoBanus o6oiee 75%
cieoBaTeseil BbIpa3wiii MHEHUE O HEIesIecOOOpPa3HOCTU HENOCPEICTBEHHOTO
B3auMoJiericTBusi co CMU, moAroToBKu MyOJIMKAlUM, MPOBEICHUS BBICTYILIE-

! Bnacosa H.A., Jlanunosa C.1. Yka3. cou. C. 11.

2 Tomus B.T. Yka3. cou. C. 51.

3 Ioxonosa O.M., Haraes E.A. O narpyske Ha cienoarens // IIpo6nemsl mpeasapu-
TEJIBHOTO CJEICTBUSA U JI03HaHUA : c0. Hayd. Tp. M., 2003. C. 19-22.
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Huil. OOBSICHAETCS 3TO OCTPBIM JiepuriiToM Bpemenu. Mimu sxke ObUIO BHICKA3aHO
NPEJI0KEHHE O BO3MOXKHOCTH BBITIOJTHEHUS JaHHOTO BUJIA JEATEILHOCTH CIie-
UAIBHO TPEJHA3HAYEHHBIM COTPYJIHUKOM, HAIpUMEpP HHCIEKTOpOM ITaba
OB/] no cBs3sim ¢ obmectBeHHOCThI0, CMU M MHCTIEKTOPOM aHATUTHYECKO-
ro otaena OB/I.

Heo0xoaumMocTh S5KOHOMUU BPEMEHHBIX 3aTpaT B XOJI€ PacCIICIOBAHHS
MPOCIIEKMBAETCS M B BEIOMCTBEHHBIX HOPMATHBHO-TIPABOBBIX akTax. Tak, B
n. 4.4 npukaza MBJl Poccuu ot 9 staBaps 2018 r. Ne 1 conepxkurcs TpeboBanune
paloHaIbHO HCIONb30BAaTh CIYKEOHOE BpeMs ClieoBaTelNieii, MCKIIOYUB HX
MPUBJICYCHUE K MPOBEPKAM HECEHHs CIY>KObl HapsaMu MaTpyJbHO-TIOCTOBON
CIIy>)kObl M COOJIIOJIEHUSI MACHOPTHOTO pEeXHMMa, MaTPyJIUPOBAHUIO, peraam,
OXpaHe OOIIECTBEHHOTO MOPSIKA MPH MPOBEACHUH MACCOBBIX (KYJIbTYpPHBIX,
CIIOPTUBHBIX) MEPOIPHUATUNA U BBIIIOJIHEHHUIO JIPYTUX HECBOWCTBEHHBIX (DYHK-
[[Ui, HE CBSI3AHHBIX C MCIOJHEHUEM YTOJOBHO-MPOIECCYATbHOTO 3aKOHOJa-
TenbcTBa Poccuiickoit denepannu, cocpeoTOYMB BCE CUIIbI M CpPEICTBa Opra-
HOB TPEBAPUTEIBHOIO CIEACTBUS HAa PACCIIEJOBAHUHU NIPECTYIIEHUH .

BMmecre ¢ Tem ecnu 0003HaUeHHOE MOJIOKEHHE IPUKa3a pacCMOTPETh He-
CKOJIBKO T10J] MHBIM YTJIOM, TO OOHapy>XHUTCs U 6oJjiee Becomasi MPUUMHA, 110 KO-
TOPOI 37EeMEHTHI 001Iel MPO(QUIAKTUKN HE CIEAyeT BKIOYATh B 33/Ja4y MPe-
BapUTEIBHOTO paccienoBaHus. Peub MIeT o TOM, YTO JaHHBIE MEPOMPHUSTHS
HECBOMCTBEHHBI HETIOCPEICTBEHHOMY PACCIEI0BaHUIO YTOJIOBHOTO Jieja.

['oBOpst 0 TpenBapUTENBEHOM pACCIEeOBAaHUH, Mbl MOHMMAaeM O] HHUM
YTOJIOBHO-TIPOLIECCYANIbHYIO ACSITENFHOCTD, OTPAHNYEHHYIO PaMKaMH YTOJIOBHO-
ro aena. OcymiecTBieHre 00menpoGuIakTHIeCKuX Mep UCKYCCTBEHHO pacIli-
pseT cdepy ero akTUBHOCTH, BBIXOJAIIYIO 3a MpPEIEibl HEMOCPEACTBEHHOTO
paccieloBaHus yroJOBHOTO JIefa.

[IpuBeneHHble COOOpakeHMs TMO3BOJSIOT YTBEPKIaTh, YTO BBISBICHUE
00CTOSITENBCTB, CHOCOOCTBOBABILMX COBEPILICHUIO MPECTYIUICHUS, C IPABOM
BHECEHUSI MIPEJICTaBICHMSI AJIsl UX YCTPAHEHUs CJelyeT Bo3jaraTh Ha MpeaBapu-
TEJIbHOE pacciieIoBaHUE B KAUeCTBE 3a1a4H.

3aBepiias U3JI0)KEHUE, IPUBEJEM PEe3yJIbTaThl AaHKETUPOBAHUS IIPAKTHYE-
CKUX COTPYIHUKOB. AHaNU3 aHKET MOKa3ajd OOy COIMMIAPHOCTH MPaBOMPU-
MeHuTeNel ¢ 0003HaYeHHBIMU HaMU 3a7jauaMu MPEABapUTEIHLHOTO pacciae10Ba-
Hus. TeM He MeHee HEeCKOJIbKO BApUAHTOB OBLIM MPEJIOKEHBI HIMH B KaueCTBE
3aJa4 TpeIBapUTEIBLHOTO paccleoBaHUs CcaMoOCTosTenbHO. Hampumep, 3a
YCTaHOBJICHHE MUCTHUHBI IO YTOJIOBHOMY JeNy BbICKa3ainch 15% u3 HUX; orpax-
JICHHEe HEBUHOBHOTO OT MPHUBJICUYEHUS K YTOJIOBHOW OTBETCTBEHHOCTH — 4%); pe-
aOUITUTAIHIO JIUI], HEOOOCHOBAHHO MPUBJICYCHHBIX K YTOJIOBHON OTBETCTBEHHO-
CTH, U 0OecreueHre BO3MEIICHHS MPUUYMHEHHOTO UM yiepoa — 2%; obecrnieye-
HUE UCTHOoJHEeHUs puroBopa — 1%. bornbinas 4acTe U3 HUX yXKe aHAIU3UPOBa-

' 06 opranax npensaputensHoro cieacTus B cucteme MBJI Poccun : npukas MBJ]
Poccun ot 9 suBaps 2018 r. Ne 1 // CIIC KoncynbrantlItoc.
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JUCh HAMU Ha MPEeIMET BO3MOYKHOI'O OTHECEHMS K 3ajladyaM IPEIBApUTEIHHOTO
paccinenoBaHus. Ml HE YCMOTpPENH B 3TUX BapHaHTax MPU3HAKOB TaKOBbIX. Of-
HAKO «00ecreyeHus! UCTIOJIHEHUSI IPUTOBOPAY €Ile HE KacalluCh.

C oHO# CTOPOHBI, JIOTUYHO, YTO Ha JOCYCOHBIN 3Tal BO3JAraroTCs Tpe-
O0BaHUs 110 00ECTIEUEHUIO MEPONPUSITUIN MTOCIETYIOIIEr0 CYAeOHOT0 MPOU3BO/I-
cTBa. B TO k€ Bpemsi cieayeT OrOBOPUTHCS, YTO UM HAJJIEKUT OBITh I0CTATOYHO
OMpeICICHHBIMU, a HE MPEJICTABIISITH HEKOHKPETHYIO PopMmy.

Tak, HEe BIOJIHE ICHO, O KaKo#l cepe UCIOTHEHUS IPUroBOpa UJIET PeUb:
0 BO3MEILIEHUH BpeJa, TPUUMHEHHOIO MPECTYIUIEHUEM; O BOCIPENATCTBOBAHUU
BO3MOXKHOCTH OOBHUHSIEMOTO CKPBITHCS; O CIIOCOOCTBOBAHWU MPHUHSITHIO CIpa-
BEJIJTUBOIO CyA€OHOro perieHus u Jip. Bo3Hukaer Bonpoc U 0 TOM, KaKhe UMEH-
HO Mephbl TpeOyeTcsi MPUHATH JJis TOTO, YTOOBI JOCTUTHYTH OCYIIECTBICHUS
JAHHOTO yCTaHOBJICHHsS. B TakoBoW (OpMyIHpOBKE HE MPOCICKHUBAIOTCS yKa-
3aHHbIE IPU3HAKU.

HamnpoTus, B NpeyioKeHHBIX HAMU 3a/1adyax IpPeABapUTEIBLHOIO paccle-
JIOBAaHUSI TAKOBBIE 3JIEMEHTHI MPUCYTCTBYIOT. A HaJJIEKalllee MX BBINOJHEHUE
3aKOHOMEPHO MPHUBEAET K 00€CIeUeHNI0 HCTIOTHEHHUS TPUTOBOpa BO BcexX cde-
pax. B cBsi3u ¢ 3TUM ycTaHOBIEHHE «00OECTICUeHNE UCTIOIHEHUSI IPUTOBOPA» HE
paccMaTpHUBAETCS HAMU KaK 3aJa4ya MPeIBapUTENbHOTO paCCIeI0BAHMS.

PaccMmoTpenHas rpyrima 3agad, OloCpeoBaHHO 00ECIIEUHBAIOLIUX IPE-
BAPUTEJIbHYIO MPABOBYIO OLEHKY JEAHMS, 00Ja4aroiero npu3HakaMu MpecTy-
JeHUs, IEMOHCTPUPYET, YTO NPEABAPUTEITBLHOE PACCIeIOBAHUE MPECIEayeT He
TOJIbKO JTIOCTHUKEHHUE MHTEPECOB JOKa3bIBAHUS. 3HAUMUTENIbHASI JIOJS YCUJIUN B
X0/JI€ MPEBAPUTEIBHOTO PACCiIeIOBaHUs PAaCXOAY€eTCsa Ha, Ka3ajJoch Obl, IPOTHU-
BOECTECTBEHHYIO €My JEATENbHOCTh MO 3alllUTe, Hanmpumep, o0BUHsIeMbIX. Of-
HAKO, KaK ObLIO IPOJEMOHCTPUPOBAHO PaHEE, 3TO HE TaK. B CBsA3M ¢ 3TUM 3/1€Ch
YMECTHO KOCHYTBCSl YPE3MEPHO IIMPOKON TPAKTOBKU IMPUHIMIA COCTA3ATENb-
HOCTHU B OT€YECTBEHHOM YT'OJIOBHOM CYJIOITPOU3BOJICTBE.

B nHacTosimee BpeMsi 3aKOHOJATENBHO 3aKPEIJICHO pa3zesieHne QyHKIUN
OOBHHEHMS, 3aIIUTHI M Pa3pEIICHHs Jiea; YCTaHOBJICHA PAaBHOIPABHOCTH MEPe]
CyJIOM CTOPOH OOBWMHEHHWS W 3alllUTHI; CyJl BHICTYNAET HE3aBUCUMBIM OpPTaHOM,
CO3Ja0LIMM HEOOXOAUMBIE YCIOBHS JUIsl UCIIOJIHEHHUSI CTOPOHAMM UX MPOLECCY-
alIbHBIX OOSI3aHHOCTEM W OCYIIECTBIICHMS MPEJOCTaBICHHBIX UM TpaB (cT. 15
VIIK P®). Ecinu 6b1 ipuBE/ICHHBIE TIOJIOAKEHUSI OTHOCWINCH JIUIIb K CYyJeOHOMY
MIPOU3BOJICTBY, HAPEKAHUM M KPUTHKU B aJpec 3aKOHOAATENsl ObUIO Obl 3HAYM-
TeIbHO MeHblue. OJIHAKO, MO0 MHEHUIO Pa3pabOTYMKOB 3aKOHA, YTOJOBHOE CY-
JOTMPOU3BOJICTBO LEIMKOM OCYLIECTBIISIETCS HA OCHOBE COCTA3ATENbHOCTU (4. 3
ct. 123 Koncruryuuu PO, 4. 1 ct. 15, . 56 ct. 5 VIIK PO).

Crporoe clieoBaHUE UAEE COCTA3ATEIBHOCTU JAET OCHOBAHMS IMPEAIO-
JIOKHTh, YTO B XOJ€ NPEABAPUTEIBLHOIO PACCIIECIOBAHUS CIIEOBATENb, SIBISAACH
IPEICTaBUTEIEM CTOPOHBI OOBHHEHHS, COOMpAET JIUIIb JOKA3aTelbCTBA, MOJ-
TBEPIKIAIOIINE COOBITHE MPECTYIJICHUSI, BAHOBHOCTD JIMIIA B €r0 COBEPIIICHUH,
XapakTep U pa3Mep Bpela, IPUUMHEHHOTO MPECTYIUIEHUEM, OTATYarolMe HaKa-

133



3aHUE, OCYIIIECTRIISAS TEM CaMbIM OOBUHUTEIBHYIO JICSITEIHbHOCTh. EMYy TIpoTHBO-
CTOUT CTOpPOHA 3AIIUTHI B JIMIIE TMOJ03pEBaeMOro (0OBHHSEMOIO), 3aIllUTHHKA,
3aKOHHOTO MPEACTABUTENS U JIP., KOTOPBIE BEAYT CBOE «IlapajjIeIbHOE» paccie-
JOBaHUE, cOOMpas 0Ka3aTeabCTBa, TOATBEPKIAI0NNEe HEBUHOBHOCTh B COBEP-
IIEHUH TPECTYIUICHUS, UCKIIFOYAIOIIUEe MPECTYITHOCTh M HaKa3yeMOCTh JCSHMUS,
CMATYarollne HaKa3aHue, BIEKYIUe OCBOOOXKICHUE OT YrOJIOBHON OTBETCTBEH-
HOCTU U HakazaHus, u JIp. OJJHaKO €CIM BCIIOMHUTH peajbHbIC 3a/1aud Ipe/iBa-
PUTEIBLHOTO paccieIOBaHus, TO Mbl MPUJEM K BBIBOAY OO0 OTJIUYMU JICUCTBU-
TEIBLHOCTH OT 0003HAYEHHON TEOPETUICCKON MOJICTIH.

Jaxe «ecnu mporiecc 0OBSBICH COCTA3ATEIbLHBIM, OJIHAKO BCEH COBOKYII-
HOCTH MpaBuUJ, IPUCYIIEH 3TON Popme MPOU3BOJICTBA, HET, TO TaKOE MOJIOXKE-
HHE JIe] €CTh HE YTO MHOE, KaK aeknapanus, Gpukiusa, ooman» . ITostomy cie-
JIyeT TOBOPUTH O TOM, UTO HAJWYKME HEKOTOPBIX IJIEMEHTOB COCTSA3aTEIbHOCTH
HE M3MEHSIET B 1I€JIOM CYUIHOCTh MPEABAPUTEIHLHOIO pACCIEAOBAHUS. DTO MPU-
BOJUT U K BBIBOJIy 00 MCKYCCTBEHHOCTH JIAaHHOTO NMPHUHIIMIA, PABHO KaK U K TO-
My, 4TO cymectBoBaBmni 10 YIIK P® tun yromoBHoro mponecca — cMeuIaH-
HBI — COXPaHAETCS U MOHBIHE.

OnacHOCTh HacaXJIaeMbIX B JOCYJIeOHOE MPOU3BOJCTBO IJIEMEHTOB CO-
CTS3aTEIBHOCTU TAUTCS B TOM, YTO OHU MOTYT JIE30PUCHTUPOBATH MPABONPUME-
Hutened. « OOBUHEHHE HUKOTJA HE MOKET ObITh MHOTOCTOPOHHHMM, Ha TO OHO U
oOBUHEHHUE, T. €. AEATEIbHOCTb, HAMPABJICHHASA HA JIOKa3bIBAHUE BUHBI MOJCY-
JIAMOTO U HEOOXOJMMOCTH €r0 HAKA3aHU» >,

Ha nmpakTuke HEKOTOphIE YUYACTHHMKHU MPOIEecca — U Cle0BaTeNu, U Mpo-
Kypopbl, — OYKBaJIbHO TOJIKYSl TOJIOKEHHSI COCTS3aTEJIbHOCTH, OCBOOOXKIAIOT
ce0s 0T 0OBEKTUBHOTO UCCIIEN0BAHUSA OOCTOATENLCTB JIeNa’, ToIaras mpu 3TOM,
YTO OHHM HE JOJDKHBI, HE MMEIOT IpaBa coOMpaTh J0Ka3aTeIbCTBa, OMPaB/IbIBA-
IOIIMe OOBHHSEMBIX, CMATYAIONINE MX BUHY. DTO TiIyOouaiiiiee 3a0yKIeHHUE
HAHOCUT HETOINPAaBUMBIM Bpea OOECICUCHHIO TPaB M 3aKOHHBIX HHTEPECOB
YYACTHMKOB YTOJIOBHOTO CyIONPOM3BOACTBA*. 3amaun ImpeaBapuTeIbHOrO pac-
CJICIOBaHUS 3HAYMTEIIHPHO ITUPE, a OOBUHEHHE JIUIIA B COBEPIIICHUN ITPECTYTLIC-
HHUS SIBJISIETCS JIMIIb COCTABHOW YaCThIO pacciiefoBaHus npecrymienui. [Ipore-
ypa cOOMpaHMs JOKA3aTelbCTB MO YTOJIOBHOMY ey TpeOyeT He3amHTepeco-
BAaHHOCTH, OCCIIPUCTPACTHOCTH CyOBEKTa, KOTOPHIN ATUM 3aHUMAETCS, TaK Kak

! lapnetos A. Ilpo6nema coctszatensHocTu pemeHa B YITK P® meymauno / Poc.
rocturmsa. 2003. Ne 8. C. 17.

2 Capunkuii B.M. Vka3. cou. C. 294.

3 Mo maunsiv HUM npoGiieM yKpernieHus 3aKOHHOCTH U HpaBonopsaka I eHepanbHoOM
npokyparypsl P®, npu uzydeHuu Jien co ciaeACTBEeHHbIMU omnOkamu B 82,4% ciydaeB Oblia
YCTAQHOBJICHA HEIMOJHOTA, OJHOCTOPOHHOCTh U HEOOBEKTUBHOCTh pacciiefjoBaHus (cM.: Aca-
HoB B.H., AcanoB B.B. Pemienue npokypopa no aeiny, NocTyNnuBIIEMY C OOBUHUTENIBHBIM 3a-
KioueHreM: ek, M., 2002. C. 10).

* EQummuues I1.C., EQumuuen C.I1. [IpuHIMI COCTA3ATENLHOCTH U €I0 peaan3alus B
yroJIoBHOM cyaomnpousBoacTse // Poc. cienosarens. 2005. Ne 1. C. 8.
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yTOJIOBHO-IIpOLIecCyaibHasl ACSTENIbHOCTh JOJDKHA ObITh HAIllpaBjieHa Ha Hcclie-
JIOBaHUE BCEX OOCTOSITENILCTB YTOJIOBHOTO JIEJIa U MOATOMY HE MOXKET OBbITh HU
OOBUHHTEIHLHOM, HU OIPaBIATEILHOM .

Pa3pemenue ykazanHo# mpoOaeMbl HAM BUJIUTCS B OPHEHTAIIMH CJI€I0Ba-
TEJICU MPU OCYILECTBICHUU CBOEH NIESITEIbHOCTH Ha 3aJa4¥ IPEABAPUTEIBLHOIO
pacciieoBaHus. ITO MO3BOJUT UM HE TOJIBKO ONPEAEIATH CBOKO UCTUHHYIO POJIb
B YIOJIOBHOM CYIONPOM3BOJCTBE, HO M OKAa3bIBaTh HAJJIEXkKallee COACHCTBHE
3allMTe MpaB, CBOOOJ U UHTEPECOB TPaXKJaH MyTEM pacCieIOBAHUS MTPECTYILIE-
HUN. B CBSI3U ¢ 3THM 11e1€c000pa3HO 3aKPENUTh CTaThIO, OMPEACIISIONIYIO 3a/1a-
YU MPEIBAPUTENIBHOTO pacciaenoBanus, B riase 21 YIIK P®, o3arnaBus ee «3a-
Ja4d U 00ILKe yCIOBUS MPEIBAPUTEIHHOTO PACCIEI0BAHMS.

[IpennoxkeHus, paHee BBICKA3BIBAIOIIMECS HEKOTOPBIMHM ITPOLIECCYaIH-
CTaMU OTHOCHUTEJIBHO BBIACIICHUS CIIEI0BATEN U3 IJ1aBbl «YUYACTHUKU YTOJIOB-
HOTO CYIOIIPOU3BOACTBA CO CTOPOHBI OOBMHEHMS»Z, TAK)KE MOIYT IPUBHECTH
OOJIBIIYIO SICHOCTh B OIPEACIICHUE POJIU JIOJKHOCTHBIX JIMIl OPTaHOB MpeaBapH-
TEJIBHOTO PacCIIeIOBAHUS.

B 3akmrouenue maparpada ciemyeTr MmoiBecTd UToru. B rpymnmy 3amay
MIPEABAPUTEILHOTO PACCIICIOBAHUSA, OMOCPEIOBAHHO OOECTICUMBAIONIUX TPE/I-
BAPUTEIIbHYIO MPABOBYIO OLEHKY JEAHMs, 00Jaaroiero npu3HakaMu MpecTy-
JICHUSI, BXOJSIT: MIPUHATHE MEP MO O0ECICUCHUIO Pealn3alii MpaB U 3aKOHHBIX
WHTEPECOB YUYACTHUKOB YTOJOBHOTO CYJIOIPOU3BOJCTBA, UHBIX JIUII, IIPABa U 3a-
KOHHBIE MHTEPEChl KOTOPBIX 3aTPOHYTHI B X0J€ JAOCYeOHOr0o MPOU3BOJICTBA, a
TaK)Xe MO MCIOJHEHUIO UMHU O00s3aHHOCTEW; oOeclieyeHue BO3MEIICHUsS Bpea,
MPUYUHEHHOTO MPECTYIVICHUEM, JAPYTUX UMYIIECTBEHHBIX B3bICKAHUM, KOHPUC-
KallMM MMYILIECTBA; oOecreueHre Oe30MacHOCTU MOTEPIEBIINX, CBUIAETENEH U
MHBIX YYACTHUKOB YTOJIOBHOTO CYJIONPOM3BOJICTBA, a TAK)KE UX OJIM3KUX; BBISIB-
JIEHUE OOCTOSITENIbCTB, CITIOCOOCTBOBABIIMX COBEPILIEHUIO MPECTYIUICHUS, C Mpa-
BOM BHECEHHUS NPEACTABICHUS ISl MUX YCTPAHEHUS, COIAECHCTBHUE IPUBUTHUIO
YBKHUTEIIBHOTO OTHOIIEHUSI K 3aKOHAM M HEYKJIIOHHOT'O MX MCIOJHEHUS Tpax-
JAHAMH.

3amava 1o NpUHATHIO MEpP, 0OECTICUNBAIOIUX PEATU3AIINIO MTPAB U 3aKOH-
HBIX MHTEPECOB YYACTHUKOB YTOJIOBHOT'O CYJIONPOU3BOJICTBA, MHBIX JIHUII, IIPaBa
Y 3aKOHHBIE€ UHTEPECHl KOTOPBIX 3aTPOHYTHI B X0JI€ 10CY€OHOTO MTPOU3BOJICTBA,
a TaK)Ke MCHOJIHEHHE MMHU O0S3aHHOCTEH, MpEANoJaraer: pa3bsiCHEHHUE IPaB,
MOPSAKAa MPOU3BOACTBA CIIEACTBEHHOTO, IMPOLECCYANbHOTO IEHCTBUS; IPEIO-
CTaBJICHHE BO3MO>KHOCTH BOCIIOJIb30BAThCS MTPABOM; HEIOCPEICTBEHHYIO Opra-

U Ty 0. J., Japosckux C.M. Bonpocsl npyHIMIA COCTA3ATEIbHOCTH B CTaAUHN
npeaBapuTensHoro paccienosanus // Ciegosarens. 2002. Ne 8. C. 14-15.

2 Pesenxo H.U. OGecrieuenue crefoBaTeseM BCECTOPOHHOCTH, MOTHOTHI U 0OHEKTUB-
HOCTH HCCJICIOBAaHUSI OOCTOSITENILCTB YTOJIOBHOTO Jelia TPH OCYIIECTBICHHH YTOJIOBHOTO
MIpPECIIEeIOBaHUs © JHC. ... KaHA. topud. Hayk. Omck, 2005. C. 8; Antonosa E.E. ®yHkuno-
HaJbHAsl XapaKTePUCTHUKA J10CYA€OHOrO POU3BOICTBA B POCCHUIICKOM YTOJIOBHOM TIPOILIECCE :
JUC. ... KaH[. ropua. Hayk. Omck, 2006. C. 97.
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HU3AIMIO peaju3aliy MpaB; 3allUTy HApYIICHHOTO MpaBa; CIOCOOCTBOBAHUE
BBITIOJTHEHUSI YYaCTHUKAMHU CBOUX O0SI3aHHOCTEH.

OOecrieueHre BO3MEIIEHUSI Bpela, NPUUYMHEHHOIO MPECTYIJICHUEM,
mrpada, KOHGUCKAIUA UMYIIECTBA, JPYTUX HUMYIICCTBCHHBIX B3BICKAHUMN 3a-
KJIFOYAETCS: B IPUHSITUN MEP MO BO3MEIICHUIO MPUIYMHEHHOTO UMYIIIECTBEHHOTO
Bpella; NMPU HEBO3MOXHOCTHM BOCCTAaHOBJICHHS TOTO OO0beMa MaTepUaIbHBIX
0Jiar, KOTOPBIM pacrojaraji MOTEepPHeBIINN 10 MPECTYIICHUS, — YCTAHOBJICHHUE
MOJIJIeXKAIIET0 KOH(HUCKAIMM MMYIIECTBA, HAIOKEHHWE apecTa Ha WMYIIECTRBO;
MIPU yCTAHOBJICHUH BO3MOKHOCTH TPUMEHEHHS MEp MO KOH(HCKAIUKA WMYIIe-
ctBa B cooTBeTcTBUU O CT. 104.1 YK P® nubo BO3MOKHOCTH HaKa3aHUSA B BUJE
mTpada Wik Jpyrux UMYIIECTBEHHbBIX B3bICKAaHUM 3a COBEPIICHHOE MPEeCTyILIe-
HUE€ — YCTAHOBJICHHE TOJICKAIET0 KOHPUCKAIIUK UMYIIIECTBA, HAJIOKEHHUE ape-
CTa Ha UMYIIECTBO; OOECIedyeHe BO3MEIICHHUSI YYaCTHUKAM yTOJOBHOIO CYJIO-
MIPOU3BOJICTBA 3aTPAT, CBSI3aHHBIX C TPOU3BOACTBOM PACCIIEIOBAHUS.

Ob6ecrieueHne 0€30MaCHOCTH TMOTEPIICBIINX, CBUACTEICH M MHBIX ydacT-
HHUKOB YT'OJIOBHOTO CYJIOIIPOM3BOJICTBA, a TakK)Ke MX OJIM3KHX IOApa3yMeBacT
MIPUHATHE MEP 110 BO3MOKHOM peaiM3aliy UX MPOIeCCyalbHBIX MPaB U 00s3aH-
HOCTEH CBOOOHO OT MPOTHUBOIPABHOTO WJIM HHOT'O BO3JEHCTBHS, OKa3bIBAEMOT0
B LI€JISIX BOCTIPETISITCTBOBAHUS IO YTOJIOBHOMY JIEITY.

BrisiBieHuEe 00OCTOSITENBCTB, CIOCOOCTBOBABIIMX COBEPIICHUIO MPECTYM-
JIEHUS, C MPABOM BHECEHHMS MPEACTABICHUS JJI UX YCTPAHEHUsS IMpeJIoaraer:
00s13aTeNIbHOCTh TIPOIECCa YCTAHOBJICHUSI MPUYMH U YCJIIOBUM MPECTYIJICHUS B
XOJIE pacclie/IOBaHusl; pearupoBaHuEe MOCPEACTBOM BHECEHHMS MPEICTABICHUS B
3aBUCUMOCTH OT KOHKPETHBIX OOCTOSITEILCTB yroJioBHOro nena. Oo6menpodu-
JAKTUYECKasl JeATeIbHOCTh, 0000IIeHNEe CIeICTBEHHON TPAKTUKHU 10 Pe3yibTa-
TaM paccieqOBaHUsI MPECTYIICHUS JJIs1 IOBEACHUS 10 CBEICHUS HACEJICHUIO HE
JIOJKHBI BKJIKOUATHCS B IAHHYIO 33/1a4y.
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I'VJTABA 111

ITPOBJIEMBI PEAJINSAIINN OTAE/IBHbBIX SA/TAY
ITPEABAPUTE/IbBHOI'O PACCJIEAOBAHUNA

N IIYTU NX COBEPIITIEHCTBOBAHMNA

Hcxond u3 o0IIETeOpEeTUYECKUX OCHOB YTOJOBHO-IIPOLIECCYATIBbHOM Jes-
TEJIbHOCTH, PACCMOTPEHHBIX HAMU B IIEPBOM Maparpade nepBoil IiaBbl U MOTy-
YUBIIKX MMOATBEPXKACHUE B MOCIEAYIOUINX YacTAX pabOThl, HAIIOMHUM, YTO OJI-
HUM W3 OCHOBOIIOJIATaIOIIMX CBOMCTB KATETOPUM «3aJayay» SBIACTCS HAIWYHEC
YCIOBUM €€ BO3HMKHOBEHHsI M OCyIIECTBIEeHUA. [IpenmecTByrommil maTepuan
MCCJIEI0BAHMSI B OCHOBHOM OBLJI MOCBSILEH YCJIOBUSM BO3HUKHOBEHUS, I1OCTa-
HOBKH, OIIpENENeHUs 3a1ad MPEIBapUTENbHOTO paccienoBanus. OIHAKO BO3-
MOKHOCTb JOCTHXXEHHS 3a/lay MpEeABapUTENBHOIO pacciaeloBaHusl 00yCIOBIINU-
BAETCS HE TOJBKO MMH. bOJpIIOE 3HAYEHUE UMEIOT YCIOBHS, IIPU KOTOPBIX 3a-
Ja4l MPUXOJUTCS OCYUIECTBISATh, OT HUX 3aBUCAT HE TOIBKO 3PPEKTHUBHOCTD
peam3anum, HO U caMa €€ BO3MOKHOCTh'. B CBsI3M ¢ 9TUM Ul HALIEro ucce-
JIOBaHUs IPEJICTABISIOT MHTEPEC TE€ YCJIOBHUS YTOJIOBHO-IIPOLECCYAIbHONW Ies-
TEJIBbHOCTH, KOTOPBIE 3aTPYIHSIOT MPOLECC PEAIM3aLMU 3a/1a4 [IPEABAPUTEIIBHO-
ro paccienosanus®. [Tocnenyromme naparpadbl MOCBSIIEHBI IPOOIEMAM pean-
3al[UU OTACJIBHBIX 3a7a4 PEIBAPUTEIBHOTO PACCIEIOBAHUS, A TAKKE BO3MOXK-
HBIM IIyTSM IPEOAOJICHUs PAa BBIABICHHBIX U NPENATCTBYIOIIUX PEAM3aLUU
3amad ycnoBui. lIpemyaraemsle BapHaHTbl yCOBEPIIEHCTBOBAHUSA MOTYT CIIO-
COOCTBOBATh paIlMOHATHM3AINH MTPEIBAPUTEIHHOTO PACCIICIOBAHMS U YTOJIOBHO-
ro CyJOIPOU3BOACTBA B LIEJIOM.

§ 1. OGecrieueHrie CBOEBPEMEHHOT0, BCECTOPOHHEr0, IMOJTHOTO
1 00b€KTUBHOTO UCCIEI0BAaHUSA NIPECTyIVIEeHUA
IMyTEeEM IPUHYANUTEIHHOTO MOJYyYeHUA OU0IOTUUECKIX
00pa31oB /IS CPABHUTEJIHHOTIO UCCIEJOBAHUA

PaccmarpuBas 3a1ayy CBOEBPEMEHHOI'0, BCECTOPOHHETO, TOJHOTO U 00b-
€KTUBHOT'O MCCJICIOBAHUS MPECTYIUJIEHUS, Mbl OTMEYalIu CYIIECTBOBAHUE MHO-
KeCcTBa (PaKTOPOB, BIUSIOIIUX HA €€ OCYIIECTBICHHE, CPEIU KOTOPBIX 0cO00e
MECTO 3aHMMAIOT MPOOJIEMBbI TPOU3BOJICTBA CIIECTBEHHBIX AeicTBHi. OOpaTum
BHHMAaHHE Ha HEKOTOPbIEC MPOOJIEMHBIE aCTIEKTHI IEHCTBYIONIETO 3aKOHA U CKJIa-
JBIBAIOLIEHCS TPABONPUMEHHUTEIBHON ITPAKTUKH, CKa3bIBAIOIINECS HETATUBHBIM
o0pa3oM Ha peai3alluy BhIICYKa3aHHOH 3a/1auy, Ha MPUMEpe MPUHYAUTETHHO-

" Baxta A.C. Yka3. cou. C. 13.

2 YuuThIBas, 4TO TOJTHOBECHOE HCCIEN0BaHKE (PAKTOPOB, OKA3BIBAIOIIMX HETATUBHOE
BIMSHME Ha MOTEHLMAN 33734 MpeJBAPUTENLHOIO pacClefoBaHus, B PaMKaX 3Toi paboThI
cIeNaTh He MpeJCTaBIIeTCs BO3MOKHBIM, OyIyT KPaTKO PacCMOTPEHBI TOIBKO HEKOTOPBIE U3
HHX.
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ro MOoJy4YeHus o0pa3loB JJIsi CPABHUTEIHLHOTO UCCIEAOBAHUS, TPEAIOKUM Ty TH
COBEPIIECHCTBOBAHUSI.

B Xone mpenBapuTenbHOro pacciiefOBaHUs HEPEIKO BO3HHUKAET MOTPEO-
HOCTb B MOJYYEHHH OOpa3loB JUIsl CPAaBHUTEIBHOI'O HUCCIIEIOBAaHUS y MOJ03pe-
BAae€MOro, 0OBHHSAEMOI'0, CBUJETENIS, MOTEPIIEBILIETO, a TaAKXKe Yy MHBIX (u3uue-
CKHUX JIAI[ B T€X CIy4asx, €CJIM BO3HHUKJIA HEOOXOAMMOCTh MIPOBEPUTH, OCTaBJIE-
HbI JI1 UMU CJIEJIbl B ONPENEICHHOM MECTE MJIM Ha BELIECTBEHHBIX JOKA3aTelb-
ctBax (4. 1 ct. 202 VIIK PO).

Jns noctrkenus ykazanHou B 4. 1 cr. 202 VIIK PO nenu onpenenennas
4acThb OOBEKTOB MOTYT OBITh MOJIyYEHBI IYTEM IPOU3BOACTBA OOBICKOB, BbI-
€MOK, OCMOTPOB, UHBIX CJIEICTBEHHBIX U IPOLECCYAIbHBIX ACUCTBUN. s npu-
Mepa: MpUu OCMOTpPe OOHAPYKEHBI MPEAMETHI, MPEICTaBIAIOIME cO00M O0b-
Y10 MapTHUIO TOBAPOB, XPAHEHHUE KOTOPBIX MPU YTOJIOBHOM JEJI€ 3aTPYAHEHO; B
xoJle oObICKa OOHapyxkeHa 0co00 KpyIHas MapTHs HApPKOTHYECKUX CPEACTB.
B npuBenennbix cinydasx YIIK P® mo3Bosnser otoOparh 13 OOJbINION MapTUH
00BEKTOB (MPEAMETOB, CPEJCTB, BEIIECTB, PACTEHUI) IUTYYHBIM MpUMeEp Bellle-
CTBEHHOTI'O J0Ka3aTeJIbCTBA, JOCTATOUYHBIN JUIsl CPABHUTEIBHOIO HCCIIEI0BAHMS,
U MPUOOIIUTH €ro K MarepuanaMm yrojoBHoro naena (mm. A m. 1 4.2 cr. 81, m. 3
4. 2 c1. 81 VIIK P®). OgHako noaoOHble OOBEKTHI HE SIBISIOTCS 0Opa3laMy B
cMmbiciie, npugaBaeMoM uM cT. 202 YIIK P®, «T.k. HE CBA3aHBI C KU3HEIES-
TEJIbHOCTBIO YEJIOBEKAa M UX IOJy4YEeHUE HE TPeOyeT OrpaHUYEeHHs €ro JMYHON
HENPUKOCHOBEHHOCTH .

[Ipon3BOJICTBO CIEICTBEHHOTO JEUCTBUS, MNPEIYyCMOTPEHHOro CT. 202
VIIK P®, npeanonaraer nojydeHue oOpas3oB TOJNHKO y (PU3UUYECKUX JUIL; TO-
J03pEBAaEMOr0, OOBHHSIEMOr0, CBUAETEINS, MOTEPHEBIIEr0, MHBIX (HU3UUECKUX
nuil, B coorBeTcTBUU C 4. 1 c1. 144 VIIK P®. IIpeacraButeisb 10pUAMIECKOTO
WA TaKXKe SBJISETCS (PU3NYECKUM JIMIIOM, KOTOPOE, KaK U BbIIIEYKa3aHHbIE
YYaCTHUKH, MOKET OCTaBUTH CIJIEIbl B OIPEJECICHHOM MECTE WJIM Ha Beule-
CTBEHHBIX J[0KA3aTELCTBAX .,

[IpuBeneHHast JJOTUKA PacCyKJICHHS MO3BOJSIET YTOUHUTH paccMaTpuBae-
MO€ MOHSTHE C MPOLECCyalbHON TOukU 3peHus. OOpasibl sl CPaBHUTEIBHOTO
uccienoBanusi, noxydaemolie B mopsaake cr. 202 YIIK PO, — 310 06bekThI, 0T00-
pakarolue CBOMCTBA WM OCOOCHHOCTH (PU3UYECKOTO JINIA, HEOOXOJUMBIE IKC-
NEPTY JIs IPOBEAEHUSI CPAaBHUTEIBHOI'O MCCIIEIOBAHNUS, O3BOJISIOIIETO MPOBE-
PHUTb, OCTABJIEHBI JIU CIEABI B ONPEACICHHOM MECTE WIM HA BEIIECTBEHHBIX JI0-
Ka3aTeJIbCTBAX 3TUM JIMLOM.

B kadectBe OOBEKTOB AJii CPAaBHUTEIBHOTO HCCJIEJAOBAHMS B MOPSAKE
cT. 202 VIIK P® moryT ObITh NOTyY€HBI 00pa3ipl OYEpKa, rooca, KpoBH, BO-

! Kanpauukuit B.B. Cnencrsennsie aeiicteus no YIIK P® : yueGHoe mocobue. 2-e
u3a., uctp. u gon. Omck, 2003. C. 61.

2 YyacTtue 3Toro nuia OyeT MoApa3syMeBaThcs B CIIydasX, KOTJa peub OyaeT UATH O
(bu3MYECKUX TUIaX, €CIM HHOE He OYJIET OrOBOPEHO 0c000.
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JI0C, CITIOHBI, TOTOKUPOBBIX CIEAOB PYK U Apyrue. B pamkax naparpada mbl ax-
[IEHTUPYEM BHUMaHHE Ha 00paslax, Mojay4yaeMbIX OT (U3HUECKHUX JIUIl B BUJE
OMOJIOrMYeCKUX OOBEKTOB, IMOATOMY IOCIEIYyIOIIee MOBECTBOBaHUE Oy/eT Be-
CTUCh B 3TOM KOHTEKCTE.

Y aocToBepuBIIUCh, B HAMWYUU (HAaKTHUECKOTO OCHOBAHUS IJISi TIPOBEJIE-
HUSI YKA3aHHOTO CIIEJICTBEHHOTO JCHCTBUSI — HAJIMYHUE JIOCTATOYHBIX (hakThye-
CKHMX JJAaHHBIX, YKa3bIBAIOUIUX, YTO MOJIy4YeHHE OT (PU3UYECKOro JiMia 00pa3iion
U TIOCIIEAYIOIIEEe X CPAaBHEHHUE ITyTEM IKCIIEPTHOIO MCCIEIOBAHUS C MMEIOLIH-
MHUCS B JieJie 00bEKTaMU MO3BOJIUT MPOBEPUTH, OCTABIICHBI JIU CIEbI B ONpee-
JIEHHOM MECTE WJIM Ha BELIECTBEHHBIX JI0KA3aTENbCTBAX 3TUM JIMLIOM — CJEI0-
BaTeb BHIHOCUT MOCTAHOBIIEHHE O €ro npousBojacTBe. [locTaHoBIeHHE 00BSIB-
JS€TCSl JIUILY, Y KOTOPOTO OyayT OTOMpAThCsi 00pasiibl, YTO OHO YJIOCTOBEPSET
CBOEU MOAMIUCKIO.

OO0s13aHHOCTh MPEJOCTABUTH OOpa3Ilbl JJIsi CPABHUTEILHOIO HCCIIe0Ba-
Hus npsiMo 3akperieHa B YIIK P y norepnesimiero. Yka3aHHbId YYaCTHUK HE
BIIpaBE YKJIOHATHCS OT MPEAOCTaBlIeHHs 00paslloB MOYEpKa M MHBIX OOpa3IoB
IUIsl CpaBHUTENbHOrO HccienoBanus (. 4 4. 5 cr. 42 VIIK P®). bonee Toro,
MPEAYyCMOTPEHA YrOJIOBHASI OTBETCTBEHHOCTh MOTEPIIEBIIETO 332 YKIOHEHUE OT
[IPE0CTaBIECHUS 00Pa3LUOB MMOYEpKa U MHBIX 00pa3LoB ISl CPABHUTEIBHOTO UC-
cinenoBanud (ct. 308 YK P®). OnHako 3T0 HE 3HAYUT, YTO APYIHE YYACTHUKH
OCBOOOKICHBI OT 0/I00HOI 0053aHHOCTH.

YTBepxkaeHue 00 0053aHHOCTH MPEAOCTABICHUST 00pa3loB IMOJI03peBac-
MbIM, OOBUHSIEMbIM, CBUJIETEJIEM, HUHBIMU (DU3UUYECKUMU JIMIIAMU OCHOBBIBACTCSI
Ha KOHCTUTYIIMOHHO 3HAYMMBIX IIEJISX, 3aKPEIUICHHBIX 4. 3 ¢T. 55 KoHcturyuuu
Poccuiickoit @enepanyu, 00X MOJOKEHUIX YTOJIOBHO-MIPOIECCYaTbHOTO 3a-
koHa (. 1 4. 1 cT. 6, 4. 4 c1. 21, 1. 3 4. 2 ct1. 38 VIIK P®), ckianpiBaromerics
CJIEJICTBEHHO-CY/1€OHOM TIPAKTHUKE.

Tak, Konctutyuuss P® npeaycmaTpuBaeT BO3MOKHOCTb OrpPaHUYEHUS
IpaB ¥ CBOOOJ YeJIOBEKAa M TPaXKJAaHMHA B KOHCTUTYIIMOHHO 3HAYMMBIX IEJISIX:
3alllUTa OCHOB KOHCTUTYIIMOHHOTO CTPOsi, HPABCTBEHHOCTH, 3J0POBbs, MpPaB U
3aKOHHBIX MHTEPECOB JIPYTHUX JIMII, oOecredeHrue 00OpOHbI CTpaHbl U Oe3ormac-
HOCTH rocynapctna (4. 3 ct. 595).

VYIIK P®, neranmsupys OCHOBHOM 3aKOH rOCyAapCTBa, ONPEACISIET 3allK-
Ty MpaB M 3aKOHHBIX MHTEPECOB JIUI[ U OpraHu3alui, MOTEPHEBIIUX OT Ipe-
CTYIUICHUH, MEPBOOUYEPETHBIM MYyHKTOM Ha3HAYEHHUs YTOJOBHOIO CYAOMNpPOU3-
BozcTBa (1. 1 4. 1 cT. 6 YIIK P®), 00s13p1BaeT ciaegoBaresis OCyIIECTBIATh yTO-
noBHoe mpecienoBanue (ct. 21 YIIK P®), ycranapnuBaer 0053aTeIbHOCTh UC-
MOJTHEHUS UX TpeOOBaHMM, MOPYUCHHI, 3aIIPOCOB BCEMU YUPEKIACHUIMHU, MTPEI-
OPUATUSAMHU, OPTraHU3alUsIMHU, JOJDKHOCTHBIMU JIMLIAaMU M TpaxiaaHamu (4. 4
ct. 21 VIIK P®), ynoimHOMOUYHMBAET CaMOCTOSTEILHO HAMPABJIATh XOJI pacciie-
JIOBaHUs, IPUHUMATh PEUICHUSI O MPOU3BOJICTBE CJIEACTBEHHBIX AeHCTBUH (1. 3

4. 2 ct. 38 YIIK P®), B TOM uyncie o nmoixydeHuu 00pasioB Jijisi CPABHUTEIHHOTO
uccnegosanus (ct. 202 YIIK POD).
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Omnpenenenue B 3aKOHE JIHIIb OAHOTO YYaCTHHKA, O0S3aHHOTO MpeAocTa-
BUTH 00pasiibl JJI CPaBHUTEIBHOTO HMCCIIEIOBAHUS, — MOTEPIIECBIIETO CIEAYET
paccmarpuBaTh KAaK HEAOCTATOK 3aKOHOAATEIBbHOW PErIAMEHTAlMU, 4TO HE
JOJKHO CTaBUTHh OCTAJIbHBIX JIML B MPUBUIICTUPOBAHHOE IMOJIOKEHUE U HE MO-
KeT a0COMIOTU3UPOBATH X CBOOOY B YaCTH IIPEIOCTABICHUS 00pa3IOB.

OOmupHBIA KPYT MpaB YYaCTHUKOB YTOJIOBHOTO CYAONPOU3BOJACTBA U HE
COOTHOCSIIIMICS ¢ HUM KPYT OO0SI3aHHOCTEH MPUBOJAT OTIEIBHBIX U3 YYaCTHH-
KOB ("aIle BCEro MoI03PEBAEMbIX, OOBHHIEMBIX, X 3alUTHUKOB) K YPE3MEPHO
IIMPOKOU M BBITOJJHOW UM TPAKTOBKE OTJICJIBbHBIX MPaB, a HOPOU U K Pa3IMYHOTO
poja 3710yNOTPEOICHUSIM C UX CTOPOHBI. Tak, MpeINnpUHUMAIOTCS MOMBITKU UC-
TOJIKOBAaHMS TIpaBa JIMIla HE CBUJIETEILCTBOBATH MPOTUB ce0sl caMOTo, CBOETO
cynpyra u OJIU3KHX POJCTBEHHUKOB, 3akperuieHHoro cT. 51 Koncturynuu PO,
KAaK HE MO3BOJIAIOIIETO MONydaTh 00pasubl'. OIHAKO pEelICHUE JIULA HE CBUJIE-
TEJIbCTBOBATh MPOTUB CEOsl CaMOro HE MPENSATCTBYET MOJIYUYEHUIO OT HEro 00-
pa3loB Uil CPAaBHUTENBHOTO HcclieoBaHUSA. [IpoM3BOACTBO CHEACTBEHHOTO
nerctBus, npeaycMoTpeHHoro cr. 202 YIIK PO, ¢ nensio momyyeHuss OMoJIoru-
YECKUX 00pa3IloB HE MOXKET OBITh PACIEHEHO KaK HEJOMYCTUMOE OTpaHUYCHHE
rapanTupoBaHHoro cT. 51 Koncruryuun P® mpaBa, mOCKONIBKY MX MOIY4YEHHE
MPEIIOJIaraeT JOCTUKEHNE KOHCTUTYLIMOHHO 3HAYUMBIX LEJIEH, 3aKPETUIEHHBIX
B Koncturyuuu PO (ct. 55)2.

Hcxons 3 npuBEIECHHBIX IMOJOKEHUM 3aKiIounM ciepyroniee. Cienosa-
TeJb, IPUHSB K CBOEMY MPOU3BOJICTBY YI'OJIOBHOE JIeJI0 (OCYIIECTBIISIS MPOBEP-
KY COOOIIEHHUS O MIPECTYIUICHUH), B COOTBETCTBUM C MPETOCTABICHHBIMU CT. 21,
38, 202 VIIK P® nomsHOMOYHSIMUA Ha OCHOBAHMU BBIHECEHHOT'O ITOCTAHOBJICHHS
U B paMKax MPOBOJAMMOIO CIICICTBEHHOTO ACHCTBUSA HAJEISIETCS 3aKOHHBIM
npaBoM TpeOOBaTh OT I0JI03PEBAEMOI0, OOBHUHSAEMOIO, CBHUJETENS, MOTEPIIEB-
IET0, MHBIX (PU3MYECKUX JIUI] PEeIOCTaBIeHUsI 00pa3loB ISl CPABHUTEIBHOTO
uccienoBaHus. COOTBETCTBEHHO, MOCTAHOBIICHHE CJIEAOBATENS O MPOBEICHUU
CJIEJICTBEHHOI'O JICWCTBUSI B BUJI€ MOJYYEHHUsS] OOpa3LOB ISl CPABHUTEIHLHOIO
MCCIIEIOBAHMS SIBIISIETCA 00S3aTeIbHBIM JJIS JIUI[A, Y KOTOPOTO OyIyT OTOUpaTh-
cs1 OMoJIoruyeckue oOpasIbl.

! locranosnenne MupoBoro cyapu cynebHoro yuactka Ne 47 cyne6HOro paiioHa ro-
pona Kyprana Kypranckoit obmactu ot 7 mas 2014 1. mo memy Ne 5-426/2014. URL:
http://www.gcourts.ru/case/21969198.

2 06 oTkase B MPUHATHH K PACCMOTPEHHIO *kanobsl rpaxkaadnHa Cokomoka B.U. Ha
HapylLIeHHE ero KOHCTUTYLHMOHHBIX npaB cT. 202 YIIK P® : onpenenenne Konctutynnonso-
ro Cyna P® ot 24 cents6ps 2013 r. Ne 1298-0O; O6 oTka3e B NPUHATUH K PACCMOTPEHUIO
&anoObl rpakIaHKU YpBaHIeBoi B.b. Ha HapylIeHue ee KOHCTUTYLIMOHHBIX TIpaB 4. 4 cT. 21,
cT. 86, 87 u 89 VIIK PO, cT. 2, 6 u 12 ®3 «O6 onepatuBHO-PO3BICKHON JEATEIBHOCTHY :
omnpenenenue Koncruryuonnoro Cyna PO ot 28 centabps 2017 r. Ne 2211-0O; O6 oTkasze B
MPUHIATUU K PAaCCMOTPEHHUIO 3anpoca Yepkecckoro ropojackoro cyga KapauaeBo-Uepkecckou
PecnyOnukn 0 npoBepke KOHCTUTYLMOHHOCTH M. 2 4. 4 cT. 46 u 1. 3 4. 4 c1. 47 YIIK PO :
onpenenenue Koncturymmonnoro Cyga PO ot 16 mekadpst 2004 r. Ne 448-O // CIIC Kom-
cynbTanTlLimroc.
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B cBs3u ¢ 3TuM ObUIO OBl BIOJIHE YMECTHBIM BHECTU M3MEHEHHS B 4. 3
cT. 202 VIIK PO, nonoyiHUB MepBO€ NPEAJIOKEHUE YKA3aHHON HOPMBI CIIOBaMHU
«00s3aTeNbHOE IS JIUIA, Y KOTOPOTO JOJKHBI OBITH TIOJYYEeHBI 00pa3Ilbl IS
CPaBHUTEIIBHOTO UCCIIEAOBAHUS.

VYMBbIIIIJIEHHOE HEBBITIOJIHEHUE 3aKOHHOTO TPEOOBaHMS CJEAOBATENs O
MIPEI0CTaBIECHUN 00pa3L0B CPABHUTENBHOTO UCCIAEAOBAHMS, IPEABIBICHHOTO B
paMKax peajr3aliy €ro MpolecCcyalbHbIX MOTHOMOUYUM MPHU MPOU3BOJICTBE IO
YTOJIOBHOMY Jeny (IIPOBEpKE COOOIEHHUsI O MPECTYIUIEHHWH), 00pa3yeT cocTaB
AIMHUHUCTPATUBHOTO MTPABOHAPYIIEHUS, IPeAyCMOTpeHHOrO cT. 17.7 KoAIl PO®.
OnHako MPUBJICUYEHHE K AIMUHHCTPATUBHOM OTBETCTBEHHOCTH 3a YKa3aHHOE
JesSTHUE HE SBJISIETCS 1EJIbI0 MPU PACCIICIOBAHUY MPECTYIJICHUN, 00JIee BaXKHBIM
aBisgeTcsl (PaKTUUECKOe MOJyYeHrue 00pa3loB ISl CPABHUTEIBHOIO HCCIIEI0BA-
Hus. [loaToMy B cilyyae oTkaza OT JIOOpOBOJIBHOTO MpPEIOCTaBICHUST 00pa3IoB
CHavajla HeOOXOJMMO PacCMOTPETh BO3MOXXHOCTh MX MPUHYIAUTEIBHOIO MOJTY-
YeHHs, B TOM YHCIIe C MCIOJb30BaHUEM (PU3MUYECKOro (CHUIOBOT0) MPUHYK]IE-
HUS, a yXe€ MOCIe — PACCMOTPETh BOMPOC MPUBJICUYEHUS K aJIMUHUCTPATUBHOM
OTBETCTBEHHOCTH 32 aJIMUHUCTPATUBHOE IMPABOHAPYUIEHUE, MPELYCMOTPEHHOE
cT. 17.7 KoAIl PO.

B menoM ykazaHHas ToOYyka 3peHUS Pa3lENAeTCsi MHOTMMHU YUYEHBIMH-
MPOIECCyATUCTaMU U UCXOJIUT U3 XapaKTePU3YIOIIUX CIEICTBEHHbIC NEUCTBUS
MIPU3HAKOB: BO3MOXHOCTh OTPAHMYCHMS MpPaB TPa)KJaH sl TOCTUXKEHUS KOH-
CTUTYIIMOHHO 3HAYMMBIX IIeJIeH, a TaKXKe JOMYCTUMOCTh TPUMEHECHUS TTPUHYX-
JIEHUS TIPU TIPOU3BOJICTBE CIEACTBEHHBIX neiicTBuii!.

[IpunynurensHOE MOJyYEeHHE OOpPa3OB pa3pelIaeTcs HE TOJBKO B TEO-
pHUU, HO ¥ BBITEKAET U3 OTJIECIbHBIX MOJOKEHUI 3aKOHA, IOMYCKAIOIUX OrpaHu-
YEHUE MPaB I'PaKJaH Ha JINYHYIO HEMTPUKOCHOBEHHOCTD B IIENISAX 3aILUTHI [IPaB U
3aKOHHBIX MHTEPECOB JIMI M OpPraHU3alyid, MOTEPIEBIIMX OT MNPECTYILICHHI
(MOJBEPrHYTHI aHAJIU3Y paHee MO TEKCTY).

Kpome Toro, mo3utusi, 103BOJISIONAs TOTy4eHHEe 00pasIoB ¢ MPUMEHE-
HUEM Mep MPUHYKIEHUS, pa3aenserca EBponeiickuM cyoM MO mpaBaM 4esio-
Beka, KonctutyunonnsiM CynoMm Poccuiickoit denepanuu, BepxoBubiM Cyniom
Poccuiickoit @eneparuu, cucTeMod CynoB o0Imiel ropucaukiuu Poccuiickoit
denepanum.

EBponelickuii cy B CBOMX PEIICHUAX HEOAHOKPATHO YKa3bIBal HA TO, YTO
OMOJIOTUYECKHE MaTepUalibl Y OOBUHSEMOr0 MOTYT OBITh MOJYyYE€HBI MPUHYIU-

! Meiidep C.A. Cnenctennsle aeiictBus. OCHOBaHUS, IPOLECCYalbHbIH TOPSAIOK U
JoKa3aTesnbcTBeHHOE 3HaueHue. Camapa, 2004. C. 28; beikoB B.M., TkaueBa H.B. IIpunyx-
JICHWE TIPY TIPOM3BOJICTBE CIIeACTBEHHBIX NeiicTBuii // [IpaBo u monmruka. 2005. Ne 5. C. 137;
Kommenrtapuii k VYrosjoBHo-IporieccyalbHOMYy Kojekcy Poccuiickoit @enepauuu / Hayd.
pen.: B.T. Tomun, M.IL. TlonskoB. 5-¢ u3a., mepepad. u mon. M.: FOpaiit, 2011. C. 138;
Kanpaunxkuii B.B., Jlapun E.I'. CneactBennsie neiictus. C. 114.
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TeabHbM 1yTeM!. CBOM BBIBOA CyJ JIOTMYHO M CHPABEMIMBO OOOCHOBBIBAET
BpEMEHHBIM (haKTOPOM, BIMSIONIUM Ha XPYIKHE U HEMIPOUYHBIE IO CBOEH IpHUpO-
ne OMOJIOTUYECKUE CIIENbl, KOTOPbIE MOT'YT OBITh yTEpSHBI MPU HECBOEBPEMEH-
HOM HCCJIEIOBaHUH, YTO BJ€UET HEOOXOAMMOCTh CPOUYHOIO U PE3YJIbTaTUBHOTO
cOopa OHOIOrHYECKUX 00pa3IoB, HE CTaBSAIIEIOCS B 3aBUCHMOCTH OT BOJIM I10-
T03PEBAEMOTO.

bonee Toro, EBpomeicknii Cyx, aHAIA3UPYsT COOTBETCTBHE JECUCTBHUU
IIPAaBOOXPAHUTENBHBIX OpraHoB KOHBEHIIMK O 3aIMTE NPaB YEJIOBEKAa U OCHOB-
HBIX CBO0OJ?, moaYepkuBai: «KOHBEHIUS B NPUHLMIE HE 3alPEIAET UCIIOb-
30BaHMSI MPUHYJUTEIBHOTO MEIUIMHCKOIO BMEUIATENbCTBA, KOTOPOE CIOCO0-
CTBYET PacCiIe0BaHUIO MpaBoHapyiieHus»>, «Crateu 3 1 8 KonBenuuu He 3a-
MPENIAIOT UCITOJIB30BAHUE MEIMIIMHCKOW IPOLEAYpPhl IPOTUB BOJIA MOJ03pPEBa-
€MOT0 JUISl IOJTyYEHHs OT HETO JAHHBIX O IPMYACTHOCTH K MPECTYIIEHUION .

Cynbl Poccuiickoit @enepaiii B CBOMX PEUICHUSX NPUIACPKUBAIOTCS
YKa3aHHOW €BPOINENUCKOW MpPaKTHKU. Tak, BO3MOKHOCThH IMOJy4YEHUs 0Opa3IoB
JUIsl CPAaBHUTEJIBHOTO MCCIIEOBAaHUS C MPUMEHEHUEM MEp NPHUHYKICHUS, CBS-
3aHHBIX C OIPAaHWYEHUEM INpaBa IPaXJaH HAa JIMYHYIO HEIPUKOCHOBEHHOCT,
noauepkuBaer KOHCTUTYIIMOHHBIN Cya, JomycKaeTcs mpu obecrieueHun o0oc-
HOBaHHOCTH ¥ COPa3MEPHOCTU OrPaHHMYEHWM YKa3aHHOro mpasa’. Pasmenss
naHHbIM BbIBOJ, BepxoBHeii Cyn P® onpepenwii, 4ro OrpaHWYEHHs NPAB U
cB00OJ MOTYT OBITh ONpaBIaHbl MyOIHMYHBIMH UHTEpECaMU, €CIM Takue orpa-
HUYEHUS! OTBEYAIOT TPEOOBAHUAM CIPABEAJIUBOCTH, SIBISIOTCA MPOMOPLIMOHATb-
HBIMH, COPa3MEpPHbIMU MU HEOOXOAUMBIMH ISl 1I€JIEH 3aIUThl KOHCTUTYLIMOHHO
3HAYMMBIX IIEHHOCTEMR®,

BmecTe ¢ TeM OnpenesneHHyI0 CI0KHOCTh MPEICTABISIET Pa3TPaHUYCHHE
JIOIYCTUMOTO U HEJOIMyCTUMOTO MPUHYKJEHUS MPHU MOJTYyUYEHUU 00pas3oB IS

I Jleno «Caynpmepc (Saunders) mporus Coenunennoro KoposescTsa» (kanoba

No 19187/91 : mocranoBnenue EBpomelickoro cyna mo mpaBam 4enoBeka oT 17 mekaOps
1996 r.; [eno «Canmuxos (Salikhov) npotus Poccuiickoii deneparmm» (xxanoda Ne 23880/05)
: mocta”oBlieHne EBporetickoro cyma mo mpasam denoBeka oT 3 mas 2012 r. // CIIC Kon-
cynbranTllimtoc.

2 KOHBEHIHS O 3aIUTe IpaB YeJIoBeKa U OCHOBHBIX CBOOO] : 3aKitoueHa B r. Pume 4
Hos16pst 1950 1.) // CIIC KoncyneranTlLittoc.

3 Jleno «Snnox (Jalloh) mpotus I'epmanum» (kamo6a Ne 54810/00) : mocTaHOBIEHHE
EBponeiickoro cyaa no npasam uesnoBeka ot 11 uronst 2006 r. // CIIC KoncynsrantlLmioc.

4 Jleno «CamuxoB (Salikhov) mnpotuB Poccuiickoit ®enmepanun» (;kanoba
Ne 23880/05).

> 06 oTKasze B NPUHATUM K PACCMOTPEHHMIO kano0sl rpaxnanuaa Cokomoka B.U. Ha
HapylLIeHHE ero KOHCTUTYLMOHHBIX npaB cT. 202 YIIK P® : onpenenenne Konctutynnonso-
ro Cyna P® ot 24 centsiops 2013 1. Ne 1298-0.

® Bepxosnblii Cyn P® chopMyaupoBan cBOIO HO3UIUIO OTHOCUTENEHO MEp Ipecede-
HUS, TPIMEHUMYIO B TO JK€ BPEMs B paccMaTpruBaeMoM Hamu acrniekte. O mpaKkTUKe mpuMeHe-
HUSl CyJlaMH 3aKOHOJIATENbCTBA O MEpax MpeceyeHHs B BHUAE 3aKIIOYCHHS MOJ CTPaxy, JO-
MaIIHEro apecTa u 3ajiora : nocranoninenue Ilnenyma BepxosHoro Cyna P® ot 19 nexabps
2013 r. Ne 41 // CIIC KoncyasranTlLitoc.
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CpPaBHUTEJIBHOTO HccieaoBanus. Hampumep, He UCKIIOYEHA CUTyalus, KOrja
NPEANPUHATHIE CTOPOHOM OOBHHEHUSI MEPBI MOTYT OBITh PAaCLIEHEHBI CTOPOHOM
3aIMTHI KaK YHUKAIOIME YECTh U JIOCTOMHCTBO MIOJ03PEBAEMOTO.

Bbeccriopro, npu noxydeHuu oO6pasioB HEAOMYCTUMO NPUMEHEHUE METO-
JIOB, YHHKAIOIMX YECTh U JOCTOMHCTBO YEJIOBEKA, OMACHBIX IS €r0 30POBbs
Y JKWA3HH, YIPO3, HACHIINSA, )KECTOKOro oOpamieHus, nbITok (4.2 cr. 9, 4. 4 cT.
164, 4. 2 ct. 202 VIIK P®). OnHako 4E€TKO YCTaHOBJIEHHBIX KPUTEPUEB JIOIY-
CTUMOCTH IPHUHYXIEHUS B 3aKOHE He umeeTcs. O0oO1eHne npeaplaymmx J10-
BOJIOB M JIOIIOJIHUTENIbHBIN aHAIU3 CIEACTBEHHO-CYJ€OHOM MPAKTHKU MO3BOJIS-
0T BBIWICHUTH P BXHEHIINX MOJOKEHUN, KOTOPbIE€ MOTYT BBICTYIUTH Ipa-
BOBBIMU MPEANOCHUIKAMU OINPEACICHUS] KPUTEPUEB AOMYCTUMOCTH MHPUHYIU-
TEIBHOTO MOJYyYEHUs 00pa3OB AJIsi CPAaBHUTEIBHOTO UCCIIEIOBAHUS.

[IpuBenem nepedeHb BBISIBICHHBIX MOJIOKEHUH C KPATKUMH MOSICHEHUSIMU
[0 OTJENBHBIM U3 HUX, BBIJICIMUB JIBE€ TPyl TPEOOBAHUN: OOUIUE U CHIEIUATb-
Hble TpPeOOBaHUS [JIsl MPUHYAUTEIBHOTO MOJTyYeHUs OUOJIOTHYECKUX OOBEKTOB
0T (PM3UUYECKUX JIUI] B Ka4eCTBE 00pa3loB i CPABHUTEIBLHOTO HCCIIET0BaHUS.

OO6mue TpeboBaHUS ISl MPUHYIUTEIHHOTO TOTYyUYECHUS OUOIOTHYECKUX
00BEKTOB OT (YM3MYECKUX JIMI] B KaueCTBE 00pa3lloB /I CPAaBHUTEIBHOIO HC-
CJIEIOBaHUs MPEJICTABISAIOT COO0M aJanTUPOBAHHBIE MOJ MOJIyYEeHUE 00pa3loB
JUISL CPABHUTEJIBHOTO HMCCIIEIOBAHUS YCIOBUA, OOIIME MpaBUiIa MPOU3BOJICTBA
CJIE/ICTBEHHBIX JIEUCTBUUA. JTU 00I1IMe TpeOOBaHUsA, B CBOIO OUYEPEb, 11€71eC000-
pa3HO MOAPA3AENATh Ha ABE MOATrPYNIBL: J0 HEMOCPEACTBEHHOTO MOIYYEHUS
00pa3lIoB U MOCJIE HEMOCPEACTBEHHOTO MOJyUeHUs 00pa3IoB.

OO6mue TpeGoBaHMS MPU MPUHYIAUTEIHHOM MOJTYUYEHUH OMOJIOTHYECKHUX
00BEKTOB OT (PM3MYECKHUX JIMI] B KayecTBE 0Opa3LoB JJisi CPABHUTEIBHOIO MC-
cieIoBaHuA (710 HETOCPEACTBEHHOTO MOTyUeHUs 00pa3IoB):

— Hainyue (PaKTUUECKOro OCHOBAHMSI Ui IPOBEJCHUS CJIEICTBEHHOTO
JICHCTBUS;

— TMOPSIOK MPUHATUS PELICHHS O IMOJYyYEeHHUH oOpasloB JUIsl CPaBHHU-
TEJIBHOTO MCCIIEIOBAHUS: BBIHECEHHE 3aKOHHOTO, 0OOCHOBAHHOTO, MOTHUBHPO-
BAHHOI'O IMOCTAHOBJIEHUS JIMIIOM, PUHSBIIUM YTOJIOBHOE JIEJIO K CBOEMY MPOU3-
BOJICTBY (IIPOU3BOSIINM MPOBEPKY COOOUIEHUS O MPECTYIICHUHN);

— TMOATOTOBUTENIbHBIE MEPOMPUATUS K TMPOBEICHUIO CIEACTBEHHOTO
JEUCTBUS: ONpEeNeJICHUE aThl, BPEMEHH U MECTa MPOU3BOJCTBA, OMOBEIICHHE
YYaCTHUKOB M CO3/1aHHUE YCJIOBMM JJIsl X SIBKU (JIUO, Y KOTOPOr0 HEOOXOAUMO
MOJIYYUTh 00pa3Ilbl, 3aIUTHUK (2IBOKAT), CICIUANIKCT (Bpad), COTPYAHUKHU Op-
raHa JO3HaHWs I OKa3aHUs COACHCTBUA IPU MPOU3BOICTBE CJIEICTBEHHOIO
TEUCTBUS);

— TOPSIIOK MPOU3BOJCTBA CIIEICTBEHHOI'O JEHCTBUA: YAOCTOBEPEHUE B
JUYHOCTU MPUOBIBIINX, O3HAKOMJIEHUE YYaCTBYIOIIUX JIMI] C TOCTAHOBJIEHUEM O
MOJIy4YeHUH OOpa3lioB [Jisi CPABHUTEIBHOTO HCCIEAOBAHMS, PAa3bsICHEHUE UM
npas, 00s3aHHOCTEM, OTBETCTBEHHOCTH, a TAKXKE MOPAJIKa MPOU3BOJICTBA ClIEI-
CTBEHHOTO JCHCTBUS, IPEAYNPEXKICHNE O MPUMEHEHUH TEXHUYECKUX CPEJICTB,
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CrneunanbHbie TpeOOBaHUS MPU MPUHYIUTEIBHOM IMOJIYYEHUU OHOJIOTH-
YeCKUX 00BEKTOB OT (PU3NYECKUX JIUI] B KAYECTBE 00Pa3IOB AJiI CPABHUTEIILHO-
IO UCCIIEAOBAHMS:

— MPeJIoKEHUE JUIY, Y KOTOPOro HE0OXO0IMMO MOJIYyUYUTh 00pa3Ibl AJis
CPABHUTEJIIBHOTO HCCIEAOBaHUS, TOOPOBOJIBHO MX IMPEACTaBUTh. PazbsicHeHuUe,
YTO HEBBIMOJIHEHHE MPEABABICHHBIX TpeOOBaHHI 00pasyeT cOCTaB aJIMUHU-
CTPaTUBHOIO NPaBOHAPYLIEHUs, peycMOTpeHHOTO CT. 17.7 KoAlIl P®, B ciy-
yae OTKa3a OT Jayu o0pa3uoB AOOPOBOJBLHO OHU OyAyT MOJYyYEHBl MPUHYIU-
TEJIbHBIM IIyTEM C UCIIOJIb30BAaHUEM 0OE€30MaCHBIX METOJIOB;

— TIpW OTKa3e JUIa OT JOOPOBOJIBHOTO MPENOCTaBICHUS 00pa3IloB PUK-
calusl JaHHOT'O OTKa3a B IIPOTOKOJIE CIEACTBEHHOTO JEHCTBUS;

— OTCYTCTBHE aJbTEPHATUBHBIX METOJOB IMOJy4YeHUs1 00pa3loB, T.€. UC-
YyepIiaHbl UHbIE (HE CBA3aHHBIE C MPUHYXACHUEM) BO3MOXHOCTH MOJyYEHHUs 00-
pa3loB B paMKax JaHHOI'O CJIEJCTBEHHOI'O AEHCTBUS;

— MPUHYIUTEIbHOE MOJIydeHHEe 0Opa3loB HE MpecieayeT Lellb YHHUXKe-
HUS YEJIOBEKA, YMaJIEHUs €r0 BOJIH, HE MBITAETCSl TEM CAMBIM €r0 MOJYNHUTH;

— TpUMEHEHUE NMPUHYIUTEIHHOTO BMEIIATENbCTBA ISl MOTYy4YeHUs: 00-
paslioB OCHOBAHO Ha (haKTaX KOHKPETHOTO JeJia, B TOM YUCJIE CBHUJIETEILCTBY-
IOIUX O HEOOXOIUMOCTH Oe30TiaraTelibHOro MmoyydeHus: oopas3ioB. Tpedyercs
YAOCTOBEPUTHCS, YTO TOJBKO CBOEBPEMEHHOE NPHHYIUTEIBHOE MOJIYyYEHHE OT
¢buznyeckoro nuna oOpas3loB IMO3BOJUT B IOCIEAYIOIIEM OCYIIECTBUTHh HX
CpaBHEHHE IyTEM JSKCIIEPTHOIO HMCCIEAOBAaHUS C UMEIOIIMMHUCS B Jieie OOBEK-
TaMU U IPOBEPUTH, OCTABJIEHBI JIU CJIEJIbI B ONPEACIIEHHOM MECTE WJIM Ha Belle-
CTBEHHBIX JJOKA3aTeJIbCTBAX ITUM JIULIOM;

— OTCYTCTBHE YIpO3bl JJIUTEIBHOTO Bpe/a 3A0POBBIO (MOCAEACTBUM IS
3JI0pPOBbsI) B pe3yJIbTaTe NPUHYIUTEIBHOTO MOJTYyUYEHUs: 00pa3IoB;

— MHUHHUMAaJIbHBIN ypoBeHb cypoBocTU. [Ipu momydyenun o6pasios JIULIO,
y KOTOPOTO OHU OTOMpPArOTCsl, HE JOJKHO HCHBITHIBATh CUJIBHYIO (PU3MUECKYIO
0o1b nu crpaganue. [Ipumensemoe npuHykaeHUE, CONPSKEHHOE C UCIOIB30-
BaHUEM (PU3UYECKOTO (CUIIOBOT0) BO3JEHCTBUS, IOJDKHO YUUTHIBATh CHEIIUPUKY
MOJIyYeHHUs] TPeOyeMOro OMOJIOTMYECKOTO 00BEKTA, & TAKKE OBITh MPOMOPILIHO-
HaJbHBIM U COPa3MEPHBIM OKa3bIBAEMOMY IPOTHUBOAEHCTBUIO, B TOM YHCIIE Pu-
3MYECKOMY CONPOTHUBJIEHUIO JIUIA, U BMECTE C TEM — CTPEMUTHCA K MUHUMM3A-
11U yuiepOa s Iuia, y KOTOPOro NOJIy4aroT OMOJOrHYECKUE OObEKTHI;

— MPOU3BOACTBO MPUHYAUTEIBHOIO MOJYyUYEHUs 00pa30B, CBA3AHHOTO C
OTrpaHUYECHHEM IpaBa Ha HEMPUKOCHOBEHHOCTb JIMYHOCTHU (C TPUMEHEHUEM Me-
JUIMHCKOTO BMEIIATENIbCTBA), C YYaCTHEM CIICLHUATUCTAa B COOTBETCTBYIOLIEH
o0nacTu (HampuMmep, SKCIEePT-KPUMUHAIUCT, UMEIOIIUHA JOMYyCK K MPOU3BOJ-
CTBY OMOJIOTMYECKHX 3KCIEPTU3) WU Bpaya; HEMOCPEICTBEHHOE U3BSITHE — CHU-
JaMH yKa3aHHBIX JIUL ¢ 00eCIIeYeHHEM MOCTOSIHHOTO HAa0JII0IEHUs CIIeUaINCTa
(MeTMIIMHCKOTO pabOTHUKA);
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— OTpPaXX€HUE B NPOTOKOJIE BCEX MPEAIPHUHATBIX MEPHI, B TOM YHCIE
IIPUHYIUTEIBHOIO XapakTepa, B TOW ITOCIEIOBAaTEIbHOCTH, B KOTOPOW OHM
OCYLIECTBJISUIMCh, C JIOCTaTOYHBIM YPOBHEM JI€TAIU3allUHA ONUCAHUS MPUHATHIX
MED;

OOmue TpeOoBaHUS NPHU MPUHYIUTEIHHOM IMOJYYEHUU OHMOIOTUYECKUX
O00BEKTOB OT (PM3UUYECKUX JIMI] B KauecTBE OOpa3lOB AJS CPAaBHUTEIBHOTO HC-
cienoBaHus (IOCIe HEMOCPEACTBEHHOTO MOJIyYEHHUs 00Pa3IioB):

— YINIaKOBKa MOJIYYEHHbIX 0ObEKTOB B COOTBETCTBUU C MPEABABIAEMbIMU
TpeOOBaHUSIMU;

— Ppa3bsSCHEHHUE NpaBa yYaCTHUKOB, 3aKOHHbBIE HHTEPECHl KOTOPBIX OBLIH
OTpaHUYEHBl NPUHYJIUTENBHBIM IOJy4eHHEM 00pa3lloB IJsl CPaBHUTEIBHOTO
UCCJEIOBAHMsI, HAa OOXaJOBaHWE W NPOBEPKY ACHCTBUM ClIeHOBATENs, B TOM
YHCIIe B CYZAEOHOM MOPSIJIKE;

— (ukcanus B MPOTOKOJE 3asiBICHUH, NOCTYMUBIIUX OT y4aCTBYIOIIHUX
JUI TIepes, B X0/€ JIM0O MO OKOHYAHUU CJIEICTBEHHOTO JEUCTBUS, MPEIOCTaB-
J€HHE BO3MOXXHOCTH YYAaCTHHUKAM CJIEJICTBEHHOTO JEHCTBUS O3HAKOMMTHCS C
IPOTOKOJIOM JIMYHO (IIPOYUTATh UM IPOTOKOJ BCIYX), BBICKA3aTh 3aMEYaHUS O
€ro JI0NOJHEHUH, YTOUYHEHUS, IPU UX HAJIMYUU — BHECTU B MPOTOKOJI, YJIOCTO-
BEPUTH MPOTOKOJI ITyTEM €ro MOANUcaHus (yAOCTOBEpUTh (haKT OTKa3a OT IMOJ-
IIMCAaHUs WJIA HEBO3MOXXHOCTH IOJIMCAHUS IPOTOKOJIA CIEACTBEHHOIO [EH-
CTBUS).

CyneOHblil KOHTPOJIb 32 MPOU3BOJCTBOM JAHHOIO CIEACTBEHHOIO JeH-
CTBUS Yallle BCET0 MHULIMHUPYETCS MOA03PEBAEMBIM, €TI0 3aIIUTHUKOM, HO IIPABO
Ha CyJeOHYIO0 3alIUTy MPEJOCTABIIAETCS M 3aWHTEPECOBAHHBIM JIMIIAM, CTaBs-
II1M [0/ COMHEHHE 3aKOHHOCTh, 0OOCHOBAHHOCTh PELIEHUS U COONIOAEHUS T10-
pSKa IPOU3BOICTBA MIPUHYAUTEIBLHOTO MOJYy4YeHUsT 00pa3loB JUIisl CPAaBHUTEIb-
HOTo HuccienoBanusa. OgHako cyaedHoe 00kaJoBaHUE HE BIIEYET «aBTOMaTHUye-
CKOTO» MPHU3HAHUS MPUHYAUTEIBHOTO MOJyYeHUus oOpa3loB He3akOHHbIM. Cy-
IIECTBYET JOCTaTOYHOE KOJIMYECTBO IIPUMEPOB, KOTIa JKanoba ocTasisercs 0e3
YIOBJIETBOPEHMSI, a AECUCTBUSA MO MPUHYIUTEIBHOMY IOJIYYEHHUIO OMOJOrHye-
CKUX OOpa3l0B MPU3HAIOTCS 3aKOHHBIMU, OOOCHOBAHHBIMH M COpPa3MEpHBIMHU.
[IpuBeneM HECKOIBKO IMMPUMEPOB.

[Tpu ocMoTpe Mecta mpowuciiecTBUs MO (akTy pa30OMHOrO HamajgeHHs
ObUTM OOHAPY’KEHBI U U3BATHI CIIEAbl KPOBH, NMPEANOIOKHUTEILHO OCTaBICHHBIE
nono3peBaembiM 1. [Tocneannii oT 10OpOBOIBLHON Aaun 0O0pa3IOB AJIsi CPAaBHU-
TEJIBHOIO MCCIEN0BaHMs OTKa3aics. [IpoBeaeHO NMpUHYAUTEIbHOE U3BIATHE 00-
pa3ioB CiIOHBL. B nanpHeliemM Ha3HadeHa cy/ieOHas Onooruyeckast SKCIepTH-
3a, B pe3yJbTaTe MPOBEIEHUS KOTOPOW MOATBEPKIECHO MPOUCXOXKIECHUE KPOBH,
oOHapy>KeHHOW Ha MecTe mpoucuecTBus, oT nojxo3peaemoro I1. [lomyueHnnsie
JI0Ka3aTeIbCTBA MOJI0KEHbI B OCHOBY 00BHMHEHUs. OOBHHseMbIM [1. mogana xa-
71002 0 HE3aKOHHOCTH PUHYIUTEIBHOTO MOJIYYeHHs] OMOJIOTMYECKUX 00pa3LoB,
HEIOIYCTUMOCTH J0Ka3aTenbCcTB. OKTIOphCKUN pailoHHBIN cyn r. benropona,
Kak U corjacusiuasics ¢ HuM CyneOHasi KOJUIerusi o yrojloBHbIM zienam benro-
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POJICKOTO O0JIACTHOTO CyJla, MOAYEPKHYIH MPaBOMEPHOCTh MPUHYIUTEIHHOTO
NoJIy4eHHs] OMOJOTHYECKUX 00pa3loB y MOJ03PEBAEMOTO MPHU €ro OTKasze Je-
nath 3710 100poBosibHO. Kpome Toro, CynebHas Kojulerusi OTMETHIA, YTO LEJIbI0
CJIEICTBEHHOTO JICHCTBUSA ObLIT cOOp OMOJIOrMYEeCKUX 00pa3IoB, KOTOPHIE BIIO-
ciencTBun ObUTH MpoBepeHsl Ha conaaenue JIHK co cnegamu kpoBH, U3BATHI-
MU ¢ MecTa mpoucuiecTBus. OOpaTuia BHUMaHHUE, YTO MOJOOHBIE CIIEIbI IO
CBOEH MPUPOJIE XPYNKUE U HEMTPOUHBIE, TO3TOMY CYLIECTBEHHBIM ABIIsLICA (haK-
TOp BPEMEHH, HEOOXOAUMO OBLIO CPOYHO MOIYYUTH 0Opaslbl. YKazana, 4To
VIIK P® ne craBut cb60p OMOIOTHYECKUX OOpaslloB B 3aBUCHUMOCTH OT BOJHU
IIOJ03PEBAEMOr0 U HE 3aIIPENIAET CIECICTBEHHBIM OpraHaM NPUMEHEHHUE ITPUHY-
JUTEIBHBIX MEDP B ClIydae OTKa3a IOJ03PEBAEMOro OT COTpyJIHHUYECTBa. Benen-
CTBHUE ATOr0 OB CIeNIaH BBIBOJ, YTO MPUHYAUTEIBHOE BMEIIATEIBCTBO HE OBLIO
HENPABOMEPHBIM M TMPUMEHEHHUE (U3UYECKOW CHJIIbI SIBISJIOCH HEOOXOAMMBIM
JUISL TIOJy4YeHUs JokazarenbcTB. [Ipum Takux oOCTOSTENHCTBAX MPOBEICHHOE
CJIEJICTBEHHOE JEHCTBUE, COMNPSDKEHHOE C MPUHYIUTEIbHBIM HU3bATHEM, 0€3
yIpo3bl yiepoa 310pOBbI0 U JEUCTBUHM, UCKIIOYAIOIINX €r0 YHUKEHHUE U yMa-
JIAIOLIMX €70 YECTh U JOCTOMHCTBO, CY/I IIPU3HAJ 3aKOHHBIM ',

Hpyroit mpumep, HArISAHO MOTYEPKUBAIOIMIUN BaKHOCTH COOJIOECHUS
IIPOLIECCYATIbHOrO TOPSAJKA MOJIY4YEHUs: 0Opa3loB, B TOM YHUCIE CBSA3aHHOTO C
NpUMEHEHHEM NpuHYyXaeHus. [Ipu npousBoacTBE MO YTOJOBHOMY JIEy IO (ak-
Ty TOKYIIICHHUS HA TalHOE XUIIEHHE UMYIIECTBA CeI0BaTeIeM ObUIO BHIHECEHO
MOCTAaHOBJICHHE O TonydyeHuu Yy obBunsemoro III. oOpasuoB kpoBwu.
OT 100pOBOILHOTO MPEIOCTaBICHUSI O0Pa3IOB OH OTKa3aJics, 00pa3libl KPOBU
ObLIM MoNy4YeHbl NpuHyauTenbHOo. OOBHHsAeMBbIN . oOpatuics ¢ xanoboi Ha
NEeUCTBUsA ciienoBarens B JIbIcbBEHCKUI Topoackou cyn [lepmckoro kpas, a mo-
CJie 0TKa3a B YJIOBJIETBOPEHHUH >KajJoObl — C KaCCAIIMOHHOM KaJlo00i Ha MmocTa-
HoByieHHE JIBICEBEHCKOTO Topojickoro cyna B Ilepmckuii kpaeBoit cyn. Cyne6-
Hasl KOJUIETHA MO YTOJIOBHBIM fAenam [lepMckoro kpaeBoro cyza nmpu paccMmoT-
peHHH KaJloObl onpenenuia ciaeayromee. Vcxoas U3 npencTaBieHHbIX MaTepH-
aJIOB MOCTAHOBJICHUE O TOJy4eHHH 00pa3ioB KpoBH y oOBunsemoro 1. 6bu10
IOPUHATO B paMKax BO30YXJICHHOTO YrOJIOBHOIO J€ja IMpPaBOMOYHBIM Ha TO
JNOJDKHOCTHBIM JIMIIOM. JI1s1 NMPOM3BOACTBA YKA3aHHOTO CIEACTBEHHOIO JEH-
CTBHSI HIMEJIOCHh (PAKTUYECKOE OCHOBAHUE (Cpeau MPOYNX CBEACHHM, UMEIHU Me-
CTO JaHHBIE, IOJTBEPKIAIONINE OOHAPY)KEHUE Ha MECTE COBEPILIEHUS MPECTYII-
neHus (hoHapuKa, HEe IpUHaANexalero norepnesmnM). O nosydeHun oopa3uoB
JUIsL CPABHUTENBHOTO HCCJIEIOBAHMS CJel0BaTesieM ObUIO BBIHECEHO COOTBET-
CTBYIOLIEE MOCTAHOBJIEHUE, OTKa3 OOBUHIEMOr0 OT MOAMMUCAHUS KOTOPOro ObLI
HaJuIe)KaluM oopa3om 3apukcupoBad. CienoBarenb HE IPEMsITCTBOBAN 3aIUT-
HUKY B YYaCTUU B CJIEIACTBEHHOM JEHCTBHH, U3BECTUJI €0, OJTHAKO aJBOKAT CaM

! Anennamuonnoe onpezenenue Benropoackoro o6IacTHOro cyaa oT 22 OKTAOps
2014 1. mo nmemy Ne22-1812/2014. URL: http://docs.pravo.ru/document/view/68683985/
80046667.
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OTKa3aJIiCs B HEM y4acTBOBATh IO MPUYMHE OTKa3a OOBUHSIEMOT0 OT J100pOBOJIb-
HOTO TpeAocTaBiieHus o0pa3ioB kposu. [1o pe3ynbraram npousBoacTBa oTOOpa
CHEIUATNCTOM 00pPa3I0B KPOBU Y OOBHUHSEMOTO B MPUCYTCTBUU TOHATHIX OBLI
COCTaBJICH COOTBETCTBYIOIINNA MPOTOKOJ, KaKMX-TMOO0 3aMeYaHUW OT y4acTHH-
KOB TIPU TIPOBEJICHUHU CIICJICTBEHHOTO JICUCTBHS, B TOM YMCJIE B YaCTU MPUYNHE-
HUS K OOBHHSIEMOMY TEJIECHBIX MTOBPEXKICHUM, HE TOCTYMIIIO. [I[puMeHeHus mpu
U3BSITHH 00PA3IOB JIJIsi CPABHUTEIBHOTO UCCIEAOBAHUS METOJIOB, OMTACHBIX JIJIS
KU3HHA M 3]I0POBbSI WM YHIDKAIONIMX Ye€CTh M JOCTOMHCTBO oOBuHsemoro I11.,
HE YCTAHOBJICHO. B CBSI3W C aKTHBHBIM COMPOTHBIICHHEM OOBHUHSIEMOTO K HEMY
OBLJIO MPUMEHEHO aJIeKBaTHOE (PU3UYECKOE BO3/ICHCTBHE, HEOOXOIUMOE IS T10-
nydeHus: o0pa3oB KpoBu. C y4eTOM yKa3aHHBIX OOCTOSITENILCTB CYy/1 MPHUILIET K
000CHOBAaHHOMY BBIBOJy O TOM, UTO JIEWCTBHS CIEIOBATENISI COOTBETCTBOBAIIH
TpeGOBaHUAM YTOJOBHO-IIPOLIECCYALHOTO 3aKOHA .

Takum 00pa3oM, BO3ZMOXHOCTh MPUHYAUTEIBHOTO MOJIYYEHUS] OHOJIOTH-
YeCKUX OOpa3loB ISl CPaBHUTEIBLHOTO HCCIEAOBAHUS MOATBEPXKIAETCA Kak
TEOPETUYECKUMH TOJIOKEHUSIMH, OT/ICTLHBIMH HOPMaMHU 3aKOHOB U MX CHUCTEM-
HBIM TOJKOBaHHEM, TaK M CKJIAJbIBAIOIICHCS CIICICTBEHHON M Cy/IeOHON Mpak-
Ttukoi. CoOJIt0/IeHNe BBHIYWICHEHHBIX TPEOOBAHUM MPU MPUHYIUTEIHHOM MOJIY-
YeHUW OOpasIloB JIsi CPABHUTEIHHOTO HWCCIECIOBAHUS TO3BOJIAT MOIYYUTh WX
3aKOHHBIMH, OOOCHOBAHHBIMHU, MPOTIOPITMOHAIBHBIMA M COPAa3MEPHBIMU Mepa-
MU, UCKITFOYAIONINMU YHUKECHUE YECTH U JJOCTOWHCTBA JIIa, 6€3 yrpo3bl yiep-
0a UX KU3HU U 3I0POBBIO.

HecMoTpss Ha MMEIOIIYIOCS BO3MOYKHOCTh MPUHYAUTEIBLHOTO TOTYUYEHUS
00pa3IoB AJi CPAaBHUTEIHHOTO UCCIIEAOBAHUS, CIEI0BATENN MPU OTKA3€ JUIA OT
UX JOOPOBOJBHOTO MPEIOCTABICHHS B PEIIKMX CIydasxX MPUOETAIOT K UCTIOB30-
BaHUIO MpUHYKIAeHUS. [I[pUMEHsI0TCs, KaK MPaBUIIO0, UHBIE CIIOCOOBI MOIYYESHHUS
Ouoyornyeckux OOBEKTOB, IMO3BOJSIONIME B JaJbHEWUIIEM MPOBECTH CpaBHU-
TeNbHOE HccienoBaHue. Tak, ompeneneHHash 4acTh OOBEKTOB (CBOOOIHBIE U
YCIIOBHO-CBOOO/IHBIE OMOJIOTUYECKHUE OOBEKThI — MPOU3BOIHBIE OT (PUINUYECKUX
JMI]) MOTYT OBITH TOJYYE€HBI OOBICKOM, BBIEMKOW, WHBIMH CJICICTBCHHBIMU H
IpoIeCCyalIbHBIMU JielcTBUsIMUA. Harmpumep, npu MporHO3UPYEeMOM OTKaze OT
J0OPOBOJBLHOTO TPEOCTABIICHUS YIACTHUKOM CIICJICTBEHHOTO JCUCTBHS 00pas-
IIOB JJII CPAaBHUTEIHHOTO MCCIICAOBAHS ¥ TIPY HAJTUYUHA CBEICHUN O CIade dTUM
JMIIOM KPOBU HA aHAJIM3 HE MCKIIFOYECHO TOJyYeHUE TAaHHOTO OOBEKTa BHIEMKOM
U3 MEIUIIMHCKOTO yupexacHus. OaHako MoM0OHBIH BapUaHT YCIOXKHICTCS Kak
BPEMEHHBIM (haKTOPOM, BIIMSIONIMM Ha (DPU3UYECKYI0 COXPAaHHOCTh OOBEKTa W
BO3MOYXHOCTB €T0 TIOJTyYCHHS, TAaK U PEIKOCTHIO MOJO0OHBIX CUTYaITHIA.

JIpyruM pactpocTpaHEHHBIM CITIOCOOOM TOJMYyYEeHUS OT (DU3UYCCKUX JIHUI]
OMOJIOTUYECKUX OOBEKTOB MPHU OTKAa3€ (B TOM UHKCIIE MPOTHOZUPYEMOM) TOCIE/-
HUX OT JOOPOBOJIBHOI'O MX IMPEIOCTABIICHUS SABIISIETCS UX MOJyYEHHUE MOCpe-

! Kaccanmonnoe onpenenenue Ilepmckoro kpaesoro cyaa ot 7 utons 2011 r. no aeny
Ne 22-4856 // CIIC KoncynbrantlLitoc.
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CTBOM ONEPATHUBHO-PO3BICKHOMN AesitenbHOCTH. CrenoBareib, PyKOBOJACTBYSCH
. 4 4. 2 ct. 38 VIIK P®, nopyuaer oprany J103HaHUs MPOBEACHUE ONIEPATUBHO-
PO3BICKHBIX MEPOIPUSATUN NJISl MOTYyUYEHUs OMOJOTUYECKUX OOBEKTOB C IIENIBIO
JaTbHEUIIEro CPABHUTEILHOTO UCCIIEI0BAHUS.

Jlo 2008 r. BBIIIEyKA3aHHBIA BapUAHT MOJIYYCHHS OMOIIOTHYECKIX 00BEK-
TOB OBbLI TOBOJIBHO paclpoCTpaHeHHbIM. OIHAKO MOCJE TOTO Kak ObUT chopMy-
JUPOBAH TE€3UC O HEBO3MOXKHOCTH MOJAMEHBI MPOIECCYaTbHOTO JEUCTBUS OIepa-
TUBHO-PO3BICKHBIM MEPOIPHUITHEM, PACIPOCTPAHEHHOCTh CIIYy4YaeB MOIYYECHUS
00BEKTOB OMOJIOTUYECKOTO TMPOUCXOXKICHUS OT (HPU3UIECKUX JIUI] TIOCPEACTBOM
OTIEPATUBHO-PO3BICKHON JESATEILHOCTH B TPABONPUMEHUTEIIBHOM MPAKTUKE
CTaJia yMEHbIIAThCSL.

Koncturyumonunsii Cyn Poccuiickoit @eaepanuu NOAYEPKHYJI, YTO MPO-
BEJICHUE B CBSI3M C MPOU3BOJCTBOM MPEIBAPUTEIHHOTO PACCIEIOBAHUS 110 YTO-
JIOBHOMY JI€JIy OIEPAaTUBHO-PO3BICKHBIX MEPOIPHUSTUNA HE MOXKET MOJMEHSThH
npoleccyanbHble  ACHCTBUS, M OCYIIECTBICHHS KOTOPBIX YTOJIOBHO-
npoleccyalbHbIM 3aKOHOM, B yacTHOCTH cT. 202 YIIK P®, ycraHoBieHa cme-
nuanspHas npoueaypal.

Takas cneunanbHas npoueaypa, periiamentupoanHas YIIK PO, npeny-
CMaTPHUBAET MPOU3BOJICTBO CJIEICTBEHHOIO JEHCTBUS C YYETOM OCOOEHHOCTEM
MIPABOBOT'0 TOJIOXKEHUS OOBHHSIEMOI0, YCTAHABIMBAIOIIETO JOMOJIHUTEIbHBIC
rapaHTUU 3alIUThI €ro MPaB U 3aKOHHBIX MHTEPECOB, B TO BPEMS KaK OCYIIIECTB-
JIEHUE OTIEePATUBHO-PO3BICKHOTO MEPOIPUSATHS B3aMEH CIIEJICTBEHHOTO JEHCTBUS
MpeAnojaraet, yTo oopasipl rojoca MoiayyarT CKPbITHO OT OOBUHsSIEMOro, 0e3
pa3bsICHEHUsI MPOIIECCYyaIbHBIX MPaB, B OTCYTCTBUE €ro 3aluTHUKA U T.1. [lo-
noOHas 3aMeHa Oblila paclieHeHa Kak HapylIeHUE MpaB U yMaJIeHHE JOCTOMH-
cTBa nuyHoCTU. [locneacTBuUs 71 MPAaBONPUMEHUTEIBHON J1€ITETbHOCTH BbIpa-
3WIKCh B TOM, YTO 00pa3libl, OJTyYEHHBIE TOJJOOHBIM 00pa30M, a TaAKKE MPOU3-
BOJHBIE OT HUX MPOTOKOJIBI CJIEICTBEHHBIX ACHCTBUN U JPYTUE NOKa3aTelIbCTBa
CTaJu MPU3HABATHCS IOJYYEHHBIMU C HApYIICHHUEM 3aKOHA, HE HMEIOLIUMHU
FOPUIMYECKOM CUJIBI U HEJIOIYCTUMBIMH JIJIS1 UCIIOJIB30BaHUA B IOKa3bIBAHUU.

Tax, Bepxousiit Cyg P B 0630pe cyneOHo# npaktuku 3a 2009 r. npu-
BEJI MpUMEp OOOCHOBAHHOI'O MCKJIKOYEHUS CYJOM M3 YMCIa JOKa3aTelIbCTB He-
CKOJIBKUX 3aKioueHu (GoHOCKommuecknx 3kcnepTtu3. Cyq paclieHHa Kak He
BBITIOJTHEHHBIE HAJUIeXKAIIUM 00pa3oM OpraHaMu IMPEeABAPUTEIBLHOIO CIEICTBUS
tpeboBanus ct. 202 YIIK P® B yactu nmonydeHus: oOpa3iioB rojiocoB 0OBHUHsIE-
MBIX I IPOBEACHUS CPAaBHUTEIIBHOTO HCCieoBaHus. B yacTHOCTH, 00pa3Iisl
roJIOCOB OOBHHSIEMBIX ObUIM MOJIYYEHBI CKPBITHO OT HUX, B OTCYTCTBHE HX 3a-
IIUTHUKOB, 0€3 Pa3bsICHEHUs] UM MPOIECCyalbHBIX MpaB, pe3yJbTaThl MPOBeE-

' O6 oTkase B NpMHATHH K PacCMOTPEHHIO kanoObl rpaxknanuHa byxposa JI.JO. Ha
HapylLIeHHE ero KOHCTUTYLIMOHHBIX TpaB 4. 4 cT. 21, c1. 84, 86 1 89 VIIK P® u cT. 2 1 6 de-
JepabHOro 3akoHa «O0 omepaTHBHO-PO3BICKHON AEATENBHOCTIY : onpeneneHue Koncrury-
rmonHoro Cyna PO ot 24 suBaps 2008 r. Ne 104-O-0O // CIIC Koncynsrantltoc.
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JICHHBIX 3arucel 6ecesl ¢ 0OBUHAEMBIMU OBLIU Cpa3y ke MepefaHbl A Mpou3-
BOJACTBAa (POHOCKOMMYECKHX OHKCIEPTU3, YTO MPOTUBOPEUMIIO TOJIOKEHUIM
cr. 47, 166 YIIK PO

HecmoTps Ha TO, 4TO MpUBEACHHBIE MOJIOKEHUS KacaJIUCh JIMIIL 00pa3-
LIOB T0JIOCA, YACTh MPAKTHYECKUX COTPYIHHUKOB, IIEPECTPAXOBABIIUCHY», OTO-
IUTA OT MPAaKTUKU MOITYYeHHs] OMOJOTHYECKHX 00paslloB MOCPEICTBOM OIepa-
THUBHO-PO3BICKHOM JI€ATEIHOCTH, YaCTh — BUJIOU3MEHWIH €€ CIIETYIOLUUM 00pa-
30M. [loyunB 0TKa3 Mog03peBaeMoOro OT J0OPOBOJIBHOTO MPEIOCTABICHUS 00-
pa3LoB JUIsl CPAaBHUTEIBHOIO HCCIEAOBaHUs, CIEI0BaTEIb OTOUPAET Yy HETO 3a-
ABJICHHUE, B KOTOpOM (GuKkcupyeT (pakT oTkasza. [locie 3Toro HampasiseT oprany
NO3HAHMS MOPYYEHUE O MPOU3BOACTBE ONEPATUBHO-PO3BICKHBIX MEPOIPHUITHH,
M0 pe3yJIbTaTy NPOBEIEHUS KOTOPBIX MPOCHT MPEJOCTABUTH OMOJOTHUYECKHE
o0pasiibl M0I03PEBAEMOT0 I MMOCIEeAYIONEro Ha3HAUYCHUS U TTPOBEICHUS IKC-
NEPTU3BL.

[TonoOHBINM aNrOpuT™M JIEUCTBUN HE MPOTUBOPEUYHUT BBINICYKA3aHHBIM I10-
sunusaM Koncrurynmonnoro u BepxosHoro cynnoB P®, ¢ TOUku 3peHuUs npaso-
npuMenuTeneii”. JIoruka paccyIeHui IIOCAEAHUX 3aKIK0YAETCSA B CIIELYOIIEM:
CJIEI0BATENb HE CMOT IPOBECTH CIIEACTBEHHOE JIEWCTBHE BBUIY OTKa3a IOJO-
3pEBAEMOro OT J10OPOBOJIBHOIO MPENOCTABICHUSI 00pa3LOB, a 3TO HUCKIIOUHIIO
UX TOJYYEHHUE B PaMKaX CHEHUAIBHOM MPOLENYPHI, IPEIyCMOTPEHHOM CT. 202
VIIK P®. O603HaueHHBIN AJITOPUTM, 10 MHEHUIO UHTEPBBIOMPOBAHHBIX CIIE/I0-
Baresed, oOecrneuyrnBaeT OTCYTCTBHE IOJIMEHBI CIEACTBEHHOTO JEHCTBUSI He-
[JIACHBIM OIIEPATHUBHO-PO3BICKHBIM MEPOIPUATHEM.

[Tozumus Koncruryunonnoro Cyna P® o nmpuMeHEHHH BO3MOKHOCTEM
OMEPAaTUBHO-PO3BICKHON NI€ATEILHOCTH MPH MOJYyYEHUH OO0pa3LoB ISl CPABHU-
TEJIBHOI'O MCCIIEIOBaHUs, CKOPPEKTUPOBAaHHAsA UM B OIpPEIEIECHUU OT 28 CEH-
Ta0pst 2017 r. Ne 2211-O, MOXKeT 0TYaCTH MOATBEPKIAATh MPABUILHOCTD BhIIIIE-
MPUBEACHHONW JOTUKH npaBonpuMmenuteneil. Tak, Koncturyunonunsii Cyn PO
OTMETHJI BO3MOXHOCTh HCIIOJIb30BaHUS MHBIX (HE YTrOJIOBHO-IPOLECCYAIbHBIX )
IpoLeayp, NPEeLyCMOTPEHHBIX IEUCTBYIOIUM 3aKOHOJAATEIbCTBOM U HE IIPOTH-
Bopevammx TpedboBanusMm 4. 3 cr. 55 Koncturymuu Poccutickoit denepanmm,
[P MOJIyYEHUH 00pa3loB Il CpAaBHUTENBHOTO uccienoBanus. [lpu stom Kon-
ctuTyunoHHbI Cyn PO noguepkHy1, 4TO IPOBEAEHUE ONIEPATUBHO-PO3BICKHBIX
MEpPONPUATHNA IO NOPYYEHHIO CIIENOBATENSI HE NPOTHUBONOCTABISAETCA CIEN-
CTBEHHBIM U MPOLIECCYATbHBIM JIEVCTBUSAM, a COTJIACYETCS C HUMU; OTBEYAET KaK
Ha3HAYCHUIO YroJIOBHOTO cynornpou3Bojctsa (cT. 6 YIIK P®), Tak u goctuxe-

' O630p 3akoHOmaTenncTBa M cyaeOHOi mpakTuku Bepxosnoro Cyna Poccuiickoit
®enepanunu 3a yeTBepThid kBapTan 2009 r. : yTB. nocranosieHueM llpesuanyma BepxoBHOro
Cyna P® ot 10 mapta 2010 r. // CIIC KoncynsrantlLtoc.

2 PesynbTaThl MHTEpBbIOUpoBaHus Gonee 100 cremosaTeneil u pykosoauTeneii cuen-
CTBEHHBIX OpraHoB pa3HbIx ypoBHed MBJI Poccun no Kpacnosipckomy, [Ipumopckomy kpa-
am, OMmckoi, Tomckoit obnactsm, pecriyOiarkam TeiBa u Xakacusl.
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HUIO LIEJIEH, B KOTOPBIX OCYIIECTBIISIETCA ONEPATUBHO-PO3BICKHAS AEATEIBHOCTD
(ct. 1 ®enepanbuoro 3akona «O0 ONEPaTHBHO-PO3LICKHOM JEATENLHOCTHY)! .

Bwmecre ¢ Tem BBIIENPUBENECHHBIN AIITOPUTM, O3BOJISIFOLINHI, 10 MHEHHUIO
MIPABONPUMEHUTENEH, IHUPOKO PACHPOCTPAHUTH MPAKTUKY 3aMEHBI CJIE/ICTBEH-
HOTO JEMCTBUSI B LIENSAX MOJyYEHHUs OMOJIOTMYECKUX OOBEKTOB IMPOBEICHUEM
OIEPaTUBHO-PO3BICKHOTO MEPOIPUATHS, BBI3BIBAET HAPEKAHUS IO OTIEIbHBIM
aCIEKTaM.

Bo-nepBeiX, Mog00HOE HEMNTACHOE MOJy4YeHHE 00pa3LoB 1Jisi CPAaBHUTEIIb-
HOT'O MCCIIEOBAaHUS MCKJIKOYAET MPUCYTCTBUE 3AILUTHHUKA, PAa3bICHEHHE I0JI0-
3peBaeMoMy €ro Inpas, npeaycMoTpeHHbIX cT. 46 YIIK P® u 1.n1. Hanmuwue 3a-
SIBJICHUSI MOJI03PEBAEMOT0 00 OTKa3e JOOPOBOJLHOIO MPEIOCTaBIICHUS 00pa3-
L[OB CUTYallMI0 B 0003HAYEHHOM acleKTe MPUHIMUITNAIBHO HE MEHSIET.

Bo-BTOpBIX, MOI00HBIN BapUaHT ACHCTBHM HCKIIIOYAET BO3MOXKHYIO YIO-
JIOBHO-TIPOIIECCYaTbHYIO aJIbTEPHATUBY IMPHU OTKa3e OT JTI0OPOBOJILHOTO MpPEIo-
CTaBJICHUSI 00Pa3OB — UX MPUHYAUTENbHOE MojdyueHue. [Ipyu npuHyuTenbHOM
MOJIYYEHUH, B OTJIMYHE OT HETJACHOIO MOJYyYEHHUs, NEHCTBUS CIea0BaTels, He-
CMOTpSI Ha OrpaHUYEHUE ITpaBa HA HEMPUKOCHOBEHHOCTh JIMYHOCTH, UMEIOT CY-
LIECTBEHHOE JOCTOMHCTBO — OTKPBITBIM XapaKTep MO OTHOUIEHUIO K I10J03PEBa-
€MOMY, MPEAOCTABIISAS IOCIEIHEMY JAOMOJTHUTEIbHBIE TAPAHTHH U BO3MOXKHOCTb
peanu3anuuy ero mpaBa Ha 3aIluTy.

B-tpersux, Koncrurynunonnsiii Cyn P ckoppekTHpoBail CBOKO IMO3ULUIO
UCKJIIOUUTENFHO K TaKOMY OOBEKTY, Kak 00pa3lbl rojoca, KOTOpbIe B CHIIy UX
crenu(PUIHOCTH HE MOTYT OBITh MOJIyYEHBI MPUHYIUTEIBLHBIM MyTeM (B OTJIH-
gye OT OMOJIOTMYECKUX 0OBEKTOB, MOJYyYaeMbIX OT YEJIOBEKa). ITa OCOOCHHOCTh
obu1a 0c060 nmoguepkuyta KoncrturynuonnsiMm Cynom PO B onpenenenuu ot 28
ceHTsa0ps 2017 . Ne 2211-0. Takum oOpa3oM, pacipoCTPaHITh JaHHOE HCKITIO-
YeHHE Ha MOJyYyeHHue OMOJIOTHYECKUX 00bEKTOB HEIOMYCTUMO.

[TorTOMY ClEAyeT 3aKIOYUTh, YTO B KaXJAOM CIydae OTKa3a IoJ03peBac-
MOTO OT J0OpPOBOJILHOTO MPENOCTABICHUS UM OHMOJIOTMYECKHX 00pasloB s
CPaBHUTEJIBHOI'O MCCIIEIOBAHUS CJIEI0BATENI0 HEOOXOAMMO B MEPBYIO OUepeb
pPaccMOTPETh BO3MOKHOCTh MPUHYJUTEIBLHOIO UX MOJYy4YEeHUS B nopsake cT. 202
VIIK PO, opueHTHpYSCH IPU 3TOM Ha 0OOCHOBAHHOCTh U COPa3MEPHOCTh Orpa-
HUYEHUS! KOHCTUTYLIMOHHBIX MPaB JUYHOCTU. B cilyyae HEBO3MOXHOCTH IpH-
HYJHUTEJIBHOTO MOJY4YEHUs OOBEKTOB (HampHUMep, MPU BEPOSITHOCTH NMpPUUYUHE-
HUS BpeJia 3/I0POBBIO JIMILY IPU OTOMpaHUU y HEro OMOJIOrMYECKUX 00pa3loB)
HEO0OXOJAMMO OTKa3aTbCAd OT MPOU3BOJCTBA CIEICTBEHHOIO ACHCTBUS B IMOJb3Y
OIMEepPaTUBHO-PO3BICKHOTO MeporpusaTus. [Ipy 3ToM 11 UCKITIOYEHUs TPETEH3U
CO CTOPOHBI 3aUIUThI, MPOKYpaTyphl U CyAa O MOJAMEHE CJIEeICTBEHHOro IeH-

' 06 oTkase B NPUHATHH K PaCCMOTPEHHIO KaNoObl rpakaaHku YppaHuepoil B.5. Ha
HapylLIeHHE €€ KOHCTUTYLMOHHBIX IpaB 4. 4 cT. 21, ct. 86, 87 u 89 VIIK P®, ct1. 2, 6 n 12
®enepanbHOro 3akoHa «O0 ONepaTUBHO-PO3BICKHOM AESITENBHOCTHY : onpeaencHue Konctu-
tyunoHHoro Cyna P® ot 28 centsiOpst 2017 r. Ne 2211-0O // CIIC Koncynprantlliroc.
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CTBHA OIICPATUBHO-PO3BICKHBIM MCPOIIPUATHCM CJICAOBATCIIIO, IIPCIKAC YCM
l'IpI/I6CFaTB K HCIIOJIB30BaHHIO OHepaTI/IBHO-pO?;BICKHOﬁ IMpOoLCAYPHI, HGJIGCOO6-
pa3HO B IIMCBMCHHOM BHJC 000CHOBAaThH CBOE pPCHICHUC B ITIOCTAHOBJICHHUHU O HC-
IIPpOBCACHUU CJIICACTBCHHOI'O I[eI\/JICTBI/I?I B BHUJC ITOJIYUCHUA 06pa3u03 oJIA CpaB-
HHUTCJIIBHOI'O MCCIICOAOBAHUA, a IIOCJIC — IMOATIOTOBUTL IMMOPYUYCHHUC O IIPOBCIACHUU
OTACJIIBbHBIX OIICPATUBHO-PO3BICKHBIX MCpOHpHﬂTHﬁ.

§ 2. OGecneuenue yuacTusa OOBUHAEMOTO
B CyIEOHOM pa30ouparejIbCTBE U HA/JIEKAIIEro ero moBeaeHusd
IIPH IPOU3BO/ICTBE II0 YTOJIOBHOMY i€y IIyTE€M H30paHusd
MepbI IIpecevYeHNs B BU/I€ 3aKJIIOUEHUS MO/ CTPAKY

Kak nonuepkuBasiocs paHee, peaausanus 3agad J10Cy1eO0HOT0 IPOU3BOJI-
CTBAa BO MHOT'OM 3aBHCHUT OT MHCTPYMEHTApHs, KOTOPBIM pacrojiaraeT Clel10Ba-
TE€JIb MPU MPOU3BOJICTBE IO YTOJIOBHOMY zeily. HenooneHka 1 HEeMCIoib30BaHUE
CPEACTB peaju3aluy 3a7a4 IpeaBapUTEIbHOIO PACCIIEIOBAHUS MOTYT IPUBECTH
K HEBO3MOKHOCTH HAJJIEKAILIETO UX OCYIIECTBIEHHUS. PaccMOTpUM psii acnek-
TOB, KaCalOMIMXCA OOECIEUYCHHS y4acTus OOBHHSIEMOTO B CyJaeOHOM pa3bupa-
TEJIbCTBE M HAJICKAILETO €ro MOBEICHUS IMPU MPOU3BOJCTBE MO YTOJIOBHOMY
JIeNTy TIOCPEACTBOM U30paHUsi MEPhI TIPECEUCHHS B BUJIC 3aKJIFOYSHUS MO CTpa-
Ky.

[Ipu pa3paboTKe MPaBOBBIX HOPM, PETJIAMEHTUPYIOIIMX OCHOBAHUS H3-
OpaHus Mep TMpecedeHus, 3aKOHOAATENb, YUUTHIBAs MPEBCHTHBHBIN XapakTep
Mep MpeceyeHusl, UCTI0JIb30BaJl IOPUIUUECKYIO0 KOHCTPYKIIUIO, MO TYEPKHYBIIIYIO,
YTO BBIBOJ O HEHAJUJIEXKAILEM MOBEACHUU YTOJOBHO-NPECIEAYEMOIO JIMIAa MO-
KeT ObITh BeposITHOCTHBIM (cT. 97 VIIK P®). BmecTte ¢ TeM B MpuUBEICHHOM
HOpMeE, Kak U B psjae apyrux nojoxenuid YIIK PO, purypupyer tpedoBanue
JOCTAaTOYHOCTU (PAKTUYECKUX OOCTOATENHCTB, C YUETOM KOTOPOI'O JIEJIAETCs Bbl-
BOJI O HAJIMYUU (OTCYTCTBUHM) OCHOBAHUS JIJIsl U30paHust Mephl npeceuenus. Kak
UTOT, TIOATBEPKICHNE OCHOBAHUS JUTsl M30paHUsi MEPhI MPECEYEHUSI HE CTaBUTCS
B MPSIMYIO 3aBUCUMOCTh OT YTOJIOBHO-IIPOLIECCYAIbHOTO HApYIIEHUSs, IPOLECCY-
QIBHOTO CTaTyca W JAPYTHX MOJOOHBIX OOCTOATENHCTB, a B MEPBYIO OUYEPEIb
00yCJIOBIIMBAETCS] BHIBOJIOM O BO3MOKHOCTH HEHAJIJICKAIIETO MOBEIEHNsS 00BH-
HseMoro (IoJ03peBaeMoro), MpoU3BEeICHHLIM Ha OCHOBAaHUU OLIEHKU C TTO3UIIMI
3aKOHA, COBECTH, 3APABOr0 CMBICIA M JOCTATOYHBIX JUIS DTOTO CBEIECHHIA!.
K coxanenuto, HECMOTpPSI Ha BBISIBISIEMbIE NPU CUCTEMHOM TOJIKOBAHHHM BO3-
MOXHOCTH, 3aJI0’)KCHHbBIC B 3aKOH, OTJEJIbHbIE IPUMEPHI CIEICTBEHHOU U Cy1e0-
HOM MPaKTHUKH, a TAKXKE MPEJJIOKEHUSI YUSHBIX MPOIECCYyaTUCTOB, CKJIAIbIBAO-
ascs MpakTUKa Mo OOJbIIeH YacTH MPOAOJIKAET OCTABAThCS KOHCEPBATUBHOM

' Cymuunpin A.B., Boponos JI.A. 3aKOHHOCTb ¥ 060CHOBAHHOCTH MPMMEHEHHUS MEPbI
IpeceyeHus B BUJE 3aKII0UEHUS O/ CTpaxy : yueOHoe nocobue. Kpacnosipck, 2014. C. 55-56.
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U HE BCerja crnocoOHoi copazMepHO U 3(PHEKTUBHO pearupoBaTh HA MPOTUBO-
JNENUCTBHUE CO CTOPOHBI COBPEMEHHOM MPECTYITHOCTH.

C yd4eroM yCpEeIHEHHOTO IOKa3aTessl YIOBJICTBOPEHUS XOJATalCTB 00
M30paHuK MEpPHI IIPECEUEHHS B BUJIE 3aKIIOYEHUS IO CTPaxKy Ha ypoBHE 90%!
MO>KET OBITh CJEJIaH BBIBOJI 00 YIOBIETBOPUTEIHLHOM MOJOKEHHUH CIICICTBEHHO-
CyeOHOM MPAaKTUKU B JAHHOM HaIlpaBJICHUMU.

OnHako crneayer y4YuTbhiBaTh, YTO YMCIO YKa3aHHBIX XOJATaWCTB, pac-
CMOTPEHHBIX B CyJaX, B MOCIEIHEE BpeMsl HEYKJIOHHO cHuxkaercs (2017 r. —
126383, 2016 T. — 136580, 2015 r. — 154066). Kpome Toro, 3a nudpamu craTu-
CTUKH OCTAlOTCS YCJIOBHS, B KOTOPBIX MPABONPUMEHHUTEISIM MPUXOIUTCS MOM-
TBEPXKJIaTh HAJIMUME KOHKPETHBIX (PAKTOB, CBUACTEIHCTBYIOIMIMX O BO3MOXKHO-
CTHM HEHQJICXKAIIEro MoBeAeHus Juna. M ecnu ycTaHOBIEHHE TUNWYHBIX JTaH-
HbIX, IMOJTBEPKIAOIINX HAIMYHE OCHOBAHUA, MpPEeaycMOTpeHHoro m. 1 4.1
ct. 97 VIIK P®, B BHjae BHE3amHOTO MPUOOpETEHUsS OWUJIETOB IJis OThE3/a, a
TaKXE€ COBEPILICHHE MHBIX CXOXKUX JICMCTBUM, CBUIETEIbCTBYIOLIUX O Hamepe-
HHUU CKPBITHCS, JTUKBUIALMUA COLMAIIBHOW M 3KOHOMHYECKON MPUBI3AHHOCTEH,
HE COCTAaBJISIET 3aTPYJHEHUHN, TO B OTACIBHBIX CUTyaIlUAX MOJ00HBIC JaHHBIC B
PacoOpsSKEHUHN CIIEA0BATEIISI MOTYT OTCYTCTBOBATh.

Takoe OTCYyTCTBHE CBEICHUN XapaKTEPHO B MEPBYIO OUEPEb JJIs HAYaJlb-
HOrO 3Tamna MPOM3BOACTBA MO JIENy, OTIIMYAIOLIETOCS OT MOCIECIYIOUIUX, KaK
MpaBuiIo, OCTPeIM JehunuroM wHPopMammu. Kpome TOTo, MOMOIHUTETHLHBIM
(hakTOpOM, BIMSIOIIMM Ha OTCYTCTBHE TpeOyemMoil nHpOopMaIu, MOTYT SIBJISTh-
Csl OCOOCHHOCTH JIMIA, B OTHOLIEHUH KOTOPOTO MPENNOJaraeTcs pelieHue Bo-
nmpoca 00 M30paHUU MEpHI MPECEUCHUS B BHUJE 3aKIIOUCHHS IMOJ CTpaxy. Tak,
JUlla ¢ KPUMUHAIBHBIM OIBITOM, paHee HaXOJUBIIHMECS IMOJI CTPa)Keil, OTObI-
BaBIlIME HaKa3aHUE, CBI3aHHOE C JUIIEHUEM CBOOO/IbI, HEOJJHOKPATHO CyJUMBIE,
YYaCTHUKU OPraHU30BaHHBIX MPECTYNHBIX (POPMUPOBAHUMN, B TOM YHUCIIE TEPPO-
PUCTUYECKON M DKCTPEMHMCTCKOW HAIPABICHHOCTH W T.JA., KaK IPaBWIO, HE
TOJIBKO HE JEMOHCTPUPYIOT COOTBETCTBYIOIIUX JEUCTBUM, HO U CKPBIBAIOT CBOU
HAMEPEHHUS [0 HEHaJUIeKaueMy IoBeAeHuo. [Ipu 3ToM nmpou3BOACTBO MOXKET
UITH O TIPECTYIHBIX ACSTHUSNX, OTHOCSIIUXCS K YMBIIUICHHBIM TSHKKHUM U 0CO00
TSDKKUM KaTErOpUsIM NPECTYIICHUM.

B 0003HaueHHON CUTyaIuy MPECTABISETCS 1IeIeCO00pa3HbIM UCTIOIB30-
BAaHME CBEJCHUMN O TSHKECTU COBEPILIEHHOTO MPECTYIUIEHUs (MpeIonpeaeasieMbIX
XapakTepoM M CTENEHBIO OOIIECTBEHHOW OMAcCHOCTH, (PAKTUYECKUMH OOCTOS-
TEIbCTBAMU COBEPIICHHUSI ICSTHUS) HA HayaJbHOM JTalle MPOU3BOJCTBA IO LIy
MPA OLICHKE BEPOSITHOCTH HACTYIUJICHUS HETaTUBHBIX IMOCJEACTBUM, MEPEUHC-
neHHbIX B 1. 1 4. 1 ct. 97 VIIK P®. A uMeHHO JaHHBIE O TSHKECTH MPECTYILIEC-
HUS, BMEHSIEMOIO B BUHY JIMIY, 1 BO3MOXXHOCTb HAa3HAUEHUsI HAKa3aHUS B BUJIC
JUIIEHUS] CBOOOABI Ha JUTUTENBHBIA CPOK MOTYT BBICTYIATh B Kaue€CTBE €WH-

' Ceenenns Cyne6roro memapramenta npu Bepxosnom Cyne Poccuiickoit denepa-
un. URL: http://www.cdep.ru.
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CTBEHHBIX U JIOCTaTOYHBIX (PAKTUUECKHUX JAaHHBIX, [MOJTBEPKIAIOLUINX HAJINYHE
ocHoBanus (1. 1 4. 1 ct. 97 YIIK P®) nnst uzOpanusi Mepbl IpecedeHus B BHUJIC
3aKJIFOYEHHUSI 1101 CTPAXKy Ha IIEPBOHAYAJIBHOM 3TaIle€ PacCiIeI0OBaHUS.

B cucreme ocHoBaHUM, YCIIOBHM, 0OCTOSTEIBCTB, ONPEACISIONINX BO3-
MOKHOCTh M HEOOXOAMMOCTh M30paHusl U NIPUMEHEHUs Mep IpeceyeHus, npu-
CYTCTBYET TSDKECTh IPECTYIUICHUS. YKa3aHHas MpaBOBasi KaTeropusi, COrjJacHoO
cT. 99 VIIK P®, oTHOCHUTCS K OOCTOSITENIbCTBAM, YUYUTHIBAEMBIM IIPU U30paHUU
U IPUMEHEHUU MEpP MPECceUYeHUs, HO HE SBJIAETCS OCHOBAaHUEM JUIsl U30paHUs
aToi1 Mephl (cT. 97 VIIK PD).

O600uIeHNEe TPAKTUKU U30paHUsI MEPHI IPECEUEHUs B BUJE 3AKIIOYEHUS
MOJI CTPaXXy, pe3yibTaThl aHKETUPOBAHUS, UHTEPBBIOMPOBAHUS ClieOBaTENEH
MTOKa3bIBAIOT, YTO HEPEJIKO TSXKECTh COBEPILICHHOIO MPECTYIIIEHUS caMa 1o cede
IPENOAHOCUTCS B KAUEeCTBE OCHOBAHUS JUIsl U30paHusl MEphl IPECEUEHUs B BUIE
3aKJIH0YEHUS MO cTpaxy. IIpu 3TOM KOHKpETHBIE JaHHBIE, NOATBEPKIAAIOLINE
HaJIMYME OCHOBAHUH, OCTAIOTCSI HEYCTaHOBJIECHHBIMU B JIOCTaTOYHOM MEPE.

VYKa3aHHBIA NOAXOJ MPUBOJUT IMPABONPUMEHHUTENEN K OTOXKIECCTBICHUIO
OCHOBaHUM, YCIIOBUN M 0OCTOSTENBCTB M30paHMsl MEphl IPECEUEHUs B BHUJIE 3a-
KJIIOYEeHMsI 1oA cTpaxy. MTorom sBisiercst moaMeHa TpeOOBaHHM, OompeseieH-
HBIX 3aKOHOM (HampuMep, OCHOBAaHMUU Ui M30paHus MEpbl pecedyeHust — 00-
CTOSITEJIbCTBAMH, KOTOPbIE HEOOXOJUMO YYMUTHIBATh NPH U30paHUU MEpHI Ipe-
CEUeHHs1), B pE3yJIbTaTe YETO B YJOBIECTBOPEHUU XO0aTaiicTBa 00 M30paHuu Me-
pBI IpEceYeHMs B BUJIE 3aKIIOUEHUS 0] CTPAKy 3aKOHOMEPHO OTKAa3bIBAOT.

Tak, HukyJIMHCKUN panloHHBINA CyA I'. MOCKBBI OTKa3al B yJOBJIETBOpE-
HUU XOJaTaiicTBa cienoBaress 00 M30paHuu Mephl MPECEUYEHUs] B BUJE 3aKIIO-
yeHus noj ctpaxy. IlpuHumas pemenne o0 oTkasze, CyJ ykas3ad, 4ToO B MOCTa-
HOBJICHUU CJIEZIOBATENS] HE COAEPHKHUTCS CChUIOK Ha Kakue-TuM00 (aKkTUUYeCcKHe
JaHHbIE, JAlOIIME OCHOBAHMs IoJlaraTh, 4YTO, HaXoAACh Ha cBoOoxe, b. Moxer
CKPBITBCSL OT CJIEACTBUS U cyna J1M00 MHBIM 00pa3oM BOCIPENSITCTBOBATH IPO-
U3BOJICTBY IO YrojoOBHOMY neny. Cama mo ce0e TsSXKeCTb NMPECTYIJICHUs, B CO-
BEpILIEHUU KOTOpOro ooBuHseTcs b., He siBiseTcs ocHOBaHUEM JUIsl U30paHus B
OTHOLIEHUYU HEr0 MEPHI IPECEUEHUS B BUJIE 3aKIIFOUEHHUS IO CTpaxy. Pemenue
CyJla MepBOM MHCTAHIMHU CyJeOHas KOJUIErHsl MO YrOJOBHBIM JenamM MOCKOB-
CKOT'0 TOPOJICKOIO Cy/la OCTaBHjIa 03 U3MEHEHHU .

Bmecrte ¢ TeM TsKeCTbh NPECTYIUIEHUS, BMEHSIEMOr0 B BUHY JIMILY, B OT-
HOILIEHUH KOTOPOTO PEeIIaeTcs BOMPOC 00 M30paHUM MEpPbI MPECEYeHUs] B BUIEC
3aKJII0YEHUS MO/l CTPAXy, MOXKET BBICTYNATh HE TOJBKO B KAUECTBE OJHOIO U3
00CTOSITENBCTB, YUUTHIBAEMbIX MPHU M30paHuu Mepbl npecedeHus (ct. 99 VIIK
P®). Ognako, npexzae 4eM MepexoJuTh K 0OOCHOBAHMIO 3asiBIEHHOTO TE3HCa,
ciieryeT 0003HAYMUTh Psil OTHPABHBIX TOUEK.

! Kaccamuonnoe onpenenenre MOCKOBCKOTo ropockoro cyia ot 11 okraops 2010 r.
no aeny Ne 22-13322 // CIIC Kouncynpsrantlliroc.
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JlelicTBy1O1IIEE 3aKOHOJATENBCTBO HE Pa3bSICHSIET, YTO MOHUMAETCS MOJ
OCHOBAHMSIMH, YCIOBUAMH U JPYTUMHU TPEOOBAHUSIMH, ONPEICISIOUIUMU BO3-
MOKHOCTh M30paHusi UM NpUMEHEHUus mep npeceueHus. He npuBoas pazHooO-
pa3HbIe MO3UIIUU 110 STOMY BOTPOCY, MOJaraéM BO3MOKHBIM KPaTKO chOpMyJTu-
pOBAaTh CBOIO TOUKY 3PEHHUSL.

B cucreMy npaBoBBIX MPEANOCHUIOK UIsl PELIEHHs Borpoca 00 n30paHuu
1 TPUMEHEHUU MEPHI MPECEUCHHS BXOJSAT: YCIOBHS, OCHOBAaHUSA, 0OCTOSATEIh-
CTBa, YUYUTHIBa€MbIe TpH M30paHuu (MIPUMEHEHUN) MEPhI TIPECEUCHUS, yYCIOBUS
n30panus (IpUMEHEHHs1) KOHKPETHOI MEpHI ITpeceueHusl.

[IpuBeneHHBIC 3JIEMEHTHI CUCTEMbI TIPABOBBIX MPEATNOCHUIOK U30paHusI U
MPUMEHEHUS MEP MPECCUCHHsSI U YUET MPABONMPUMEHUTETHHON MPAKTUKH MTO3BO-
JSI0T 0003HAYUTh TUIMUYHBIA aJTOPHUTM, XapaKTEPHBIN I PEIICHHS BOMpOCca
00 n30paHuK MEpbl MPECceUEHUsl B BUJIE 3aKIIOUCHHUS TI0JI CTPAXKy, KOTOPBII MO-
KET 3aKJII0YAThCS B CIIETYIOIIEM.

O1ieHUB HaJINYHE:

1) ycnoBuii (3aKOHHOCTh U OOOCHOBAaHHOCTH BO30YXKICHHS YTOJOBHOTO
7ena, MPUHATHE CIEAOBAaTE]IeM YIOJOBHOIO Jeja K CBOEMY NPOHU3BOJCTBY,
000CHOBAaHHOCTH OOBHMHEHUS (ITOJ03PEHUS), 00YCIOBICHHOTO JOCTaTOYHOCTHIO
JaHHBIX O MPUYACTHOCTH JIUIA K COBEPIICHHOMY MPECTYIUICHUIO, BhIpa3HBILIEe-
Csl B TOM YHCJIE B IPOLECCYaJIbHOM aKTe, MOBJIEKIIEM BO3HUKHOBEHUE COOTBET-
CTBYIOLIETO MIPOLIECCYATbHOIO CTATyCa);

2) ocHOBaHU (HampuMep, HATMYHE JOCTATOUYHBIX OCHOBAaHUH MOJaraTh,
YTO OOBHHIEMBIH, MOJO3PEBAEMBIN CKPOETCS OT JO3HAHUs, MPEABAPUTEIBHOTO
CJICICTBHSI WU CyJa, TOATBEPKICHHBIX KOHKPETHBIMH, (DaKTHIECKUMHU OOCTOSI-
TeIbCTBAMH, TAKUMHU KaK BHE3aIHOE MPUOOpEeTeHne OMIIETOB sl OTHE3/a, BbI-
CKa3bIBaHUE HAMEPEHUM CKPBITHCS, COBEPIICHUE UHBIX MOJOOHBIX JIEUCTBUN);

3) 0OCTOSTENbCTB, YUYUTHIBAEMBIX NpPHU H3OpPAHUM MEPHI IPECECUCHUS
(TM4HOCTH OOBHHSEMOTO (IOA03PEBAEMOI0), XapaKTep M CTENEeHb OOIICCTBEH-
HOM OMAaCHOCTH COJESTHHOTO, BO3PACT, COCTOSTHUE 3/I0POBbs, CEMEHHOE MOJIOXKe-
HUE, POJI 3aHATUIN U JIPYTHUE);

4) ycnoBuii U30paHUs KOHKPETHOM MEPhI MPECEUEHUS — 3aKIFOUCHHS 10T
CcTpaxy (CaHKUHMS 3a MPECTYIUICHHE, B KOTOPOM OOBHUHSETCS (IOA03pPEBACTCS)
JUI0, TpeaycMaTpUBAIONas Haka3aHWE B BHJE JIMIIEHUS CBOOOABI Ha CPOK
CBBIILIE TPEX JIET; HEBO3MOXKHOCTh M30paHus Ipyroi, Oonee MATKOM Mepsl mpe-
CeYeHUs),

ClIeIOBaTeNlb MOXKET BO30YIUTHh XOJATANCTBO Mepes CyIoM 00 H30paHuu MephI
npecedeHrs B BUAC 3aKIIOUYCHHS MO CTPAXYy, CyJ — MPUHATH pelieHne 00 u3-
OpaHUM MepHhI IPEceUeHus B BUE 3aKITIOUCHUS MO/ CTPAXKY.

HecMoTpst Ha TO, 4TO YroJOBHO-NPOIECCYaTbHOE 3aKOHOJATEIBCTBO J0-
BOJIbHO MOAPOOHO OMpEeeNsieT CUCTEMY OCHOBAHMM, YCIOBHM, O0OCTOATENHCTB
n30paHusi U MPUMEHEHUS MEp MpeceyeHus, CYUIECTBYIOIAasl periaMeHTaus u
OCHOBBIBAIOIIMECS HAa HEW MOAXOJbl OXBATHIBAIOT JAJIEKO HE BCE BO3MOXKHBIC
CUTYAIINH, CKJIAJILIBAIOIINECS B PABOIIPUMEHUTEIHHOM eI TETLHOCTH.
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[IpencrtaBum, YTO Ha HAYaJIbHOM 3Tal€ PACCICAOBAHUS TAKKOTO WIH
0Cc000 TSKKOTO MPECTYIJICHUSI YCTaHOBJIEHO JIMII0, 00OCHOBAHHO IMOA03peBae-
MO€ B €ro cosepiieHuu. Ilpu 3ToM maHHOE JIMLO €ele HE TOJNBKO HE CKPBLIOCH,
HO ¥ HE ObUIO 3a()UKCUPOBAHO MOIBITOK COBEPIICHHS C €T0 CTOPOHBI JICUCTBU,
YKa3bIBAIONIUX Ha MOJ00HBIE HamepeHus. Takum oOpa3oMm, JTaHHBIX, TOATBEP-
KJAIOIIMX OCHOBAaHWE I M30paHHsl MEpPbl MPECEUEHUs, MPEAYCMOTPEHHOTO
m 1 4. 1 cr. 97 VIIK PO (c Touku 3peHUs JEUCTBYIOUIETO 3aKOHA U B CMBICIIE,
MIPUIABAEMOM CJIOKUBILIEHCS NMPABONPUMEHUTENBHOW MPAKTUKOI), B TaKOH CH-
Tyauuu HeT. OJIHaKO WHJWMBUAYaJbHbIE OCOOEHHOCTH KOHKPETHOTO YTOJOBHO
HaKazyeMoro JesHus (XapakTep U CTeNneHb OOIEeCTBEHHON OMacHOCTH, (aKTH-
Yyeckrue OOCTOSITENbCTBA COBEPILUEHUS, ONMPEICISIONME €ro TSHKECTh) TaKOBBI,
YTO JMIO, OCO3HABAS TSAKECTh COBEPLIEHHOIO ACSHUS, 4 TAKKE I'PO3sIlIee HaKa-
3aHHE, C BBHICOKOUW CTENEHBIO BEPOSTHOCTHU MOMBITACTCS M30€KaTh HETaTUBHBIX
JUIst ce0s1 TTOCIEICTBHM ITyTEM COKPBITHSI OT PacciieJOBaHUs U Cy/ia.

Cnydau, nmogoOHbIE CMOJEIMPOBAHHON CUTYyalluu, BCTPEYAIOTCA B JICH-
crtBurenbHocTd. Hampumep, B 2012 1. XuTedbHUIIA MOJAMOCKOBHOIO TOpOJAa
JlonronpyIiHBIY BBIBEJIa CBOMX MAJOJICTHUX JeTeld Ha OaJKOH ISTHAJIATOrO
sTaka M mepedpocuiia ux 4epe3 orpaxkaceHue. B pesynbrare majaeHus IeTv Mo-
ru6nm Ha mecte'. ITocne coBepLIeHHs NPECTYIUICHUS JKEHIIUHA HE TIPEAPUHHI-
MaJIa TIONBITKU CKPBITHCA C MECTA MPECTYIUICHUS, HE BBICKA3bIBajla HAMEPEHHM
CKPBITBCS OT TMOCJIEAYIOUIEro paccienoBaHus (Cy/ia), He BBINOIHSIA UHBIX TH-
MAYHBIX JTeUCTBUN. KOHKPETHBIX JaHHBIX, MOJATBEPKIAIOIINX HAIMYUE OCHOBA-
HUus, npenycMoTperHoro n. 1 4. 1 cr. 97 VIIK P®, na HavanmpHOM 3Tare pac-
cienoBaHud He ObuT0. OJHAKO 3TO HE MCKIKOYaNo, YTO MO MPOLIECTBUU He-
O0JBIIOr0 MPOMEXYTKA BPEMEHH OCO3HAHUE TSHKECTH COBEPUIEHHOTO MPECTYI-
JICHUSI U CEPHE3HOCTU I'PO3SIIEro Haka3aHUsl MO0y M Obl €€ CKpPBhIThCS. AHa-
JIOTUYHOE OTCYTCTBUE TUIIMYHBIX CBEIICHMI, MOITBEPKIAOIINX HAIUYUE OCHO-
BaHUU JUIsi M30paHusl MEpbl MIpecedeHusi, ObUIO U B CUTYyalluH, CBS3aHHOU C 3a-
JIep>)KaHUEeM Ha MECTE MPECTYIUICHUS «TBEPCKOTO CTPEIKa», YOUBIIETO JIEBSThH
yenosek?. Kak OH caM MpU3HAJCs Ha JONPOCE: «IIOCiIE 3TOro (MaccoBOro youii-
ctBa — A.C.) OH cenl B JOME Ha MOy U CTall JO0KUAAThCA COTPYIHUKOB IOJIH-
MU, TaK KaK HOHMMAJI, YTO MOJIMIHS CKOPO IIPHEAET .

OTcyTCTBHE TUIMHYHBIX JTAHHBIX, MOJTBEPKIAIONIUX HAIMYME OCHOBAHUS,
npexycmorperHoro 1. 1 4. 1 cr. 97 VIIK P®, xapakrepHo u s Lenoro psaa
MHBIX CUTYAIMi MO TSHKKUM, 0CO00 TSHKKUM MpecTyruieHusiM. Hampumep, mo-
N00HOE OTCYTCTBHE CBEJIECHUU MOXKET UMEThb MECTO IpH MOAO3PEHUH B COBEp-
IICHUU MPECTYIUICHUH JIUIl ¢ KPUMUHAIBHBIM OINBITOM, PAHEE HAXOIUBIIUXCS

'B TlommockoBbe MaTh BbIOpocmna cBoux geteii ¢ 15 oraxa. URL:
http://www.vesti.ru/doc.html?1d=829412.

2 MocKBHUY 3ajiepskaH 10 MO03PEHHI0 B MaccoBoM ybuiictee B TBepckoii obnactu /
Wntepdakc. URL: http://www.interfax.ru/russia/565240.

3 TIpurosop Tepckoro obmactHoro cyga ot 12 centsops 2017 r. mo aemy Ne 2-
13/2017. URL: https://oblsud--twr.sudrf.ru.
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0] CTpayked, OTOBIBABIIMX HaKa3aHHUE, CBSI3aHHOE C JIMILIEHUEM CBOOOJbI, He-
OJTHOKPATHO CYJIMMBIX, YYaCTHUKOB OpPraHU30BaHHBIX IPECTYNHbIX (POPMUPO-
BaHUH U Mp., KOTOpble OyAyT CKpPhIBaThb CBOM HaMEpPEHUs 10 HEHaJIeXkKalleMy
noBeneHuto. [Ipu 3TOM He MCKIIOYEHO, YTO (PaKTHUUECKHUE JaHHbIE, CBUJCTEIb-
CTBYIOILIME O HAJMYMUU MUHBIX OCHOBAHUI Ui U30paHusi Mep MpeceueHus, MOryT
OBITH eI1le He MOTYUYeHBI (B CHITy HH(POPMAIIMOHHOTO U BPEMEHHOTO JICPUITUTA).

Taxum 00pa3zom, B OTAETHHBIX HEOPJUHAPHBIX CUTYyAIlHsIX HE BCETa XBa-
TaeT CTaHJAPTHBIX IPABOBBIX MPEINOCHUIOK JJI PELICHUS BOIIPOCA O 3aKJIoye-
HUU TIOJ CTpaxKy. TsKECTb COBEPLIEHHOTO MPECTYIUICHUS CIEAyeT NPUHUMATh
BO BHUMaHUE HE TOJBKO KaK 00CTOSATEIBCTBO, YUUTHIBAEMOE MPU U30pAHUU Me-
pBI MpeceyeHus: B BUAE 3aKIIOUECHHs MOJI CTpaxy. B KOHTEKCTE MPUBOAMMBIX
COOOpaKeHM TpeasiaraeTcsl UHAMBUAYAIU3UPOBATh U30paHUe Mephl Mpeceye-
HUS B BUJIE 3aKJIFOUEHUS O]l CTPaXKy B 3aBUCHUMOCTH OT COJAESIHHOIO, a TaKXke
YUUTBIBasi OCTIPECTYIHYIO OLEHKY JIESHHUS JUIOM, €r0 COBEPLIMBIINM, U €r0
BO3MOKHOE HEHAJJIEKaIee MOBEIEHUE, OOYCIIOBICHHOE XKeJlaHueM H30exaTb
OTBETCTBEHHOCTH ITyTeM Io0era.

VY4uThIBasi OTCYTCTBUE B 3aKOHE IEPEUYHSI KOHKPETHBIX JAHHBIX, KOTOPHIE
MOTYT TOATBEP)KJaTh HAJIWYUE OCHOBAHUM JUIs M30paHus Mep IpeceueHus;
(akTHUECKOE pa3HOOOpa3ne TAKOBBIX CBEACHUI; BAXKHOCTh MOJATBEPKIACHHS OC-
HoBauus (1. 1 4. 1 ct. 97 YIIK P®) cBeieHUsIMU O TSKECTU COBEPILIEHHOTO Jesi-
HUS U TPO3SILEro HaKa3aHWs B LEJIAX MPEAOTBPAlICHUS HEHAJIEKALIEro MoBe-
JICHUS JIMLA, COBEPLIMBIIEIO MPECTYIUJIEHUE; CI0XXHOCTh M30paHusi Mephl Ipe-
CEYEHMs B BUJE 3aKIIOYEHHS IOJ CTPaxy, ycyryojseHHoil aeduuurom uHOp-
MallMy, XapaKTepHOH JIsl HayaJdbHOrO dTara MpPOM3BOJICTBA MO JENY; a TaKXKe
MpUHUMAasi BO BHUMAHUE PAaHEE W3JI0KEHHBIE JOBOJIbI, CIEAYET 3aKII0YUTh Clle-
AyIOLIEe.

VY4er TAKEeCTH COBEPIICHHOT0 NPECTYIICHUSI HA HA4YaJIbHOM 3Tale MOXKET
OBITh OIPENEISIIOIIMM IIPU OLIEHKE BEPOSITHOCTU HACTYIUIEHUS HETaTUBHBIX I10-
cienacTBui, nepeurciaeHubx B . 1 4. 1 cT. 97 YIIK P®D, a uMEHHO MOATBEPIUTD
HaJIMYME YKa3aHHOI'O OCHOBAaHMsI Ha IEPBOHAYAJIBHOM 3Talle IPOU3BOJACTBA IO
YTOJIOBHOMY JIETY TSXKECThIO OOBMHEHMSI M BO3MOKHOCTbIO Ha3HAYEHHS HaKa3a-
HUS B BUJIE JTUIIEHUS CBOOOIbI HA JUIMTENIbHBIN CPOK.

Jlnst onpeneneHus BEPHOCTH MPUBEACHHBIX Pa3MbILUIEHUI o0patuMcs K
Cy1€0HO-CIIEICTBEHHOMN MPAKTHKE.

EBpornenckuii cyn no mpasaM 4ejIoOBEKAa HEOJHOKPATHO MOJYEPKUBAIL, YTO
TSYKECTh BMEHSEMOI'0 B BUHY MPECTYIUICHUS JA0JKHA YUUTHIBATHCS MTPU BBIBOJIE
O TOM, YTO JIMIIO MOXET CKPBIThCS: «GKECTOKOCTh HAaKa3aHHs 3a COBEPUICHHOE
MPECTYIJIEHUE UMEET 3HAUYECHUE NIPH OLIEHKE pUCKa TOTO, YTO JHIIO0 CKPOETCS OT
IPABOCYIUS» |5 «BHI U pa3Mep IPO3SIIETO 3asBUTENIO (OOBUHAEMOMY, T1003p€-
BaecMoMy — A.C.) Haka3aHUS UMEIOT 3HaYEHUE /711 OLIEHKH OMACHOCTU TOTO, YTO

! leno Poxmuna (Rokhlina) npotus Poccuiickoit @enepaiuy : nocraHosneHue EBpo-
neickoro cyza no npasam 4enoseka ot 7 ampenst 2005 r. // CIIC Koncynprantlliroc.
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OH CKpOETCS OT CJIEACTBUS»'; «CypOBOCTH BO3MOXKHOIO IIPUroBOpa (OHa BO
MHOTOM ONpPENENSETCs TAKECThIO COBEpIIEHHOTO npectymieHus — A.C.) sBis-
€TCsl B&XKHBIM (PAKTOPOM TIPH OIIEHKE BO3MOXKHOCTH MOOETa»?; v JIp.

boniee Toro, EBponeiickuid cyq mo IpaBaM 4Ye€JIOBE€Ka OTMEYal, 4TO Ha
HayaJbHOM 3Tale MPOU3BOACTBA IO JEly CBEACHUSA O TSKECTU INPECTYILICHUS
UMEIOT 0coboe 3HaueHne. «BBuay TsSKecTH MpeabsSBICHHOTO 3asBUTEII0 OOBU-
HeHus Biactu Poccuiickoit @enepanuu MOTIM pa3yMHO Iojaratrh, 4YTo Moa00-
HBIN pUCK (U0 ckpoetcs oT mpaBocyaust — A.C.) ObUI U3HAYAIBHO YCTaHOB-
new»’. «EBporneiickuii Cyi JIOIMyCTHI, 9TO MOJO3PEHHS B TOM, YTO 3asSBUTEID
COBEpPUIMJI TSHKKOE MPECTYIUIEHUE, MOIJIM CIIYKWUTh HW3HA4aJlbHO OCHOBAaHUEM
IUIsl IpUMEHEHUs Mephl npecedeHus. EBponericknii Cyn coriacuics, 4To Ha
HayaJbHOW CTaIuM pa3zdupaTenbCcTBA MO ATy HEOOXOAMMOCTh OOeCIeUYeHUs
HAJUIEKAIIETO MPOBEICHUS PACCICAOBAHUS W MPEIOTBPALEHUS] TOTO, YTO 3a-
SABUTEb CKPOETCSA OT MPaBOCYAUs WIM COBEPIIUT MOBTOPHOE MPECTYIUIEHUE,
MOTJIa OBITH OIPABIAHUEM COIEPIKAHMS MO CTPAXKEN» ™,

[Tomo6Has mo3uIus MPOCIEKUBaeTCs B penieHusx EBpomneiickoro cyna mo
paBaM 4YeJIOBEKAa MPUMEHUTEIHHO U K MHBIM OCHOBAHUSIM JJIsl U30paHUS Mep
MIPECEUEHUS: «Ha HAYAJIbHBIX CTa/IUAX CIIEJCTBUS YIPO3a TOT0, YTO OOBUHIEMbIH
BOCIIPEIITCTBYET IPABOCYINIO, MOXET OIPaBAbIBATH €r0 COACPKAHUE IOJ
crpaxeii»’; «EBpONeHCKuil Cy/1 IPUEMIIET TOT apryMEHT, YTO ONACEHHs B BOC-
IIPEMATCTBOBAHUM CJIEJICTBUIO BKYIE C IOAO3PEHUSMM, UYTO 3asABUTENHL COBEP-
IIWJT TPECTYIIEHUS, B KOTOPHIX OH ObLT OOBHMHEH, MOTJIM NIEPBOHAYAIBHO OBIThH
JOCTAaTOYHBIM OCHOBAHUEM JUIsl CAHKLIMOHUPOBAHUS 3aKJIFOUEHUS 3aBUTENS 110
crpaxy»®. TIpomomkxas NpUBENEHHYIO JIOTHKY, EBpomeiickuii cyn mo mpasam
YEJIOBEKA U B pANE MOCIEAYIOIUX PEIMIEHUN OTMEYANl, YTO BO3MOKHOCTh HaKa-
3aHMs B BUJE JUIIECHUS CBOOOJBI HAa JUIMTEIBHBIN CPOK OMpeaeseT u3dpaHue
MEpBI IPECEUEHUS B BUJIE 3aKJIFOUEHUS M10]1 CTPAKy HAa HAYAJIbHBIX CTAUAX pa3-
OupaTenbcTBa’.

' leno Mamenosa (Mamedova) npotus Poccuiickoit ®eepanun : MocTaHOBJIEHHE
EBponeiickoro cyaa no npasam uesnoBeka ot 1 utons 2006 r. // CIIC KoncynsrantlLnioc.

2 leno Sxones (Yakovlev) npotus Poccuiickoit ®enepanuu : nocranosnesne Espo-
neiickoro cyza no npasam 4yenoseka ot 29 anpens 2010 r. / CIIC KoucyasrantlLitoc.

3 Jleno Poxnmna (Rokhlina) mpotus Poccuiickoit ®emepanuu : mocraHosiaenue EBpo-
neiickoro cyza no npasam 4yenoseka ot 07 anpens 2005 r. / CIIC KouncynsrantlLtoc.

4 lleno IMangenko (Panchenko) mpotus Poccuiickoii deneparmu : moctaHoBieHue EB-
poreiickoro cyaa no npasam 4yenoseka ot 08 despainst 2005 r. // CIIC Koncynprantlliroc.

5 Jleno Mamenoa (Mamedova) npotus Poccuiickoit denepaiyu : HOCTAHOBIEHHE
EBponeiickoro cyaa no nmpaBaM yenoseka ot 1 utons 2006 r.

6 Teno Kanamuukos (Kalashnikov) mpotus Poccuiickoit deneparyu : HOCTAHOBIEHHE
EBponeiickoro cyaa no npasam yesnoBeka ot 15 uronst 2002 r. // CIIC KoncynsrantlLntoc.

7 Neno Camoiinos (Samoylov) npotus Poccuiickoit @eneparuu : nocranosnesue Es-
porielickoro cyaa no npaBam denoBeka ot 24 suBaps 2012 r.; leno IIstkos (Pyatkov) mpotus
Poccuiickoit @enepanuu : noctaHoBiaeHue EBpomeiickoro cyna mo mpaBam yesioBeka oT 13
Hos16pst 2012 r.; Jleno Koponesa (Koroleva) npotus Poccuiickoii @enepanuu : mocTaHOBIIE-
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Takum oOpa3om, corjacHo mo3uiuu EBpomeiickoro cyaa mo mnpaBam ue-
JIOBEKa, MpeJojiaracMoe Haka3aHue B BUJE JUIICHHS CBOOOIbI HA JUTUTEIbHBIN
CPOK ONpeeIIsieT BO3MOXXHOCTh U30paHUs MEphI MPECEUEHUsI B BUJIE 3aKIIIOUe-
HUS TIOJ] CTPAXXy Ha HAYaJIbHBIX CTAIUSIX pa30upaTesbCTBa.

IOpucaukuus EBponeiickoro cyza 1o BopocaM TOJKOBAHMS U IIPUMEHE-
Husg KowBenumu m IIpotokonoB k Hel, nomuepkuBaer Bepxosusii Cyn PO,
npusHaerca Poccuiickoit deneparueil o0s3aTeIbHON, TPUBEAEHHBIE TOCTAHOB-
JICHUS MOAJIEXKAT NPUMEHEHHUIO MPU BBIHECEHUH PELICHUI B aHAJIOTUYHBIX CUTY-
al|sAX, 4TO OOECHEYHT y4eT NPAaKTHMKU NpPUMEHeHWs Espomelickoro cyna'.
B cynebHoli mpakTHke MO KOHKPETHBIM YTOJIOBHBIM J€IaM OOHAapY>KHUBAETCS
TOMY NOATBEPKICHUE.

Tak, Boponexckuii 00JacTHON Cyn, paccMaTpuBas B aneUIALIMOHHOM
nopsJike >kano0y Ha mnocTaHoBiieHHe cylbu lLleHTpanbHOro pailoHHOrO cyzaa
r. Boponexxa 06 nu30paHuu Mepbl IpecedeHus B BUJIE 3aKIIOYEHUS 0T CTPAXKy B
oTHouIeHUH ['., ocTaBuiI mocTtaHoBJIeHUE O€3 U3MEHEHHs, a kanody — 0e3 yJo-
BieTBOpeHus. OONacTHON CyJ, HAWs MMOCTAHOBJICHUE PANOHHOTO CyJla 3aKOH-
HBIM U OOOCHOBAHHBIM, TIPHUBEN MPABOBbIC MPEANOCHUIKU JJIsi U30PaHUS MEPHI
MIPECEUYEHHUs B BUJE 3aKIIOUECHUS 0] CTPaXy, aKIIEHTUPOBAB BHUMAaHUE HA TOM,
YTO «IOJ03PEBAEMbIl B COBEPIICHUH TSKKUX MPECTYIUICHUH, C LeTbi0 n30e-
’KaTh YTOJOBHOM OTBETCTBEHHOCTH 3a COIAESIHHOE, MOXKET CKPBITHCA OT OPTaHOB
IIPEABAPUTEIBHOIO CIEeACTBUA U cynaa ... [Ipm 3Tom, cornacHo nozunuu EBpo-
MIEMCKOTO CyJla MO MpaBaM YeJIOBEKA, HA IEPBOHAYAIIBHOM JTaIle CIEACTBUS AJIS
n30paHusl MEphI MIPECEYEHUS B BUJIE COJAEPKAaHUSI MO/ CTPAaXKeH TOCTATOYHO IO-
JI03PEHHS B COBEPIIEHUM THKKUX U 0CO00 TSHKKHX IIPECTYILIEHUN» 2,

Ha BhIunieHeHHYI0 0COOCHHOCTH oOpaliaeT BHUMaHue U caM BepXoBHBII
Cyn PO, dakrtuuecku pa3rpaHuyuBas CTENEHb 0OOCHOBAaHHOCTH PEILICHUS 00
M30paHMU STOM MEpHI IPECEUEHUS B 3aBUCUMOCTH OT IIEPUO/A PACCIIEI0BAHMS .
Tak, B 1.11. 5, 21 MOCTaHOBJIEHHS YKa3bIBAETCS, UTO HAJIMYUE OCHOBAHUS IS U3-
OpaHus Mephl TIPECEUYCHUs] B BHJIC 3aKIIO4YeHHs moj crpaxy (m. 1 4. 1 cT. 97
VIIK P®) nHa nepBOHayaJdbHBIX 3Tamnax MPOU3BOACTBA IO YTrOJIOBHOMY €Ny
MOXKET OBITh MOATBEPKJIECHO COOCTBEHHO TSKECTHIO MPEAbSIBICHHOTO OOBHHE-

nue EBpomneiickoro cyaa mo mpaBam denoBeka ot 13 HosiOps 2012 r. // CIIC KoHcynbTaHT-
[Tmroc.

'O npumenennn cynamu o6mieli FOpUCAUKIME OOIIENPU3HAHHBIX IPUHIMIIOB H HOPM
MEKIyHApOAHOIO IIpaBa M MEKIyHapOIHBIX TOroBopoB Poccuiickonn ®denepanuum : mocra-
HoBneHue Ilnenyma BepxoBHoro Cyna P® ot 10 oktabpsa 2003 r. Ne 5 // CIIC Koncynb-
tanTlmroc.

2 ATenISUMOHHOE TIOCTaHOBJIEHHE BOpOHEKCKOro 06MacTHOro cyia oT 16 ampens
2015 1. mo memy Ne 22K-762/2015. URL: https://sudact.ru/regular/doc/P7TLFmBG4qxrO.

3 O npakTHKe IPUMEHEHHs CYJaMH 3aKOHOJATENbCTBA O Mepax MpecedeHHs B BHE
3aKJIIOUEHUS MOJI CTPaXy, JOMAIIHETO apecTa M 3ajora : nocraHonienue [lnenyma Bepxos-
Horo Cyna Poccuiickoit @enepanuu ot 19 nexadpst 2013 r. Ne 41 // CIIC Koncynsrantlntoc.
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HUSL 1 BO3MOXKHOCTHIO Ha3HAY€HUs HAKa3aHWs B BUJE JIMIIEHUS CBOOOIBI HA
IUTUTENBHBIN CPOK.

[Tpumepsl UCTIONB30BaHUS CyJJaMU PAHOHHOTO M 00JaCTHOTO YPOBHEH JI0-
UKW paCCYyXJECHUW, TPUBEACHHON EBpONENCKUM CyJI0M 1O MpaBaM YE€JI0BEKa U
Bepxosueim Cynom P®, umeror mecto Owbith. Tak, KpacHomapckuii xpaeBoii
CyJll, paccMarpuBas B aneUIIHMOHHOM NOpAJIKE XKajlo0y Ha IMOCTAHOBJICHHE
JIuHCKOTO pailoHHOro cyja 00 U30paHuy MEphl IPECEYEHUS B BUE 3aKIIFOUCHHUS
IO/ CTPAXKy MEPBI IIPECEYEHUs B BUJIC 3aKIIOUYEHUS I10J CTPAXXy B OTHOILLECHHUH
K.C.E., ocraBui xxano0y 0e3 y/I0OBIETBOPEHHUsI, a TOCTAHOBJICHHE — 03 M3MEHe-
Hus. KpaeBoil Cya, COrjIacMBIINChH C PELIEHUEM PAalOHHOIO Cyaa, IPUBEI CBeE-
J€HUs, TIOATBEPKAAI0IINE HAJTU4YKMe OOLIMX YCIOBHUM, OCHOBAaHUM JIJIsl U30paHUs
MephbI MpecedeHusi, 00CTOSATENbCTB, YUUTHIBAEMbIX MPU W30paHUU MEpPHI Mpece-
YEeHUs], a TAKXKE YCIOBUN M30paHUsi MEPHI IIPECEUCHUS B BUJIE 3aKIIFOUCHHUS T1O]]
ctpaxy. IIpu 3TOM B NOATBEPKAECHUE HAJUYUS OCHOBAHWI HCIIOJIB30BAIOCH
cienyroiee 000OCHOBaHUE: «CYJIOM MEPBOM MHCTAHIIMU NPU pa3pelieHuu Xoaa-
TalicTBa cieaoBareis 00 n30paHUU Mepbl MPECEUEHUs B BUAE 3aKIIOUEHUS O]
crpaxy B otHoueHun K.C.E. Obu10 MpUHATO BO BHUMaHUE, YTO OH I003pEBa-
€TCsl B COBEPIICHUHU TSDKKOTO MPECTYIICHUS, 32 KOTOPOE MOXET ObITh Ha3Haue-
HO HaKa3aHWE€ B BUJE IJIUTEIBHOIO JUIIEHUS CBOOOABI, U, ONAcasich CypOBOCTH
HAKa3aHUs, MOXKET CKPBITbCA OT OPraHOB CIIEICTBUS M cyfa». Takum oOpazom,
(bakTUYeCKUMHU JAaHHBIMU, TMOATBEPKAAIOIIMMU HAJIWYHE OCHOBAaHUS, TMPEAy-
cmoTpeHHoro 1. 1 4. 1 ct. 97 VIIK P®, sBiss1och NO03pEHUE B COBEPILICHUU
TSKKOTO MPECTYIUIEHNS U BO3MOYKHOCTh Ha3HAYECHMS HAaKa3aHUS B BUJIE JIMLIE-
HUs CBOOOJIbI HA JITUTENIbHBINA CPOK, a TAK)KE OCO3HAHHE IOJ03PEBAEMBIM CYpO-
BOCTH HAKa3aHMs .

[TonoxxurenbHO onieHUBasE cHOpMyIUpOBaHHBIN EBpOIeicKUM Cy1oM Mo
npaBaM 4yesioBeka U BepxoBHeiM Cynom P® monaxon, yuyuThIBaronIuii BO3HUKA-
IOlME Ha TNpPAKTUKE cUTyaluu jAepunura uHGOpMAIMU Ha MEepBOHAYAIHLHOM
JTare NPoU3BOJICTBA M0 ey MPHU PELICHUH BOIpoca 00 U30paHuu MepbI Ipece-
YeHHUs. B BHUJE 3aKIIOUEHHUs TOJ CTpPaxy, HEOOXOIHUMO CcJenaTh HEKOTOpble
YTOUYHEHUS.

Ucnonb3zyemyto BepxoBHeiM Cynom P® @opMymupoBKy — TSKECTh
MIPEABSIBICHHOIO OOBUHEHHSI — HE CJIEYET UCTOJKOBBIBATh OYKBAJIBHO U CBSI3bI-
BaTh TOJBKO C MHCTUTYTOM IIPUBJICYEHUS B KayecTBE OOBHUHSIEMOro. 3aKOH
MpeaycMaTpuBaeT BO3MOKHOCTh M30paHUsi MEpbl MPECEYEHHUS] U B OTHOIICHHUU
nogo3peBaemoro (ct. 100 YIIK P®). IToatomy 1ienecooOpazHee roBOPUTh O Tsi-
KECTH MPECTYIUVIEHUS, B COBEPILIEHUH KOTOPOr0 OOBUHSAETCS UITU MI0J103PEBAETCS
JIMI0, B OTHOIIEHUH KOTOPOro IPUHUMAETCS penieHrue 00 n30paHuu Mepsbl mpe-
CEUYEHUS B BUJE 3AKIIOUYCHHUS O] CTPAKY.

' Anennanuonnoe mocranosnenue KpacHomapckoro kpaesoro cyaa or 30 HIoHS
2016 T. mo pmemy Ne22-3815/2016 URL: https://rospravosudie.com/court-krasnodarskij-
kraevoj-sud-krasnodarskij-kraj-s/act-550043566.
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OO60CHOBAaHHOCTh JIAHHOTO YTOYHEHMS, KaK M B IEJIOM OO03HAYE€HHOTO
noaxona, noaresepxaaercss u O63opoM cynedHoi mpaktuku. Tak, [Ipesuauym
BC P®, akneHTHpysi BHUMaHUE: BBIBOJI O TOM, YTO JIMIIO CKPOETCS OT JI03HAHUS
WM TIPEABAPUTEIIBHOTO CIIECTBUS MO JieaM O MPECTYIUICHUSX HEOONIbIION H
CpeIHE! TSHKECTH HE MOKET ObITh 000CHOBAH TOJIBKO TSKECTBHIO MPECTYIUICHHUSI,
MOJYEPKUBACT: «B OTIWYUE OT CIIy4aeB MOJO03PEHUS WJIM OOBUHEHHUS JIUIA B CO-
BEPIIEHUH THKKOTO MM 0CO00 TSHKKOTO mpecTyruienusy (. 1.3)1

Kpome Toro, ciemyer caenarh emie oJHO yTouHeHue. HeoOXoauMocThb
MMOATBEPKJICHUS OCHOBAaHUsA, peaycMOTpeHHoro 1. 1 4. 1 ct. 97 VIIK PO, Tsa-
KECTbIO COBEPILIEHHOTO MPECTYIUICHUSI U BO3MOXKHBIM HaKa3aHUEM HE MCKJII0Ya-
€TCs HE TOJIbKO Ha MEpBOHAYAILHOM dTare, HO ¥ Ha 0o0Jiee MO3HUX dTanax mpo-
M3BOJICTBA MO Jeiy. Takas moTpeOHOCTh MOXKET OBITh BbI3BaHa, HAIPUMED, TEM,
YTO B XOJE pAaCCJENIOBaHUS TMOSBISETCA MHPOpMAIUS O JIMIE, MOAJIEKAIIEeM
IPUBJICYCHUIO B KaUECTBE OOBUHSAEMOT0, HO MCUEPIBIBAIOIINX JAHHBIX JJIS MMOJ-
HOILICHHOTO 00OCHOBaHHUS perieHus 00 W30paHuu Mephl MpeceyeHus: B BUJE 3a-
KITFOUEHHUS TIOJT CTPaXy B 001IeM mopsijke (HECMOTpPS Ha paHee MPOBOIUBIINECS
mpolieccyajabHbIe IEUCTBUS) HE UMEETCsA. TakuM 00pa3oM, CIEI0BATEb MOXKET
HaXOAUThCS B YCIOBUSIX, aHAJIOTUYHBIX TE€M, YTO MMEJIH MECTO MPH PELICHUH
BoIpoca 00 u30paHUM Mephl MPECEUCHUs] B BHUJIE 3aKJIIOUCHHS IOJ[ CTPAXKy Ha
MepBOHAYAILHOM 3Tare MPOU3BOJICTBA MO YTrOJIOBHOMY Jeiy. B cBsizu ¢ 3tum
cJielyeT TOBOPUTH O BO3MOXKHOCTH MOJATBEPKICHHUSI OCHOBAHUS, IPEYyCMOTPEH-
Horo 1. 1 4. 1 ct. 97 VIIK P®, TsxkecThio 00BUHEHHMS (TTO03PEHUSI) U BO3ZMOXK-
HbIM Ha3HAYCHUEM HaKa3aHUs Ha JJTUTEIbHBIA CPOK M Ha MOCJIEIYIOIMIMNX dTanax
MIPOU3BOJICTBA MO JIeTy, HO TIPU MEPBOHAYAILHOM M30paHUU MEPHI PECEUCHUS B
BH/JIC 3aKJIFOUCHUS TIOJ] CTPAKY.

Takum o0Opa3oMm, TSKECTh MPECTYIUICHUS, BMEHSEMOTO B BUHY JIMILY, U
BO3MOXHOCTh HAa3HAUYEHMsI HaKa3aHUs B BUJE JIMIIECHUS CBOOOJBI HA IJTUTENb-
HBII CPOK MOTYT BBICTYNaTh B KAY€CTBE €IMHCTBEHHBIX M JOCTATOYHBIX (PaKTH-
YECKUX JAHHBIX, MOATBEPKAat0OMKUX Hanudue ocHoBaHus (. 1 4. 1 ct. 97 VIIK
P®) nns u3bpanust Mepsl IpeceveHrs B BUJIEC 3aKJIFOUCHHS M0J] CTPaKy Ha Iep-
BOHAYAJIbHOM 3Tane paccienoBaHusi. be3ycnoBHO, MPEMIOKEHHBIA MOIXO0MA HE
UCKJII0YaeT HEOOXOJUMOCTh MOATBEPAUTh HAIMUYME OOUIMX YCIOBUN H30paHUs
Mep MpEeCceueHUs, YCIOBUM H30paHUs KOHKPETHOM MEphl MPECEUYEHUs, Y4eCTb
00CTOSITENhCTBA, MpeycMoTpeHHbIe cT. 99 YIIK PO.

KpoMe Toro, B npaBONpUMEHUTEIBHON ACSATEILHOCTH CYIIECTBYET IIO-
TPEOHOCTh B KCMOJIb30BAHUM TPUBEACHHON JIOTMKU PACCYXKICHUM HE TOJBKO
MIPU TIPOU3BOJICTBE MO YIOJIOBHBIM JIeJlaM O TSKKUX U 0CO00 TSDKKUX MPECTyI-
JICHUSX, HO W IO TPECTYIUICHUSIM MeHee TsDKKUX kareropuil. Hampumep, oT-

' O630p mpakTUKK paccMOTPEHMs CyJaMM XOJaTaiicTB 006 m30paHMM Mephl mpeceue-
HUS B BHJIC 3aKIIOUYCHUS MO/ CTPAXKY M O MPOJUICHUHM CPOKA COJEPIKAHUS IO/ CTPAKEH : YTB.
[Mpesumuymom BepxoBraoro Cyma P® 18 suBaps 2017 r.) // Bronmnerens BepxoBHoro Cyna
P®. 2017. Ne 9.
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JIeJIbHbIE MPECTYIUICHHS] ¢ HEOCTOPOXKHOM (hOpPMOIi BUHBI MTPEAYCMAaTPUBAIOT Ce-
PBE3HOE C TOYKH 3pEHUS JUTUTEIHbHOCTH HakazaHue (4. 6 cr. 264 YK PO — 10 9
JIET JIUIICHUS CBOOOABI). DTU U JIPyTHE BHINICYKA3aHHBIE 00CTOATEIHCTBA OIle-
HUBAIOTCSI OOBUHSEMBIMU B COBEPIIEHWHM MEHEE TSKKUX MPECTYIUICHUH W
JOJKHBI TPUHUMATHCSI TPABONPUMEHHUTENISIMU BO BHUMAaHUE C MO3ULIUH €r0 Be-
POSITHOTO HEHA/JIEXKAIETr0 MOBEAECHUS, a HA HAYaJIbHOM 3Tarle MPOU3BOJICTBA 110
JieJly — HMCHOJIb30BaThCsl JJI1 OOOCHOBAHMS HEOOXOIMMOCTH H30paHus MEpHI
IIPECEUEHHUS], BIUIOTh J0 3aKIOYEHUS MO CTPAKY.

B mpaBonpuMeHUTENBHOM MPAKTUKE UMEIOTCS COOTBETCTBYIOIIUE MPUME-
pbl. Tak, 3aBoackuil pailoHHBIN Ccyn T. KeMepoBo, paccmaTpuBas XOJaTaiiCTBO
00 n30paHuK Mephl MPECEUCHUS B BUJC 3aKIIOUEHUS MOJI CTPaXXy B OTHOILICHUU
H.B. CynneHok, oOBHHSIEMON B COBEpIICHUM MPECTYIUICHUM, MPEeTyCMOTPEH-
HbIX 4. 3 cT. 238 YK P®, no dakry noxapa B mapte 2018 1. B TOProBOM 1EHTpE
«3uMHSA BUIIHS» T. KeMepoBO, B MOATBEPKICHUE HAIUYUASI OCHOBAHUS JJIS U3-
OpaHus Mepbl IIpeceueHus, rnpusen cienyouiee: «CyaaeHOoK 0OOBUHSIETCS B CO-
BEPUICHUH MPECTYIUIEHUS, OTHOCAILIETOCS K KaTETOPUH TSKKUX, 3@ COBEPILICHUE
KOTOPOTO MPEAYCMOTPEHO HaKa3aHWE B BUJIC JUIIICHUSI CBOOO Bl HA CPOK CBHIIIIE
TpEX JIET, B CBSI3U C YEM UMEIOTCA JI0CTaTOYHBIE OCHOBAHUS 110JIaraTh, 4YTO OCTa-
Basch Ha cBoOoAe CynJeHOK IMOJA yrpo30M Haka3aHus, IPEeIyCMOTPEHHOIO 3a
JAHHOE MPECTYIUIEHHE, MOXKET CKPBITHCSI OT OPraHOB MPEJBAPUTEIBHOIO CIIE/-
CTBHS U CyJa, YeM BOCIIPEIATCTBOBATH HPOU3BOACTBY IO YIOJOBHOMY HETy» ..
[Ipu 3TOM CyJ MCKITIOYUI HAIMYKME UHBIX OCHOBAHUM JJIsi M30paHusi Mepbl Tpe-
CEUYECHUs, TTOCUUTAB UX HEYCTAHOBJIICHHBIMH. TakuM oOpa3om, (pakTUUeCKUMHU
JAHHBIMU, TTOJITBEPKIAIOIIMMHU HAJIMYME OCHOBAHUS, TIPEyCMOTPEHHOTO 1. 1 4.
1 ct. 97 VIIK P®, sBunnch BO3MOKHOCTh Ha3HAUYCHUS HAKa3aHUS B BHUJC JIUIIIC-
HUSl CBOOOJIBI Ha JUTUTENBHBIA CPOK, a TaKKe OCO3HaHHE OOBUHSIEMOI CypOBO-
cTH HakazaHud. [IpumeuarenbHo, 4TO penieHrue 00 N30paHuU Mephl IPECeUCHUs
obu10 MpuHATO 28 Mapta 2018 T., B TO BpeMs KaK yrojIOBHOE JIeJIO0 BO30YKICHO
TpeMs THSIMU paHee.

Takum o0pa3om, ydeT WHIWBHUIYATbHBIX OCOOEHHOCTEH KOHKPETHOTO
YTOJIOBHO-HAKAa3yeMOTO JEsIHUS (XapakTep M CTEeNeHb OOIIECTBEHHOM OIMacHO-
CTH, (PaKTHYECKHE OOCTOSATENBCTBA COBEPIICHMS, CEPbE3HOCTh HACTYIHUBLIMX
MOCJEACTBUM, OOIIECTBEHHBI PE30HAHC, BHI3BAHHBINM MPECTYIUICHHEM H T. II.)
MpEONpPEIeNIACT HE TOJIBKO KaTErOPUHU MPECTYIICHUM, HO U TTO3BOJISIET OTHECTH
MPECTYIUIEHUsI K Tpynne onacHbiX. [Ipu oOBUHEHHH (MTOAO3PEHHH) B COBEpILe-
HUU TAaKOTO MPECTYIUIEHUs LEJIecCO00pa3HO paccMaTpUBaTh BO3MOKHOCTh M3-
OpaHusi MephI NMPECEUCHUs B BUJIE 3aKJIFOUYEHUS O] CTPaKy HAa OCHOBAHUU II. 1
4. 1 ct. 97 VIIK P®, noaTBepKAECHHOTO AaHHBIMU OO0 OMACHOCTH MPECTYILIe-
HUs, BMEHSIEMOT'O B BUHY JIMIlY, 1 BO3MOXHOCTBIO Ha3HAUEHUsI HAKa3aHUs B BH-
Jie JIMIIEHUs1 CBOOOIbI Ha JUIMTENbHBIN CpOK. be3ycnoBHO, ciiydyan MCIoib30Ba-

' Apect o6BuHsIeMbIX 1O feny o noxape B T «3umnuss sumnsy // Life Hosoctu.
URL: https://www.youtube.com/watch?v=GKGpumOTL4Q.
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HUSl TT0JI0OHOTO OOOCHOBAHUS JOJKHBI OBITh HE MPABHIIOM, a BBIHYXKICHHBIM
UCKJIIOUCHUEM, HE JENAONIMM 0053aTebHbIM MPUHATHE PEIICHUS O 3aKIr0Ye-
HUHU TOJ] CTPAXKY MO BCEM YTOJIOBHBIM JieiaM. TeM He MeHee Takoil BO3MOMXKHO-
CTBIO JIOJDKHBI pacroJiarath mnpaBonpumeHutend. OHa HEmOCPEACTBEHHBIM H
MOJIOKUTEIBHBIM 00pa3oM OyJieT CrocoOCTBOBATh MOBBIMICHUIO A(()EKTUBHO-
CTU JIOCYyJ€OHOTO MPOU3BOJCTBA, B TOM YHUCJIE YMEHBIICHUIO KOJIUYECTBA JIUII,
CKPBIBIIUXCA OT MPEABAPUTEIBHOTO pacciieIoBaHusl U OOBSABICHHBIX B (ee-
pPaJbHBIA PO3BICK, YMCIO KOTOPBIX JOXOIAUT IO OTIAEIBHBIM OLieHKaMm 10 150
TBIC. YEJIOBEK B rof .

JInsi yCOBEpIIEHCTBOBAHUSL YTOJIOBHO-IIPOIIECCYATTbHOTO 3aKOHOATENh-
cTtBa mpemaraerca 3akpenutb B cT. 108 VIIK P® cnenyromiee mojaoxeHuUe:
«B UCKJIIOYUTENBHBIX CydYasX Ha MEepPBOHAYAJBHBIX ATalax MPOU3BOJACTBA IO
JieNy JAOIYyCKaeTcsl u30paHue Mephbl MPEeceueHus: B BUJIE 3aKIIOUEHUs MO CTpa-
Ky Ha ocHoBaHuu 1. 1 4. 1 ct. 97 VIIK P®, noarBepxaeHHOTO aHHBIMH 00
OMAaCHOCTH MPECTYIUICHHS, BMEHSIEMOTO B BUHY JIMILY, 1 BO3MOKHOCTbIO Ha3Ha-
YeHUS HaKa3aHUs B BUJIC JIUIICHUS] CBOOOBI HA JJIUTEIBHBIN CPOK».

JInst MCKITIOUEHUsI CEPhE3HOTO MEepeBeca Yallld BECOB MOJIHOMOYUMN B CTO-
pPOHY OOBHHEHHS, 00pPa3HO BBIpAXKasch, HECOOXOAUM MTPOTUBOBEC — IOJIOKECHHE,
YaCTUYHO OTPAaHMYMBAIOIIEE BhIIE CHOpMyIupoBaHHOE MpesoxeHue. N3ou-
paTh 3aKIIOYEHHUE TOJ CTPaKy Ha MEPBOHAYAIILHOM 3Tare pacciieIOBaHUs IO
OCHOBaHUIO, IpeaycMoTpeHHomy 1. 1 4. 1 ct. 97 VIIK P®, noarsepxacHHOMY
JAHHBIMUA 00 OTMACHOCTHU MPECTYIUICHUS, BMEHSEMOr0 B BUHY JIUILY, U BO3MOX-
HOCTHIO HA3HAYCHUs HAaKa3aHUsS B BHJE JIMIICHUS CBOOOILI Ha JJIUTEIIbHBIN
CPOK, JIOIYCTUMO Ha CPOK JI0 ABYX MECSIICB.

JlaHHBIN BBIBOJ YKJIQJBIBAETCS B PYCJIO MPUBOJUMBIX COOOpaXKEHUHN U HC-
XOJIUT OT UMEIOUIEHCS PErIaMEHTALlUH CPOKOB COJIEpKaHUs noJ crpaxei. Jlis
paccMaTpUBaeMOil Mephl MPEceYeHHs] NMEePBOHAYANBHBIN CPOK ee M30paHus He
MOKET TpeBbIaTh AByX MecsaieB (4. 1 ct. 109 VIIK P®), u.4. 2, 3 ct. 109 VIIK
P® ycranaBnuBaroT nocienyrume CpoOKU €€ NpuMeHenus. B Teuenne qsyx me-
CSIIIEB MPUMEHEHUS 3aKIIFOUCHUS M0J] CTPAXy U MPU HEOOXOJUMOCTH MPOJICHUS
CpOKa COJEpKaHMsI TOJI CTPaKe CTOpOHAa OOBWMHEHHUs CIIOCOOHAa coOpath Jo-
MOJTHUTENbHBIE (PAKTUYECKUE JaHHBIE, MOJTBEPKIAIONINE HAIMYKNE OCHOBAHMI
(mm. 1,2,3 4. 1 ct. 97 VIIK P®), unu oTMEeHUTH (3aMEHUTH) MEPY MPECEUEHUS.

[ToquepkHeM, Ha MEepBOHAYAIBHBIX 3Tamax MPOU3BOJCTBA MO JENy pac-
CMaTpuBaeMbIe JJaHHBIC MOTYT MOJATBEPXKAAaTh OCHOBAHHE JJIsi U30paHUS MEPHI
MPECEUCHUS B BUJE 3aKJIFOUEHHUS TTOJ] CTPAXKYy, NMpeaycMoTpeHHoe . 1 4. 1 ct. 97
VIIK P®. OaHako B JaJbHEUILIEM — IO UCTEUYECHUU JABYX MECALIEB — MPOJICHUE
CpoKa MPUMEHEHUS JTaHHOW MEphl MPECEUCHHs, T. €. BbIXOJIa 3a BPEMEHHBIC
pPaMKu NEPBOHAYAIBHOTO CPOKA, C HCIOJIb30BAHUEM HCKIKOYUTEIBHO TEX XKE

! I'aBpunos b.41., boxxbes B.I1. Konnenus coBepiieHCTBOBaHUS AOCYA€OHOTO MPOU3-
BozacTBa B XXI Beke: MHeHHWE HayKu W TpakTtuka // BectHuk Hmxeroponckoil akanemMun
MB/] Poccuu. 2017. Ne 2 (38). C. 79.

162



CBeJleHUN HemomycTumo. Takum oOpa3zoM, IJisi HPOIUICHHs] CPOKA COIEPIKaHUS
O] CTpa)Ked, MOMUMO MHBIX 3JIEMEHTOB CHUCTEMBI YCIOBHI, OCHOBaHH, 00CTO-
ATEIbCTB MPUMEHEHUS MEp MpecedeHusi, TpeOyercs IOMOJHUTENbHO 000CHO-
BaTh, YTO (DaKTHUUECKUE JAaHHbIE, TOITBEPIKIAIOIINE OCHOBAHUS U30paHUs MEPbI
IIpeCeYEeHNs, MPOJOJDKAIOT OCTABATHCS CYIIECTBEHHBIMU.

[IpencraBnsiercst 1enecooOpa3HbIM 3aKPENUTh JAHHOE YCIOBHE B 3aKOHE
IIyTEM BHECEHMS COOTBETCTBYIOIIMX HM3MEHEHUM B IIEPBOE NPEIIIOKEHUE Y. 2
ct. 109 VIIK P®: «B cnyyae HEBO3MOKHOCTH 3aKOHYUTBH IPEIBAPUTEIBHOE
CIIEACTBUE B CPOK A0 2 MECALEB, IPU OTCYTCTBUH OCHOBAHUMU I U3MEHEHUS
WM OTMEHBI MEpPbI IPECEUEHUS U MPU HAIMYUU COOTBETCTBYIOIUX OCHOBAHMMA
JUISl IPUMEHEHUS 3aKIIF0UEHUS IO/ CTPAXKY, a TAK)KE MPU yCIOBUM MOATBEPHKIE-
HUSI OCHOBaHUM KOHKPETHBIMU JAHHBIMH, NPOJOJDKAIOIIMMU OCTAaBAThCS CyLIe-
CTBEHHBIMU, CPOK COJCPKAHUS MO CTPAKEN MOKET OBITh MPOJJIEH. .. )».

[Ipennaraemsplii BapuaHT yCOBEPILIEHCTBOBAHUS MOPAJIKA U30paHUsI MEPbI
IPECEUYEHUsI B BUJEC 3aKIIOUCHUS IOJ CTPAXKY IPEACTABISAECTCS HE TOJIBKO CO-
pa3MEpHBbIM OTBETOM COBPEMEHHBIM IIPECTYIIHBIM BBI30BaM, a TaKXE WX IO-
CIIEICTBUSIMU, HO U PAaIlMOHAJIbHBIM, OTKPBITHIM, KOHTPOJIUPYEMBIM (hOpMaTOM
MPUMEHEHHUSI JTaHHOW MeEpbl MPEecedYeHHs, CIOCOOCTBYIOMMNM 00ECIICUCHHUIO
HaJUIeKAIIEro MOBEACHHUSI OOBUHSAEMBIX M MOBBILIEHUIO PE3YyJbTaTUBHOCTU JI0-
CyZ1e0HOT0 IPOU3BO/ICTBA 110 YTOJIOBHBIM JIEJIaM B LIEJIOM.

PykoBOICTBO MpennoKEHHBIM TOIXOJOM TO3BOJUT MOBBICUTH 3(PQeK-
TUBHOCTh PEIICHU NpaBONpUMEHUTENEH MpU M30paHUU MEphbl MpPEceueHus B
BU/JIE 3aKJIFOUEHHUS O] CTPAXy B YCIOBHIX Aeduuuta uHGOpMAaIIK, XapaKkTep-
HBIX JJI1 TIEPBOHAYAJIBHOTO 3Tala MPOU3BOJCTBA MO Jeiy, OyAeT crnocoOCTBO-
BaTh MPEAOTBPALIEHUIO COKPBITHS OT CIEACTBUS U CyAa MOJI03PEBAEMBIX U 00-
BUHAEMBIX U B II€JIOM OOECHEeYUT aJCKBATHYIO M COPA3MEPHYIO PEaKIMIO Ha
IIPECTYIHBIE BBI30OBBI, OTIMYAIOIIMMCS KpailHE OMacHbIMU (OpMaMH TMPECTYI-
HBIX JESTHUM.

§ 3. Cucrema OIeHKHU 1eATEeJIbHOCTH OPraHOB
NpeaBapUTEJIbHOTIO CJIEICTBUSA KaK OPraHU3allMOHHBIN
¢daxTOop, BJAUAIONINN HA peaTn3aIiuio 3a1ayq
NpeaBapuTeJIbHOIO paccje0BaHUA

Panee, moBecTBys 00 yCIOBHSIX OCYIIECTBICHUS 3a/1a4 IPEIBAPUTEITHLHOTO
pacciieloBaHus, Mbl B OCHOBHOM YIIOMHHAJIM O T€EX U3 HUX, KOTOPbIE OKa3bIBAJIU
BO3JCHCTBME HAa KOHKPETHBIC 33/1a4¥ WJIM OTAECIbHBIE UX AJIeMEHThl. OgHAKO
HEMAJIOBAKHOE BJIIMSHHUE HA MCIIOJHEHUE 3a7a4 IPEABAPUTEIBLHOIO paccienoBa-
HUS, TOMUMO 0003HAYEHHBIX YCIOBUM, OKa3bIBAIOT INI00ATIbHBIE, BIUSIONINE HA
HUX B 1eioM (pakTopbl. K TakoBBIM ClieyeT OTHOCUTh KOMIUJIEKC OpraHu3alu-
OHHBIX (DaKTOPOB, CPEeIU KOTOPBIX 0COO0E MECTO 3aHUMAET CHUCTEMa OLICHKH Jie-
ATEJILHOCTU OPraHOB MPEABAPUTEIILHOTO CIIEICTBHUS.
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M cXOoaHBIN MTOCHLT HATUYUS CUCTEMBI OLIEHKU IIPEABAPUTEIILHOIO paccliie-
J0BaHUsI 6a3upyeTcs Ha MO3UIIMH, COTJIACHO KOTOPOM COJEpKAaTEeNbHYIO0 CTOPO-
HY J0CyJe0HOTO MPOU3BOACTBA MOKHO MPEACTaBUThH C TIOMOIIBIO MOKa3aTeeH
NEATENLHOCTH, MMEIONIMX KOIMYECTBEHHOE BhIpaxkeHue!. Paseurue nanHoiM
UJIEH TPUBEJIO K TOMY, YTO KAauye€CTBO IPOU3BEACHHOIO PACCICIOBAHUS CTajO
OCYILIECTBIISITHCA IO CHUCTEME KpuTepueB. B pesynbrare oneHku Gopmupyercs
MOJIOKUTEIPHOE WU OTPUIIATEIILHOE MHEHHUE TT0 OCYIIECTBICHHONW paboTe, UTO-
M KOTOPOIro OIJalllalOTCs HAa COBEIIAHUAX, QUTYPUPYIOT B aHATUTUYECKUX 00-
30pax>.

B Hacrosimuii MOMEHT NPaBOBOM OCHOBOM CHUCTEMBI OLIEHKH JIESTEIIbHO-
CTU OpPraHoB mpenaBapurenbHoro cienctsus MBJl Poccun sBistitorcs pacnopsi-
xenue MBJI Poccuu ot 20 utonst 2012 r. Ne 1/5072 «O06 yTBepkJI€HUH CUCTe-
Mbl M3y4€HHS] M OLEHKU I(P(HEKTUBHOCTU ACATEIBHOCTH OPraHoOB IpeABapH-
TEJILHOTO CIIEACTBUS TEPPUTOpUAIbHBIX opranoB MBJl Poccun», nmpukas MB/]
Poccun ot 31 nexa6ps 2013 r. Ne 1040 «Bompochkl o1ieHKH AeSTeILHOCTH Tep-
PUTOPHAIIBHBIX OpraHoB MuHuCTEpCTBA BHYTpEHHUX Jien Poccuiickon denepa-
11050508

Cpenyn MMEeIMXCcs KPUTEPUEB (PUTYPUPYIOT: «JI0JISI TPECTYIICHUH, YTro-
JIOBHBIE JIEJIa 110 KOTOPBIM HAMPABJICHBI B CYJ, B OOIIEM YKCII€ TPEeABAPUTEIHHO
pacclieIOBaHHbIX», «HArpy3Ka Ha OJHY IITATHYI) €IWHUILY CJIEAOBATENS IO
HANpPaBJICHHBIM B CYyJ YTOJOBHBIM JI€JIaM», «YAECIbHBIA BEC YTOJOBHBIX €I,
HaIpaBJICHHBIX B CyJ C OOBHHMUTEIIBHBIM 3aKIIOUYEHHUEM, MOCTAHOBIECHHUEM O
NPUMEHEHUH TPUHYAUTEIBHBIX MEpP MEIUIIMHCKOTO XapakTepa, ¢ MOCTaHOBJIE-
HUEM O TPEKPAIlIEHUH YTOJOBHOTO MPECIICIOBAHUS U BO3OYXKJIEHUU TIepes Cy-
JIOM XOJaTalcTBa O MPUMEHEHUU K HECOBEPIICHHOJETHEMY OOBUHSEMOMY IpH-
HYAUTENBHON MEpPBI BOCIHUTATENIBHOTO BO3AEUCTBUS B mopsAnke 4. 1 cr. 427
VIIK PO, oT uncia OKOHYEHHBIX TPOU3BOACTBOM JI€JD» U JIp.

O0603HavYeHHBIA TOJX0J K CHUCTEME OICHUBAHUS MPEIONpeesseT: pe-
3yJbTaThl, TOCTUTHYThIE KOHKPETHBIM CJEACTBEHHBIM IOJpa3jielieHueM (mpea-
CTaBJICHHbIE B Ka4€CTBE CTATUCTUUYECKUX AAHHBIX MO 3aJlaHHBIM KPUTEPUSIM),
CPaBHMBAIOTCS C YCTAHOBJICHHBIMHM IOKa3aTeysiMU. B pesyibrare onpeneieH-
HbIC HANPaBICHUS JEATEIBHOCTH OPraHOB MPEABAPUTEIILHOTO CIIEICTBUS OILle-
HHUBAIOTCA YJIOBJIETBOPUTEIBHO WJIN HEYJOBIECTBOPUTEIBHO.

I[ToMuMO TOro 4TO MapameTpbl OLUEHKW MNPEABAPUTEIBHOTIO PacCiIea0Ba-
HUSI CTAJIM CPEJICTBOM HM3MEPEHHUS, OHU KE BBICTYIMAIOT B Kauy€CTBE CPEACTBA

' Cm., manp.: Bapanos H.H., Konzaparrok JI.B. Metoauxka oueHku 3QQeKTHBHOCTH JIe-
ATEIBHOCTHU ClIeACTBEHHOro anmnaparta. M., 1976. C. 6; Muxaitnos A.11. O noHsATuu U Kpute-
pusix 3¢ppeKTUBHOCTH TpeABapUTEIBHOTO cieacTBus // [Ipobnembl mpeaBapuTenbHOTO CIeI-
CTBMS B YTOJIOBHOM CYAONPOU3BOJCTBE: ¢0. Hayd. Tp. M., 1980. C. 11.

2 Cm., Hanp.: O pe3ynbTaTax paboThl OPraHOB MPEABAPUTEILHOTO CIIEJCTBHS OPTaHOB
BHyTpeHHuX zAen B 2018 r. M., 2019; IloaBeneHsl UTOru A€ATENIbHOCTH OPraHOB MpPEIBAPHU-
TenpHOTO cneactBus B cucteMe MBJ[ Poccmm  3a 2018 rtoxm. URL:  https:
//mBI.pd/mvd/structurel/Departamenti/Sledstvennij departament/NovostiSD/item/15755216.
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yIIPABJICHUSL JEATEIIbHOCTBI0 OPraHOB IPEIBAPUTEIIBHOTO CIEACTBUSA, U CIIEIO0-
BaTess B yacTHOCTH. CHcTeMa OLIEHKH CTajla pblyarom, onpeaessonuM o0IIyto
HAIPaBJIEHHOCTh (DYHKIIMOHMPOBAHUS YTOJIOBHOM HOCTHIMHU'. DTO OOBICHAETCS
BIIMSIHUEM OLIEHKHU Ha MPUPOJY MOTUBALIMM YEJIOBEUYECKOMN AEATEIBHOCTH. Yeno-
BEK OKMJACT W IPEABUIUT OLEHKY, OHAa BO3IAEHCTBYET HAa €r0 JAEATEIILHOCTD,
HaIpaBsAs €€ B Ty WIM MHYIO CTOPOHY, IOBBIIIAs MM CHHXKas €€ ypoBeHb>. B
J0CYAEOHON YacTH YTOJIOBHOTO CYJIOIPOU3BOJICTBA 3TO MPOSIBISETCSA B TOM, YTO
3aMHTEPECOBAHHOCTh B IOJIOKHUTEIBHOW OLIEHKE OOYCIIOBIMBAET HAIpPaBJICH-
HOCTB J€ATEIbHOCTH HA CYIIECTBYIOIIUE KPUTEPHH.

IIpu orcyrctBum B YIIK PO KOHKpPETHBIX, YETKO YCTAHOBJIEHHBIX OPHUEH-
THPOB JEATEIBHOCTH I MPEABAPUTEIBHOTO PACCIECIOBAHUS TAaKOW BapUaHT
YCTaHOBOK NPEACTABIAETCA HE caMbIM HeyAauHbIM. OIHAKO MPU ATOM JOJDKHO
BBITIOJIHATHCS CYIIECTBEHHOE YCIIOBUE.

B o0si3aTenbHOM MOpsiKEe CUCTEMa OLIEHKHU JESTEIbHOCTH JTOKHA OBITh
aZICKBaTHOM €M CaMOW, COBEPIIATHCS «HA OCHOBAHUU PE3YJIbTATOB JAECATEIIbHO-
CTH, €€ JOCTM)KCHUN WU MPOBAJIOB, JOCTOMHCTB WJIM HEJOCTATKOB ... OBITH pe-
3yJILTaTOM, & HE LEIBIO JEATENLHOCTH . B NPOTHBHOM cilydae OleHKa (pakTh-
4yecku OyJeT AaBaThCsl paau caMoil olleHKH. J[aHHOe CyKIeHHE MPUMEHUMO U
10 OTHOLLIEHMIO K YTOJIOBHO-IIPOLECCYATIbHOM AEATEIBHOCTH.

HecoOmoneHne yka3aHHOTo yciioBus OyAeT crocoOCTBOBAaTh J1€30PUEH-
THPOBAHMIO CIIENOBATENEN, PYKOBOAUTEIEH CIEACTBEHHBIX OPraHOB OT MCTHH-
HBIX NPUOPUTETOB UX MHOTOIPaHHOM AeATeNbHOCTH. OTAEIbHBIE OATBEPXKIC-
HUSL ’TOMY MbI MOKE€M HaOII0AaTh U HA COBPEMEHHOM JTarle.

Tak, umeronuecs KpUTEPUU OLICHKU JAESTENIbHOCTU (PaKTUUYECKH OpHUEH-
TUPYIOT MPAaBONPUMEHHUTENIEH HA HANpaBJIE€HUE B CyJ KaK MOKHO OOJIBILIErO KO-
JINYECTBA YIOJOBHBIX JIeJl. B TO ke Bpems npeKpalleHue YrojJoBHbIX JIEJI [0 He-
peadMIIUTUPYIOUIUM OCHOBAHUSIM (HECMOTPSI HAa TO, YTO ATO OJIMH U3 BO3MOXK-
HBIX BapUAHTOB OKOHYAHHUS MPOM3BOJICTBA MO JIE€Ny) MPOAOKAET paccMaTpH-
BaThCSl KaK «Opak», «paboTa Ha KOP3UHY», T.K. BEAECT K CHHKCHHUIO pPe3yJibTa-
TUBHOCTU. [IpuueM opueHTHp HA JaHHBIM KPUTEPUW HPUBOJIUT K MHOXKECTBY
UHBIX, KAK HEIIOCPEACTBEHHO, TaK U ONOCPENOBAHHO CBA3AHHBIX C HUM IIOCIE-
cTBuidi. Hanpumep, HaOnrogaeTcsi TEHACHLMS HANPABIATh B CYJ BCE YIOJOBHBIE
nena (Jaxe HEeCMOTpPsl Ha yCMaTpUBAIOLIMECS OCHOBAHUS [UISl NPEKpaIlCHHS
YTOJIOBHOI'O JI€J1a), YTO OCOOEHHO XapaKTEPHO IMpPH PELIEHUH BOIpOca O IMpe-
KpallleHUH YTOJIOBHOTO JIeia B CBSA3U ¢ MpuMUpeHueM ctopoH (ct. 25 VIIK PO).
WNnu npyras,, He MEHEee 4acTo BCTpedaemasi TEHACHIUS — CTPEMIIEHUE OPraHOB
MIpeIBapUTEILHOTO paccieoBaHus padoTaTh TOJBKO MO MaTepHualiaM, NepCreK-
THUBHBIM JJIs1 HAaIIpaBJeHUs B cy[. Tak, B CUTyalusX, CBA3aHHBIX C OOHApyXEHU-

! Cm.: Muxaitnosckas M.5. ConuanbHOe Ha3HAYEHME YTONOBHOW IOCTHULIMU U IEIb
yrosoBHoro npotecca // 'oc-Bo u mpaso. 2005. Ne 5. C. 117-118.

2 Cm.: Py6unmreiin C.JI. OcHoBbl 00mmeit ncuxonoruu. CIT6., 2002. C. 468.

3 Tam xe.
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€M NPU3HAKOB MPECTYMICHUs MO (aKTy HE3aKOHHOTO cObITa HAPKOTUYECKOTO
CPEACTBA, PU OTCYTCTBUU OJIHOTO M3 BAKHEHIINX MPU3HAKOB — MIPEAMETA Mpe-
CTYIUICHUS, TPWJIAraloTCsA yCWINS HE BO30Y)K/IaTh yTrOJOBHOE JENIO BBUIY €TI0
OecrepCreKTUBHOCTH (TMPEaMET MPECTYIUICHUSI OTCYTCTBYET U Bpsij Jin OyjaeT
UMEThCS B PACHOPSIKEHUU MPAaBOOXPAHUTENIBHBIX OPraHoB). XOTS B paMKax
JEHCTBYIOLIErO 3aKOHOJATENbCTBA HE UCKIIIOUEHO CIIEYIOLIEE Pa3BUTHE COOBI-
TU: BO30YXKJIEHHE YTOJIOBHOTO JI€ia, YJOCTOBEPEHUE B Psific BaXKHEHIIUX 00-
CTOSITEJIbCTB B PaMKax IMPEABAPUTEIBHOTO PACCIEI0BAHUSA, UCKIIFOUEHHUE YKPBI-
BATEIbCTBA MPECTYIUICHHH, a B JATbHEUIIIEM — MIPEKPALIEHUE YTOJOBHOTO JETa.
Cyl1ecTByeT MHOKECTBO IPYTUX CUTYALMH U IPUMEPOB.

IIpu ompoce pyKOBOAUTENEN CIEACTBEHHBIX IOJAPA3ACICHUN U OPraHOB
no3Hanus 100% cormacuinucek ¢ yTBEPKAEHUEM, YTO B HACTOSIIAA MOMEHT
CJIOKUJIaCh CUTYyalHsl, B KOTOPOMl CTAaTHCTUKA MEPBUYHA, & JACSATEIbHOCTD, IJIS
aHaIM3a KOTOPOM OHA CIIYXKMT, — BropuuHa'. Bo3HHKaeT puTopudecKuii BOIpoc,
KaK IIpH MOI0OHOM TOJIOKEHUHU BEIIe 00ecreynBaeTcs, a Tak)ke MOKHO JIM BO-
00111e TOBOPUTH O JOCTHKEHUH Ha3HAYCHHS YTOJIOBHOTO CyIOMPOU3BOACTBA?

W3HauansHO HEBEpHBIC KPUTEPUU OIICHKM KauyecTBa pabOTHI YrOJIOBHOM
FOCTULIMM MEPEHOCAT BHUMAHUE HA «IPUIVIAKUBAHUE» OTYETOB, BMECTO TOIO
yTOOBl HAJJIEKAIIUM OOpa30M pPEaNM30BbIBATH CTOSIIUE MEpe HUMU 3aJayu.
AHaNOTUYHBIE MPENOCTEPEKEHNS BBICKA3BIBAINCH elle aBTopamu KoHueniuu
cy1e6HOM peOPMBI%, OIHAKO U € TEX IOP MAJIO YTO U3MEHHIIOCE.

PaboTa rocy1apcTBEHHBIX OPTaHOB M JOJKHOCTHBIX JIUII, BHICTYAOITUX
B YTOJIOBHOM CYJIONPOM3BOJICTBE B KAYECTBE YUYACTHUKOB YTOJIOBHOI'O CYIOIPO-
W3BOJICTBA, BBIPAXKAETCA B TAKUX YUYETHO-OLICHOYHBIX MOKA3aTENIsIX, KOTOPHIE
MPUBOJIAT K TOMY, YTO paboTa BEJOMCTB OIICHUBACTCS MOJOXUTEIHHO U B TEX
ClIy4asx, KOTJa 3aJayd HMX JAESITEIbHOCTH HE BBINMONHAIOTCS. ClenoBaTenbHO,
TaKasi OTpacjb rOCYIapCTBEHHOM JIEATEIIBHOCTH, KaK YTOJIOBHOE CYJIOIIPOU3BO/I-
CTBO, TOW 11€JIH, JJIs BBITIOJIHEHUSI KOTOPOM OHa ObLTa cO3/]aHa, HEe OCYIIECTBIIS-
er’.

Huskoe kadecTBO pacciieoBaHUs NPECTYIUICHUH U OE30TBETCTBEHHOE
OTHOIIEHUE K KOHCTHUTYLIHOHHBIM IpaBaM TpaKJaH OOYCIOBJIEHBI TEM, YTO
[JIABHOM 3a/1aueil paOOTHUKOB MPAaBOOXPAHUTEIIBHBIX CTPYKTYP SIBISIFOTCS «BbI-

! Onpomenbl 87 pyKOBOAUTENEH CIEACTBEHHBIX MNOApPA3JEICHUM, 32 HadaJIbHUKA
nojpasnesieHuii qo3Hanus u 20 pykoBoAWTENEH UHBIX MojpasaeneHuil cuctembl MBJL Poc-
cun u3 32 cyOnekToB Poccuiickoit Depepanmu, oO0ydaBmmMXcsi Ha (aKyJIbTeTe IMOBBIIICHUS
kBanupukanuu Bonrorpaackoit akanemun MBJI Poccun B 2014 rogy. Cwm.: ITonosa O.A.
Omnenka 3 HEeKTHBHOCTH JESATEIBHOCTH MPABOOXPAHUTEIHHBIX OPraHOB M Ka4eCTBO pacciie-
noBanus npectymieHuit / CoBpeMeHHbIe MPOOJieMbl HAYKH U 0O0pa30BaHUs : AJIEKTPOHHBIN
Hay4HbIi KypHai. 2015. Ne 1-1. URL: https://science-education.ru/ru/article/view?id=18246.

2 KoHIenmus cynebHoi pedopmsl B Poccuiickoii @eneparuu. M., 1992. C. 106-107.

3 Tlonos A.II. Ilenenonaranue B COBPEMEHHOM OTEYECTBEHHOM yIOJOBHOM CYJIOINPO-
m3Boactee. [Isturopck, 2005. C. 55.
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COKHE TIOKA3aTeNM PAcCKPhIBAEMOCTH IMPECTYIUICHU», a HE MOJIHOTa U 00BbEK-
THBHOCTD IIPOBEIEHHUS CIIEICTBHS .

A.C. AXmanyiuiH, paccykaasi O BCECTOPOHHOCTH, TTOJTHOTE U OOBCKTHB-
HOCTHU B JOCYAECOHBIX CTaIusAX YrOJOBHOIO MpoLEcca, IPUXOIUT K BBIBOAY, UTO
«OOBHUHUTETBHBIN YKIOH» MPHU PaCCICAOBAHUM MPECTYIUICHU BO MHOTOM TIPH-
CYTCTBYET M3-3a CJIOKUBILIECUCS CUCTEMbI TPeOOBAHUI U BEOMCTBEHHOU OTYET-
HOCTH B IPOKypaType, MBJI 1 MHBIX IIPaBOOXPAHMTENLHBIX OpraHax”>.

[To aToMy e Bompocy, HO B Oosee kaTeropudHoit popme, 3.B. Makaposa
MPUBOIUT CBOIO TOYKY 3PEHUS, COTJACHO KOTOPOW MpakThKa (aabCHUPUKAUU
JI0KA3aTeJIbCTB U «HA3HAYCHHS» BUHOBHBIX MOPOXKIAeTcs O00pbOOH 3a «XOopo-
IIME» TTOKA3ATENN",

[Ipobniema, cBsi3aHHAS C CUCTEMOU OLICHKH JIEITEIILHOCTH OPraHOB Ipe/-
BapUTEJILHOTO PACCiIeIOBaHUsI, BOJHYET U TEOPETUKOB, U MpakTukoB. OOparia-
ACh K MapaMeTpaM OLEHKH, Mbl BBIHYKJICHbI Pa3JE€INTh HEKOTOPHIE U3 MpPHUBE-
JICHHBIX MHEHUM.

B cBsI3U ¢ 3TUM BBIHYXJI€HbI COTJIACUTHCS C MHEHHUEM OT/AEJIbHBIX aBTO-
POB, YTBEPKAAIOLIMX, YTO 3HAYUTEIbHAS YaCTh PYKOBOJUTENECH OpraHOB IMpea-
BapUTEIIBHOTO pacciieZloBaHusl 0O0JIbIlie 03a00YEHBI MMOKA3aTEsIMU, YeM (haKTH-
YECKOU CTOPOHOM PACKPBITHSA KOHKPETHBIX MPECTYIIEHHI .

MoxHO 51 yTBEpKIaTh O TOM, YTO MMEIOIIMECS B HACTOSAIIUA MOMEHT
KPUTEPUU JACSITEIFHOCTH OPTaHOB IPEABAPUTEIBHOTO pPACCIeIOBAaHUS OOBEK-
TUBHO OTPaxaroT 0COOEHHOCTU UX paboTsl? Bpsia nu.

Kpome Toro, 3naueHue Jt0ObIX CTaTUCTUYECKUX IOKA3aTeNel, B3SAThIX B
JUHAMHKE, MOXET yKa3aTh JUIIb HAa HAJIMYHE HEKOM TEHICHIMHU, KOTOpasl B
OOJIBIIMHCTBE CIIy4aeB MOKET OBbITh HMCTOJIKOBaHA PAa3IMYHBIM 00pa3oM°.
Hampumep, yMeHblIIeHHE KOJIMYECTBA YTOJIOBHBIX JI€NT MOXKET OBITh KaK ClIe[-
CTBUEM ITOHMKEHHSI YUCJa COBEPUICHHBIX IMPECTYIUIEHUH, TaK U U3MEHEHUEM
PAKTUKHA UX PErHCTPALUU, KPUTEPUEB PEIICHUS] BOMPOCa O BO30YKJIEHUU YTO-
JIOBHOTO JIea U T. [I.

[IpuBeneM NpakTUYECKU XPECTOMATUMHBIA NpuUMeEp. BBuay uzMeHeHus
nopsizika Bo30y>KJIeHUus yrojioBHOTO jena (rocne npunstus YIIK P®), Bo Bro-
pom noayroguu 2002 r. B Poccuiickoit denepanuu ObUM 3aperucTpUpPOBAHbI

! Tanazosa 3.M. K Bompocy 0 BO3HMKHOBEHHM ¥ peaju3allii NpaBa Ha peabuiInTa-
uuto // AnBokatckas npaktuka. 2006. Ne 2. C. 34.

2 Axmanynnus A.C. BceCTOPOHHOCTb, TIOJNHOTA M 00BEKTUBHOCTh B J10CYIEOHBIX CTa-
IUSX POCCUMCKOr0 YyrojoBHOro npouecca. M., 2006. C. 45.

3 Makaposa 3.B. HyxeH HOBBIH YTronoBHO-IIpoleccyanbHblii koaekce / CoBeplueH-
CTBOBAaHME HOPM M MHCTUTYTOB YTOJOBHO-IIpoLeccyallbHOro koaekca Poccuiickoit dexnepa-
UM | MaTepHAIIBI MEXBY3. HAYIHO-TIPAKT. KOHP. Omck, 2006. C. 24.

* Cm.: Cxopomunkos K.C. CymecTByromasi cucTeMa ydeTa IIpecTyIUIeHH U pacKpbl-
THUS MX HYXJaeTcs B KapauHaibHoU pedopme // T'oc-Bo u mpaso. 2000. Ne 1. C. 109.

> Cm.: Muxaiinosckas U.B. Ykas. cou. C. 118.

167



1050,4 Thic. mpecTymienuid, yto Ha 354,6 Thic. (25,3%) MeHbIlIe YpOBHS peru-
CTPUPYEMOM IIPECTYIIHOCTH 3a aHAIOorHn4HbIi nepuo 2001 1.1

He cnemyer ymyckaTh W3 BUAY MMEIOIIHNE MECTO (PAKThI «IIOJTACOBKM»
cTaTUCTUYECKUX cBeAeHui. He 3pst oqHUM M3 caMbIX pacpOCTPaHEHHBIX BbIpa-
AKEHUW, KPUTUKYIOLIUX MMPUKIAJAHYI0 CTATUCTUKY, siBsieTCs: « CylIECTBYIOT TPH
BHA JDKU: JIOXKb, Harjas JOXb U cTaTUcTUKa» (aHri. — There are three kinds of
lies: lies, damned lies, and statistics)?>. MblI ObI HE TPUBOIUIM CTOJIb SMOLHO-
HaJIbHOE KPBLJIATOE BBIPAXCHHUE, €CIIM Obl HEOCTOBEPHOCTh CTATUCTUYCCKUX
JAHHBIX O COCTOSIHUM MPECTYNMHOCTH HE MOJYEpPKHUBaAIach HEOJHOKPATHO Ha
BBICIIIEM YPOBHE, B TOM YHCIIE PyKOBOACTBOM CTPaHEL .

Takum oOpazoM, pa3dpoc HUPp MOKET UMETh MECTO B pe3yJIbTaTe U3Me-
HEHUM Kak B cpejie PYHKIIMOHUPOBAHMS, TaK U BHYTPU CaMON CUCTEMBI yTOJIOB-
Ho# toctuimu. OxHako B MBI Poccun Ob1H JKeCTKO OnpeieieHbl KOHKPETHBIC
HaIIPaBJICHHUS], 110 KOTOPBIM MOKA3aTEIN JI0JKHBI HEYKIIOHHO MOBBIIATHCS. [Ipn
ATOM JaKe€ HE MPUHUMAETCS BO BHUMAHUE, YTO KOJMYECTBY OOpAaTHO MPOMOp-
[IMOHAIBHO KAYECTBO: O€3rpaHUdYHAasi TIOTOHS 32 CTAaTUCTUKOW HEMHUHYEMO CKa-
3bIBAETCA HA CaMOM pacciiefjoBaHuu. bonee Toro, urHopupyercs: pakT Hepeasb-
HOCTH 0€CKOHEUHOTO yBEIMUCHHUS TIOKa3aTEeCH.

Ham npencraBisieTcs, 4TO MO CYIIECTBYIOIIUM B HACTOSAILEE BpPeMsl KpH-
TepUsM, MOKa3aTeNsaM, HHIUKATOpPaM HEBO3MOXKHO MOJHOIEHHO CYJIUTh O Kaye-
CTBE€ MPEBAPUTEIIBHOTO PACCIICIOBAHUS, TaK KaK OHM HE XapaKTEPU3YIOT HC-
YEPIBIBAIOIIUM 00Pa30M JIEITEIHHOCTH MO PACCIICIOBAHUIO MTPECTYIIIICHUH.

CrnenyeT MOJYEPKHYTh, YTO YPOBEHb MPOOJIEMbl OLICHKU ACATEIbHOCTU
OpraHoOB CJICJICTBEHHBIX MOAPA3ACICHUIN TaKOB, YTO HE TOJIHKO U3BecTeH [Ipesu-
nenty Poccuiickoit @enepanuu B.B. [lyTtuny, HO U npejaraercs ObITh nepe-
CMOTPEHHBIM IIyTEM BHECEHUS MPABKU B BEIOMCTBEHHBICE HOPMATHUBHBIE AKTHI
MB/I Poccun®.

N3noxxeHHble COOOpakeHMs MO3BOJISIOT MPUNUTH K BBIBOIY, YTO CYIIIE-
CTBYIOILIAsl CUCTEMA OLICHOK IMPEIBAPUTEIILHOTO CIEACTBUSI OTBJIEKAET, 1€30PH-
EHTUPYET CJIeIoBaTelii OT MCTUHHBIX MPHOPUTETOB €ro JeATEeIIbHOCTH.

! Cm.: U3MeHeHue nopsiaka Bo30ykICHHsS YTOJOBHOTO Jea M YPOBEHb MPECTYIHO-
ctu // Ypoku pedopmbl yrooBHOTO mpaBocyaus B Poccuu (1o matepuanam paboTsl MexBe-
JTIOMCTBEHHOH pabodeit rpymmbl o MOHUTOPUHTY YIIK P® u B cBs3M C maTwieTneMm co JHS
ero NMPHUHATHUS U BBEJCHHA B AelcTBuUE) : cO. cT. 1 MaT-11oB. M., 2006. C. 158.

2 ABTOPCTBO HEM3BECTHO, IIPHMIIMCHIBAETCS pasHbIM jesrensm  (BeHmKkaMuHy
Huzpasnu, Yapne3y dunbky, Mapky Tseny, ['enpu JlaGymepy u ap.).

3 Mensenes: ybuiicts u noapeios Ha CeBepHoMm KaBkase He cTaHoBUTCs MeHbIe (19
Hos0ps 2010 r.) // PUA HoBoctu. URL: https://ria.ru/20101119/298333735.html; I'ennpoky-
parypa oTMe4aeT MaccoBble (pambCU(PHUKAINN CTATUCTHKY TpecTynHocTH (21 ampenst 2011 1.)
// PUA Hosoctu. URL: https://ria.ru/20110421/366904844.html; Bnagumup Ilytus npussn
y4acTHe B paCHIMPEHHOM 3aceanuu Koyuteruu ['enepanbHoit npokypatypsl Poccuu (5 mapra
2013 r.) // Caiit [Ipesunenta Poccun. URL: http://kremlin.ru/events/president/news/17631.

4 Pacmmpennoe 3acenanue komnerun MBJI Poccun (28 depans 2018 r.) / Caiir
ITpe3unenta Poccuu. URL: http://kremlin.ru/events/president/news/56949.
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B HacTosmmMii MOMEHT CKJIAAbIBAETCA CUTyalUs, YTO CTaTyC CJIEIOBATEII
«B LEJIOM pPErIaMEHTUPYETCS HE 3aKOHOM, a BEIOMCTBEHHBIMHU IIOJIOKEHUS-
mu»!. Perienne 0003HAYEHHOW MPOOJIEMBI BUAUTCS B MEPECMOTPE CHCTEMBI
OLICHKM JEATEILHOCTH OPraHOB IIPEABAPUTEIBHOIO PACCIEAOBAaHUs C MO3ULIUU
€€ MePEOPUECHTUPOBAHUSA Ha pEANIbHbIC 3a/1aul, BO3JIaracMble Ha IPeIBapUTEIIb-
Hoe paccnenoBanue. OHM B OOJbIIEH Mepe YUYUTHIBAIOT «TBOPUYECKHM MO CBOECH
IPHPOJIE» XapaKTEP JAEATENLHOCTH [0 PACCIEN0BAHMIO IPECTyILIEHui>, JlaHHOe
MHEHME TAK)KE Pa3AEISIETCS U PECIIOHICHTaMHU aHKeTupoBaHusa. Ha Bompoc: Ha
YTO JIOJKHBI OPUEHTHPOBATHCA PA0OOTHUKU OPraHOB MPEABAPUTENIBHOIO pacciie-
JOBAHHUS B XOJI€ OCYLIECTBIICHUSI CBOEM eATeIbHOCTH — 70% ONpOIIEHHBIX BbI-
Opanu 3ajauu MpenBapuUTEIbHOTO paccienoBanusi, 20% — Ha3HAYEHUE YTOJIOB-
HOT'0 CyJ0NpPOU3BOACTBA U JINIIb 10% KX — KpUTEPUU OLIEHKH IESITEITBHOCTH.

B cBs3u ¢ 3TuM 3(pPeKTUBHOCTD MTPOU3BEICHHOTO PACCIEAOBAHUS CIEIY-
€T ONpEeNeNsATh UCXOMAS M3 BO3JIOKEHHBIX Ha Hero 3aaad. HeoOxoaumo, 4ToObI
JOJIKHOCTHBIE JIMIIA, OCYIIECTBISAIONINE MPEABAPUTEIIBHOE pacciieloBaHue, Obl-
JIM YCTPEMJICHBI UIMEHHO HA 3aJ1a4d 3TOr0 BUJA ACATEIBHOCTU, UX BBIIIOJHEHUE.
HacrymiieHnne BO3MOXHBIX OTPULATEIBHBIX IMOCIEACTBUM 10 OTHOLICHUIO K BU-
HOBHBIM B CIyyae HEHAJIEKAIETro PEelIeHUs] yKa3aHHBIX 3a]1a4 BRICTYNHalo Obl B
KAaueCTBE CTUMYJIMPYIOLIEr0, «II0JICTErMBAOILEro» (hakTopa.

HecoMHEHHBIM IPEMMYIIECTBOM HOBOW CHCTEMBI OLICHKH OPTaHOB IPEA-
BApUTEJIBHOIO CIEICTBUS, Oa3upYIOLIENcs Ha 3aJadax MpeaBapUTEbHOIO pac-
CJIEIOBaHUs, SIBJISIETCS TO, YTO OHA OyJeT cnocoOHA HAIJISIAHO MPOJIEMOHCTPH-
pOBaTh BBINOJHEHUE 33/1a4 B XOJ€ 0CYA€OHOT0 MPOU3BOACTBA MO YTOJIOBHBIM
nenam. J[pyruM HEMallOBaKHBIM JTOCTOMHCTBOM TaKXeE CJIEAYET Ha3BaTh OTCYT-
CTBHE YCTAHOBKH IO OPUEHTHPOBAHUIO HA «JIBOMHBIE CTAHIAAPTHD», a TAKKE HA
UCKIIFOUUTENBHO «YMO3PUTENIBHBIE» MMOKA3ATENN JEATEIIBHOCTH.

be3ycnoBHO, BOIPOC OLIEHUWBAHUS IPEIBAPUTEIBHOTO PACCIEAOBAHUS
CIIOXEH M TpeOyeT yriiyOJIeHHOTO MCCIEeIOBAaHMS. YUYUTHIBas, 4TO TaKOBOE HE
SBJISIETCS LI€IbI0 HACTOSIIEH pabOThl, Mbl MO3BOJMWIN ce0€ OTMETHUTh BO3MOX-
HOCTb pehOpMHUPOBAHUS CUCTEMBI OLICHKU MPEABAPUTEIBHOIO PACCIIEJOBAHUS C
IIO3UIIMYU €€ OPUEHTUPOBAHU HA 3aa4 JaHHOTO BUJIA EATEIbHOCTH.

C aHaNOrM4HBIMUA BO33PEHUSIMHU, 110 HAILIEMY MHEHHIO, TpeOyeTCs Moaxo-
JUTh K MPEOJOJICHUIO HHBIX YCIOBUH, 3aTPYAHSIOINX PEATU3ALMIO 3a1ay IIpe-
BAPUTENIBHOTO pacciienoBanusa. Cpeau HUX: HEJOCTAaTOYHOE MATEPUAIBHOE H
MOpPaJIbHOE CTUMYJIMPOBAHUE TPyAa COTPYAHUKOB OPraHOB IMPEIBAPUTEIBHOTO
paccieloBaHusl, BbICOKAsi CTENEHb MCUXO(PU3UOIOTHYECKUX IMEPErpy30K, HU3-
KUH ypOBEHb HOPUIAMYECKUX IapaHTUU MPOLIECCYyalbHOW HE3aBUCUMOCTU U CO-
MAJIbHOM 3alIUIIEHHOCTH, TEKYy4YeCThb KaJpoB, ciadas Hay4yHO-TEXHHUYECKas

! Poximu B. CremoBatens: MoioxeHHe W monHoMouns // 3akoHHOCTE. 2005. Ne 10.
C.21.

2 Macnos Y. HazHaueHue yTroOBHOTO CyIONPOU3BOICTBA HA JOCYAEOHBIX CTanusX //
3akoHHOCTE. 2006. Ne 7. C. 29.
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OCHAIICHHOCTDb IIPABOOXPAHHUTCIIBHBIX OPTraHOB H IP. Yka3aHHbIE YCJI0BUA HC
ITO3BOJIAIOT HaAIJICKAIlIUM 06p8.30M OCYHCCTBIIATL PACCIICAOBAHUC, HCPCIKO
IIPpUBOAAT K HCBO3MOKHOCTHU HOHHOHGHHOﬁ 3alIUTHI IIPpAaB U 3aKOHHBIX MHTCPC-
COB I'pa’xJiadH M I109TOMY O OJI’KHBI OBITh M3MCHEHEI.
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SAK/IIOYEHUNE

[IpoBeneHHOE HCCIIEIOBAaHUE TO3BOJIAET CHOPMYIUPOBATH CIEIYIONINE
BBIBO/IBI.

1. Xapakrep ucciaenoBaHus MOTpeOOBaI HAYYHOTO adCTparupoBaHus U
000061mmenus. Mcnonbp3oBanue moaxoa0B, pa3pab0TaHHbIX B OOIIEHAYYHBIX KOH-
LEMIHAX, TO3BOJIUIIO YSICHUTh MHOTOTPAHHOCTh 1 MHOTOACIIEKTHOCTh MTPABOBOM
KaTeropuu «3ajava» B chepe YroJlOBHOTO CyJIONMPOU3BOJICTBA, IPUNUTH K BHIBO-
oy 00 0OYCIIOBIEHHOCTH YTOJOBHO-TIPOLIECCYAIbHOM ACATEILHOCTH OOIIe-
CTBEHHBIMM TOTPEOHOCTSIMU, MTPEAONPEICTAIONMMU CeU(UUECKYIO 1IeJb
YrOJIOBHOTO MPOIIECCA, a TAKXKE BBIJBUHYTh TE3UC O HAJIMUMU CUCTEMBbI 3ajad,
pelIeHrne KOTOPBIX MPUBOJUT K JOCTHUKEHUIO LIEJH U MOIYUYCHHIO TPEOYyeMbIX
LIEHHOCTEM.

2. TeopeTuko-mpaBoBbI€ MPEANOCHUIKMA OMpEeIeHUs 3a1a4 NpeaBapu-
TEJIBLHOI'O pacciieIoBaHus MPEACTaBICHbI B BUJIC Ha3HAYCHUS U 1IEJIM YTOJIOBHO-
ro CyJOIPOU3BOJICTBA, LIEJIN MPEIBAPUTEIHHOTO PACCIIEI0BAHUS.

3. HazHaueHue yrojoBHOro CyAOINPOM3BOACTBA MPEACTABISIET COOOM
dbopmy BbIpakeHHs OOIECTBEHHBIX MOTPEOHOCTEH, 3aKITI0YAIOIIUXCS B 0Oecte-
YeHUU COOJIIOJIEHUS U 3alUThI IPaB, CBOOO/ U 3aKOHHBIX HMHTEPECOB JIUII, Opra-
HU3alU{, MOTEPIEBIINX OT MPECTYIUICHUH, a TaKXke OOIIECTBA U TOCY/1apCTBa;
JIUII, TOJIBEPracMbIX OTPAHUYCHHUIO TIPAaB M CBOOOJ, YTOJOBHOMY Ipeciie/IoBa-
HUI0, OOBUHEHUIO U OCYXKJCHUIO; MHBIX JIUI], IPUHUMAIOIINX Y4aCTHE B YTOJIOB-
HOM CYJONPOU3BOCTBE.

4. llenp yroJIOBHOTO CyJONPOM3BOACTBA 3aKJIKOYEHA B TOM, UTO IIpHU
HaJM4YUU YTOJOBHO-IIPABOBBIX OCHOBAHUW CO3/1aTh YCJIOBHUS ISl peain3aluu
YTOJIOBHOM OTBETCTBEHHOCTH JIMOO OCBOOOXKCHUS HEBUHOBHOT'O OT TaKOBOM.

5. llenbro mpeaBapuTEIbHOIO PACCIEIOBaHUS ABJIACTCA MPEABAPUTEIIb-
Has MpaBoOBas OLIEHKA JAesSHUSI, 001a4at0ero Npu3HaKkaMu MPeCTyIICHUS.

6. OO0o3HauYEHHbIE JIEMEHTHI B CBOEH COBOKYIHOCTH JIETEPMUHUPYIOT
3a/1a4y MPEABAPUTEIILHOTO PACCIEIOBAaHUS — BBIPAXKEHHBIE B 3aKOHE WJIU BbITE-
KalolllMe U3 HEr0 0ObEKTUBHO CYIIECTBYIOIINE (DOPMBI IPABOBOTO JOJIKEHCTBO-
BaHUS, peanu3yeMble ClIeJIOBATENIeM (JI03HABATENIEM) MMYyTEM MPUHATHS MPOIEC-
CyaJIbHBIX PELIECHU, BBIMOJHEHHS CIEACTBEHHBIX, TPOLIECCYAbHBIX U PO3BICK-
HBbIX JICWCTBUM, HAINPABJICHHbIC HA JIOCTUXKEHUE LIEJIM MPEBAPUTEIHHOTO pac-
CJIeI0BaHUsI.

7.  HcTtopuko-nmpaBoBOil aHanu3 (pOPMHUPOBAHUS 3a7ad IPeIBaAPUTEIb-
HOT'O paccieOBaHUsI MO3BOJUI BBIIBUTH UCTOPUUECKU alpoOOMPOBAHHYIO, MO-
JIOKUTEJIBHO 3apEKOMEHJIOBABIIYIO CE0sl, MMEIOIIYI0 CEPbE3HYIO0 YTOJOBHO-
npoLeccyalbHyI0 OCHOBY CUCTEMY 3ajay MPEABAPUTEIILHOIO PACCIIEI0BAHMUS.

8. Cucrema 3aia4 NpeaBapUTEIILHOTO PacCiieIoBaHusl HE SIBJISETCS CO-
BOKYITHOCTBIO MOJIOKEHUN Pa3IMYHON 3HAYMMOCTH, PACIOJIOKEHHBIX B BHJIC
HUKE-, BBILIECTOAIINX CTYNEHEH, Ka)¥Jas U3 HUX BBIPAXKAET TAaKyK) CTOPOHY
CyIlIeCTBAa MPEABAPUTEIHLHOTO paccieoBaHusi, 0€3 KOTOpOH HEBO3MOXKHO JI0-
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CTMDKCHHME 1IeJTM YTOJIOBHOTO TMpOollecca, Ha3HAYEHUs! YTOJIOBHOTO CYJIOIPOU3-
BOJICTBA. 3a/layul MPEABAPUTEIILHOTO PACCIEAOBAHUS — 3TO OPTaHMYECKH B3au-
MOCBSI3aHHBIE M OJMHAKOBO BAYKHBIE ITOJIOKEHUS, CTOSAIIME B OJHOM paAny. Mx
COBOKYITHOCTb MPEJCTaBIISIET COOOM €AMHYI0 B3aMMO3aBHCHMYIO, B3aUMOJIEH-
CTBYIOILLYIO ¥ B3aUMOOOYCIIOBJIIEHHYIO CUCTEMY .

9.  Yder MeTo0JIOTHYECKHX OCHOB, HCTOPUYECKOIO OIbITA, YTOJOBHO-
MIpOLIECCYaIbHBIX PEAINil MO3BOJIWI YTBEPKIATh, YTO HA3HAYEHUE YTOJIOBHOTO
CyJIOIIPOM3BOJICTBA, LIE€Jb YTOJIOBHOI'O IpOLECCa U MPEIBAPUTEIBHOIO paccie-
J0BaHUA TPEOYIOT CBOCH peanu3aliy MyTeM pelIeHus 3a1a4d J0CyIeOHOro mpo-
M3BOJICTBA, a TAKXKE OMPEJEIUTh COBPEMEHHYIO CUCTEMY 3aJay IpelIBapUTEIb-
HOT'O pacciieJOBaHUs.

10. Beraenensl rpymmsl 3a/1a4 OPEABAPUTEIBHOTO PACCICIOBAHUS, HETIO-
CPEIICTBEHHO U OIIOCPEIOBAHHO OOECIEYUBAIOIINE IPEABAPUTEILHYIO IPaBo-
BYIO OIICHKY JESIHUS, 00J1a/1al0IIero Npu3HaKaMU MPECTYTICHHUS.

11. CrpemiieHre K TOCTHXKEHHIO 1IEJIM MPEABAPUTEIILHOIO pacclieoBa-
HUS B BUJIE MPEABAPUTEIHHON MPABOBOM OLICHKH JEsSHUS, 00JaJarolero mpu-
3HaKaMM IPECTYIUICHUs, ONPEIENeT Pl HEIIOCPEICTBEHHBIX 3a/a4, o0eceyn-
BAIOIIMX TaKOBOE CTpeMJIEHHE: |) CBOEBPEMEHHOE, BCECTOPOHHEE, IMOJHOE U
00BEKTUBHOE MCCIEAOBAHUE MPECTYIUICHUS; 2) U300IMUYEHUE JUI, COBEPIIUB-
IIMX MPECTyIUIeHHE, (POPMYJIMPOBAHUE U BBIIBUKEHHE OOOCHOBAHHOI'O OOBH-
HeHUs; 3) co3gaHue MPEANOChUIOK ISl YYacTHs 10103peBaeMoro (0OBHHIEMO-
ro) B cyaeOHOM pa30MpaTeabCTBE U HAJJISKAILETO €ro MOBEJAEHUs MPU MPOU3-
BOJZICTBE T10 YT'OJIOBHOMY JIENY.

3anaya 1o cBOEBPEMEHHOMY, BCECTOPOHHEMY, MTOJIHOMY U OOBEKTUBHOMY
UCCJIEIOBAHUIO TPECTYIUIEHUsST TPEACTaBIIIeT COOOM: TINATEIbHYIO MPOBEPKY
BCEX BO3MOXKHBIX BEPCHUH MO Jeiy, NOKAa3aHUN YYaCTHUKOB, MOJIyYEHHE U MPO-
BEPKY B IMOJHOM 00beMe HEOOXOJUMBIX J0Ka3aTeIbCTB, BBISBICHUE OOCTOS-
TEJIbCTB, KaK YJIUYAIOUINX, TAK U ONPABJILIBAIOIINX OOBUHSAEMOI0, CMSTYAOIINX
U OTSrYarolMX HaKa3aHHE;, YCTAaHOBJIEHHE OOCTOSTENbCTB, MOAJISKAIUX J10Ka-
3BIBAHUIO 10 YTOJIOBHOMY JIENTy; IPOBEPKY JAHHBIX O COBEPIIEHUU OOBUHIEMbIM
WIM UHBIMU JIMIIAMH APYTUX NPECTYIUIEHUH U MPUHATHE 1O 3TUM (PaKTaM COOT-
BETCTBYIOILIMX 3aKOHHBIX M OOOCHOBAHHBIX PELIECHUM; MpOBeAcHHE Oecrpu-
CTPAaCTHOI'O, HENPEIB3STOr0 HCCIEAOBAHUS OOCTOATENBCTB Jejla MpPU OTCYT-
CTBUU HEOIPABJIAHHBIX 33JIEPKEK pacciaeOBaHUsl B CPOKH, MMO3BOJIAIOIIME OIl-
TUMaJIbHO 00ECNIEYUTh MPABO IPAXKJIAH Ha CYJIEOHYIO 3aIUTY.

Heo0xoanuMocTh BCECTOPOHHETO, MOJHOTO M OOBEKTUBHOTO MPOU3BOJ-
CTBA, YTO HE TOJBKO COOTBETCTBYET COBPEMEHHON KOHUEMUUU 3alUThI JIMYHO-
CTH B YIOJIOBHOM IIPOLIECCE€, HO M 3aKPEIUISET CTPEMJICHUE YCTAaHOBHUTH JEil-
CTBUTEJIHHO MMEBILIUN B MPOILIOM KpyT (DakToB ciemoBaresieM — OObEKTUBHBIM
UCCIIeIOBaTEIEM OOCTOATENLCTB JIeIHMsI, 00JaAatoNIero Mpu3HaKkaMu MpecTy-
JICHUSL.

3amavya Mo M300JMYEHMIO JIUI], COBEPIUIMBIINX MPECTYIJICHHE, C Hopmy-
JUPOBAHUEM U BBIIB)KEHHEM O00OCHOBAHHOTO OOBMHEHHS 3aKIIFOYAETCS B IMOJI-
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rOTOBKE, IPOLECCYaJbHOM OOOCHOBAaHUM M JOBEJCHUM /0 CBEICHUS MaTepu-
QJIBHO-IIPAaBOBBIX INPUTA3AHUI OpPraHOB pPAaCCIEAOBAHMUSA K JIMILY, IPEIIOJIOKH-
TEJIbHO COBEPUIMBLIEMY IIPECTYIUICHHUE.

B 3amaudy co3maHus OpearochUIoK IS y4acTHsl M HAJJIEXKallero noBeje-
HUSl 0OBHHSIEMOTO (II0JI03PEBAEMOI0) MPHU MPOU3BOJACTBE M0 YTrOJIOBHOMY €Iy
BXOJST HCKIIOUYEHHE Yy MOA03peBaeMOro (0OOBHHSEMOI0) BO3MOKHOCTH YKIIO-
HUTBCA OT pacciefoBaHusl, NMPOTUBOJECUCTBOBATh €My, MPOJOJIKATH IPECTYII-
HYIO JESTEIbHOCTh, a TAK)XKE OCYILECTBICHUE PO3BICKHBIX JECHCTBUI B TOM CIIy-
qae, €CJIM OH CKpPBLICS.

JleTepMUHUPOBAHHOCTD MPEABAPUTENILHOTO PACCIEAOBAHMS €r0 3a1a4aMu
3a/laeT 3aKOHOJATENI0 COAepKaTeIbHbIe OPUEHTHUPHI ISl JajJbHEHIIEero coBep-
IIEHCTBOBAHUS YTOJIOBHO-IPOLECCYAIbHOIO 3aKOHOAATENIbCTBA, pPErjaMeHTH-
pYIOILEro A0cyAe0HOE TPOU3BOJCTBO, U IPAKTUKHU €r0 IPUMEHEHMSL.

BaxHOCTh yCTaHOBJIEHUSI OOCTOATENBCTB IPECTYHMHOTO COOBITHS, €ro
IPaBOBOM OLICHKM HE MCKJIIOYAET OXPaHy IIpaB YEJIOBEKA B 10CYI€OHOM MPOU3-
BojacTBe. llpenBapurenbHoe paccieoBaHue OOECHEYMBAET MPOLECCYaTbHYIO
3alUTy GUTYpPaHTOB Mpoliecca MyTeM pealn3aluy psia BO3JIOKEHHBIX Ha HETO
YCTaHOBJICHUM.

12. 3apgaun mpeaBapUTENBHOrO pacciaeOBaHMs, ONOCPEIOBaHHO olec-
MEYMBAIOIINE MPEJIBAPUTEIbHYIO IPABOBYIO OLICHKY JEsSHUSA, O0JIaJarollero
IIpU3HAaKaMu MPECTYIUICHU: |) NpuHATHE Mep MO OOECHEYEeHUIO 3alIUThl, pea-
JU3alMM TIPaB U 3aKOHHBIX UHTEPECOB YYACTHUKOB YTOJIOBHOTO CYJOIPOU3BO/I-
CTBa, UHBIX JIMLI, TIPaBa U 3aKOHHBIE MHTEPECHI KOTOPHIX 3aTPOHYTHI B XOJ€ J10-
CyZ1le0HOTO TMPOMU3BOJCTBA, a TaKXK€ MCIOJHEHUIO HUMHU OOA3aHHOCTEH;
2) obecrieueHHE BO3MEILEHUS BpeAa, NPUUMHEHHOIO MPECTYIJIEHUEM, JPYTUX
UMYILIECTBEHHBIX B3BICKAHUN, KOH(UCKAIIMK UMYIIECTBA; 3) obecrnieueHue Oe3-
OIACHOCTHU IOTEPIEBLINX, CBUACTENICH U UHBIX YYACTHUKOB YIOJOBHOIO CYJO-
IPOU3BOJICTBA, & TAaKKE UX OJIM3KHUX; 4) BbIIBIEHHE OOCTOSITENBCTB, CIIOCOO-
CTBOBABILNX COBEPIICHUIO IPECTYIIEHUS, C IPABOM BHECEHMS IPEICTABICHHUS
JUISl UX YCTPaHEHHS.

3agaya 1o NpUHIATHIO Mep, 00ECIIeUNBAIOIINX PEAIN3alUIO TIPaB U 3aKOH-
HBIX MHTEPECOB YYACTHUKOB YTOJIOBHOI'O CYJONPOU3BOACTBA, UHBIX JIML, MpaBa
Y 3aKOHHbBIE UHTEPECHI KOTOPBIX 3aTPOHYTHI B XO/€ J10CY1€0HOT0 IPOU3BO/ICTBA,
a TAaK)K€ UCIIOJIHEHUE UMHU 00S3aHHOCTEN MPEANoJaraeT: pa3bsiCHEHUE MpaB, IM0-
psJIKa MPOU3BOJICTBA CIEICTBEHHOIO, MPOLIECCYaTbHOTO NEHCTBUSA; MPEIOCTaB-
JIeHUE BO3MOXHOCTH BOCIHOJIB30BATHCS MPABOM; HEMOCPEICTBEHHYIO OpraHu3a-
UIO pealiM3aliy MpaB; 3al[UTy HApYLIEHHOTO IpaBa; CIOCOOCTBOBAHUE BbI-
MOJIHEHUS YYaCTHUKAMHU CBOUX O0S3aHHOCTEH.

OOecrieueHre BO3MEIICHHUS BpEla, NPUUMHEHHOTO MPECTYIJICHUEM,
mrpada, KOHPUCKAMU UMYILIECTBA, APYTUX HUMYLIECTBEHHbIX B3bICKAHUH 3a-
KJIFOUAETCS: B IPUHATHH MEP 110 BO3MEILIEHUIO IPUYNHEHHOTO UMYILIECTBEHHOT'O
Bpela; MpU HEBO3MOXKHOCTH BOCCTAHOBJIEHHS TOTO OObeMa MaTepUaIbHBIX
OJs1ar, KOTOpPBIM pacrioyiarajl IOTEPHEeBIINNA 10 MPECTYIJICHUs, — YCTAaHOBJICHUE
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noJiyieKaliero KoH(MQUCcKauu MMYIIeCTBa, HAJIOXKEHUE apecTa Ha MMYIIECTBO;
IIPY YCTAHOBJIEHUH BO3MOKHOCTH NMPUMEHEHUS Mep M0 KOH(MUCKAIUU UMYIIIe-
crBa B coorBeTcTBUH O CT. 104.1 YK P® nm100 BO3MOKHOCTH HaKa3aHUA B BUIE
mTpada uin Jpyrux UMYIIECTBEHHBIX B3bICKAHUN 32 COBEPIIEHHOE MPECTYILIe-
HUE — YCTaHOBJICHUE MOIeKANIET0 KOHPUCKAIIUA UMYIIIECTBA, HAJIOKEHUE ape-
CTa Ha UMYILIECTBO; 00ECIEYeHNE BO3MELIEHUSI YUACTHUKAM YTrOJIOBHOIO CYJO-
IIPOM3BOJICTBA 3aTPAT, CBSI3aHHBIX C IPOU3BOJICTBOM PACCIICIOBAHUS.

OobecnieueHre 0€30MaCHOCTH MOTEPHEBIINX, CBUAETENEH U UHBIX y4dacT-
HUKOB YTOJIOBHOTO CYJIOIIPOM3BOJICTBA, & TaKXKe HUX OJM3KUX MOAPA3yMEBAET
MPUHATHE MEP MO BO3MOKHOM peain3aliy uX MpoIecCyabHbIX MpaB U 00s3aH-
HOCTEH CBOOOIHO OT MPOTHUBOIMPABHOTO WJIU MHOTO BO3/ICUCTBUS, OKa3bIBAEMOTO
B LIEJISIX BOCTIPENSTCTBOBAHUS 110 YTOJIOBHOMY €Ty .

13. BeisiBIeHUE OOCTOSITENBCTB, CIIOCOOCTBOBABIIMX COBEPILECHUIO Tpe-
CTYIUIEHUS, C IPABOM BHECEHUS MPEACTABICHUS U1l UX YCTPaHEHUs IMpeaIoa-
raet: 00s3aTeIbHOCTh MPOLIecca YCTAHOBJICHUS MPUYUH U YCIOBUN MpECTyILIe-
HUS B XOJZI€ PaccielOBaHUs; pEarupoBaHUE MOCPEACTBOM BHECEHHS MPEICTaB-
JICHUS B 3aBUCHUMOCTH OT KOHKPETHBIX 00CTOSATEILCTB YroJoBHOTO Aena. OOiie-
nporIakTHIECKas AeITeIbHOCTh, 0000IIEHUE CIEACTBEHHOM MPAKTUKH T10 pe-
3yJIbTaTaM pacCIEAOBaHUS HE IOJKHBI BKIFOUAThCS B JAHHYIO 3a7a4y.

14. Cucrema 3amay npeaBAPUTEIBHOTO PACCICAOBAHUS HE SIBISACTCS
KECTKO OMNPE/ICIICHHBIM MEPEYHEM YCTAHOBJICHUM, KOTOPBIN TOJKEH HEYKOCHU-
TEJbHO BBITIOJIHIATHCS BHE 3aBUCUMOCTH OT OOCTOSATENIBCTB YTOJIOBHOTO J€ja.
YcraHOBIIEHHS, HAIEAIIME OTPAKEHUE B 3a7adyax MPEIBapUTENBHOTO pacclie-
JIOBAHUS, SBJSISICH OPUEHTUPOM JEATEIBHOCTH, CIEAYET aJalTHUPOBaTh K KOH-
KPETHBIM YCJIOBUSAM pacclielyeMoro coObITusi. Tak, HEKOTOpbIE 3a/laud MOTYT
YCIOXKHATHCA, YIPOIIATHCS WM BBUAY OTCYTCTBUSI HEOOXOJUMOCTH UX BBIMOJI-
HEHUs HE OBITh BO3JIAra€MbIMHU.

15. IlpennoxkeHHass cucTeMa 3a/ad IPEABAPUTEIBHOTO pPACCIENOBAHUS
JEMOHCTPUPYET: UCTUHHYIO POJIb CIIEIOBATENs, JO3HABATENSI B COBPEMEHHOM
YIOJIOBHOM ITPOLIECCE; UCKYCCTBEHHOCTh OTHECEHUs UX K YYAaCTHHKAM CO CTO-
pPOHBI OOBUHEHUS; TIOJJIMHHBIE OPUEHTUPHI UX NIEATETLHOCTH B XOJE PacCieno-
BAHMS NIPECTYTUICHUMN.

16. BrIABIEHHBIE 3a1a4M IPEABAPUTEIBLHOIO PACCIEAOBAHUS, UX COAEP-
JKaTeJibHas CTOPOHA YKA3bIBAIOT HA YPE3MEPHO IIMPOKYIO TPAKTOBKY MPUHLIHIA
COCTA3aTEJIbHOCTU B OTE€UYECTBEHHOM YTOJIOBHOM CYJIONPOW3BOJCTBE, OTIUYUS
JNEUCTBUTEIIBHOCTH OT 3asBJIEHHOM TEOPETUYECKOW mojenu. Hamuuue HEKoTo-
PBIX JIEMEHTOB COCTI3ATEIBLHOCTH B YTOJIOBHOM CYAONPOU3BOJICTBE HE U3MEHSI-
€T B LIEJIOM UCCIEN0BATEIBCKYI0 CYITHOCTh IPEABAPUTEIBLHOTO PACCIENOBAHHUS.

17. B uensax opueHTHUPOBAHUS ACATEIBHOCTU CIEN0BATENs, TO3HABATES
Ha BBIMIOJIHEHHUE 3aJlay IMPEABAPUTEIBHOIO pacclieoBaHusl TpeOyeTcs HopMa-
TUBHOE 3aKpPEIUIEHUE COOTBETCTBYIOIIMX 3ajady B pamkax riassl 21 YIIK PO,
KOTOPYIO I€J€CO00pa3HO 03ariaBuTh «3afadud W OOIIUE YCIOBHS IMpEaBapH-
TEJILHOT'O PacCiIeIOBAHUS.
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18. CymecTByroniee COCTOSIHUE MPOLECCYANbHOTO 3aKOHOAATENbCTBA U
YTOJIOBHO-IIPOLIECCYAIBHOM JESTEIBHOCTH CBUAETENBCTBYET O HAJWYUU 3HAYU-
TEJIBHOTO 4YMCJia HOPM, MHCTUTYTOB, MPOLEAYpP, NPEHATCTBYIOMUX 3PPEKTUB-
HOMY OCYILIECTBJIICHHUIO 3aJ1a4 IIPEABAPUTEIILHOIO paccienoBanus. PaccMoTpensl
npo0sieMbl peanu3aiy OTACIbHBIX 3aJad MPEeIBAPUTEIBHOIO Paccie0BaHus,
IyTH WX coBeplieHCcTBoBaHUs. [Ipeoponenue psga npodiieM BO3MOXKHO IyTEM
JalbHENIIEro pepOpMUPOBAHUS 3aKOHA M ONTUMHU3ALNUHU NPAKTUKHU C MO3HIIMH
OPUEHTUPOBAHHOCTH HA YCHEUIHYIO PEAIN3ALUIO 3a1a4 IPEABAPUTEIBLHOTO pac-
CJIeIOBaHUS.
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