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NPEAUCIIOBUE K MATOMY U3AAHUIO

IlepBoe M3gaHMe HACTOSIIETO YYeOHMKA BHIIIJIO B CBET 15 JleT Ha3an,
M C MOMEHTA BbIX0/a MPEABIAYIIIETO, YETBEPTOrO U3TAHUSI MPOIILIO YK TPU
roga. HecMoTpst Ha cTaOMJIBHOCTD TTPABOBOTO PETYJIMPOBAHUS CEMEHBIX
OTHOIIIEHU 1, 0COOEHHO B CPAaBHEHMU C AIMUHUCTPATUBHBIMM UJIY HAJIOTO-
BBIMU, 3aKOHOJIATEILCTBO B 3TOMU c(hpepe TakkKe MpeTeprieBacT U3MEHEHMSI.
PaszBuBaetcs u cynedbHas mpaktuka. [TosiBUIMCh HOBbIE MCCIeIOBaHUS
B 9TOI 00J1aCTH.

Oco0y10 3HAYMMOCTh, O€3yCITOBHO, UMEIOT MonpaBku K KoHcTuTy-
uuu P®, HampaBlieHHbIE Ha 3alllUTY CEMEMHbBIX LIEHHOCTEH U COLMAIb-
Hoe obecrieyeHune neTeit u apyrux wieHoB ceMbu. [TyHKT 4 1. 67.1 KoH-
ctutyuun P® B penakiuu 3akoHa PD o nonpaske Kk Koncruryuuu PO
oT 14 mapra 2020 r. Ne 1-DK3 «O coBeplIeHCTBOBAHUN PETYIMPOBAHUS
OTIEJIbHBIX BOIIPOCOB OPraHMU3aM U (PYHKIIMOHUPOBAHUS MyOJIMYHOMN
BJIACTH» MPEAYCMATPUBAET, YTO NETHU SBJISIOTCS BaXKHEUIIMM IIPUOPUTE-
TOM rocynapcTBeHHoi monutuku Poccun. [TpoBosriaiiaercst mpuopuTeT
CEMENHOro BOCIIUTAHUS.

KpomMme Toro, Bo ucrosHeHUM U3MEHEHU I, BHECEHHBIX B KoHCTUTY-
o P® B yacTu ee COOTHOLIEHHUS ¢ MEXIYHAPOJAHBIMU JOTOBOPaMH,
BaxkKHOE 3Ha4YeHUe NMEIOT n3MeHeHud B cT. 6 CemeitHoro xonekca PD,
Kacaroluecst HeIOMyIeH!s] MPUMEHEHUs IIPaBUJI MEKIYHAPOIHBIX 10~
roBopoB Poccuiickoit @enepauini B MCTOJKOBAHUH, TTPOTUBOPEYAILEM
Konctutyunu Poccuiickoit Meneparimu.

M3MmeHeHus 3aTpOHYIM U HEKOTOPbBIE aCIEeKThI IIPaBOBOTO MOJOXKEHUS
HECOBEPIIeHHOJIETHUX JETell, B YaCTHOCTHU, OIPEaeICHO ITpaBo OpaTheB
M cecTep Ha o0y4yeHHe B OJHOI y4eOHOI opraHu3alun, yTOYHEHO TpaBo
pebeHKa Ha UMsI, a TaKKe 3HAUMTEJIbHOE BHUMaHME YACJICHO ITPaBOBOMY
MOJIOXKEHUIO YJICHOB CEMbH, NMEIOIINX ITPAaBO Ha MOJyYEeHUE aTUMEHTOB.

He oGonui BHUMaHUEM MHCTUTYT CEMbU U LIU(POBbIC TEXHOJIOTUU.
Co3naHue efuHBIX THOOPMAILIMOHHBIX 0a3, UCIOJIb30BaHUE IJIEKTPOH-
HBIX MEXaHU3MOB JOKYMEHTOO0OPOTA, YIIPOIIEHUE MEXBEIOMCTBEHHO-
ro B3aMMOJACHCTBUSI TOCYIapCTBEHHBIX OPTraHOB TTOBIMSIIIO Ha MPOLIECC
oopMIIeHUST aKTOB TPaXkIaHCKOTO COCTOSTHUS (perucTpaiuy 0paka, ero
pacTOpKeHUsI, poKACHUS pedeHKa U Ap.).

Bce nepeuncieHHoe, BHECEHWE U3MEHEHUI U TOTIOJTHEHU B CBSI3U
C UBMEHEHUSIMU IPYTUX 3aKOHOAATEJbHBIX aKTOB ((henepaabHbIX 3aKOHOB
oT 15 Hos6pst 1997 r. Ne 143-D3 «O06 akTax rpazkaaHCKOro COCTOSIHUSI»,
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Mpepuncnosue K NATOMY U34aHUIO

oT 24 uronst 1998 r. Ne 124-MD3 «O6 OCHOBHBIX TapaHTUSIX ITpaB pedbeHKa
B Poccuiickoit Menepaun» u ap.), a TakKe HOBasl cyaeOHast MpakThKa
(mocranosienue ITnenyma Bepxosaoro Cyna P® or 26 nexabpst 2017 r.
Ne 56 «O mpuMeHeHNHN CyIaMu 3aKOHOIATEIbCTBA ITPU PACCMOTPEHUH 1€,
CBSI3aHHBIX CO B3bICKAHMEM aJIMMEHTOB» U JIp.) JaJIM aBTOpaM OCHOBaHUE
J0paboTaTh U AOMOJHUTD paHee U3JAHHYIO KHUTY.

11.B. Kpawerunnuxos

AnBapn 2022 r.



NPEAUCIIOBUE K YHETBEPTOMY U3AAHUIO

BuumaHuio ynuTaTteneii npeaiaraetcs yueoHuk «CemMeiiHOe MpaBo».
B naHHoi1 paboTe paccMaTprBarOTCS BOIPOCHI CEMEMHOTO MpaBa, U3yYeHre
KOTOPBIX MPEAYCMOTPEHO YUeOHBIMU TIJIAHAMU BBICIIMX IOPUIUISCKUX
yueOHBIX 3aBEICHUIA.

Hacrosimmii yaeOHUK 3HAKOMUT YMTaTEeil ¢ OCHOBHBIMM TTOJIOXKE-
HUSIMM CEMEHOTO MpaBa, ¢ UICTOPUEH pa3BUTUSI OCHOBHBIX MHCTUTYTOB
CeMeIHOro mpasa, ¢ TOPEBOJTIOLIMOHHBIM, COBETCKMM U 3apyOeKHBIM Ce-
MEHHBIM 3aKOHOIATEbCTBOM, a TaKXKe C COBPEMEHHBIMU TEHASHIIMSIMU
pPa3BUTHUS POCCUIICKOTO ceMeltHOro MpaBa. B HeM mpoaHan3upoBaHbI BCe
OCHOBHbBIE TEMbI Kypca: TIpeaIMeT U METOJ CEMEHHOTIO MpaBa, ero UCTOYHU-
KW ¥ TIPUHIIMIIBI, MHCTUTYT Opaka, JUUYHBbIE U MMYILIECTBEHHbIE OTHOIIIC-
HUSI MEXIY Cynpyramu, 0COOEHHOCTH POIMTEIHCKUX MTPABOOTHOIIECHUA,
aJTMMEHTHBIE 00s13aTeNIbCTBA, (POPMBI YCTPOMCTBA AeTel, OCTABIIMXCS 0e3
nore4YeHus: poauTeseil, 0COOEHHOCTU CEMEMHBIX OTHOIIEHUI C yUaCTUEM
MHOCTPAHHOTO 3JIEMEHTA.

Cpenu HanboJee BaXKHBIX TTPAKTUIECKUX MTPOOJIEeM CEeMEeHOro mpaBa,
paccMaTpUBaeMbIX B yYeOHUKE, HAMOOJBIIYIO0 aKTyaTbHOCTh UMEIOT BOIIPO-
ChI, BO3HUKAIOIIIKE TTPY PACCMOTPEHUN CEMEMHBIX CITOPOB B CyAaX, B 4YacT-
HOCTH CITOPOB O pa3zelie UMYIIECTBa, O PACTOPXKEHUU Opaka, O B3bICKAHUU
aJJMMEHTOB, 00 ychIHOBNIeHUU. [1pu paccMoTpeHUM MpaKTUUECKUX TTpodieM
HMCIOJIb30BaHbI cyAeOHbIe nena u3 npaktuku Koncrturyumonnoro Cyna
Poccniickoit @enepanun, BepxosHoro Cyna Poccuiickoit Menepannn,
00J1aCTHBIX, KPaeBbIX U APYTMX CYIOB O0ILIeH opucaukiumn Poccuiickoii
denepannn.

OCHOBOIT U3ydeHUST TEOPETUIECKUX MTPOOIeM AeHCTBYIONIErO 3aKOHO-
natenbeTBa ctai CeMeiiHbli Kogeke Poccuiickoit Denepatinu, otaebHbIE
HOPMBI KOTOPOT'O B COOTHOIIEHUM ¢ I'paxkmaHckuM Koaekcom Poccuii-
ckoit Denepalu, APYrMMU HOPMATUBHBIMU MPABOBBIMU aKTaMU, a TAKXKe
C MEXIyHapoaHbIMU JoroBopamu Poccuiickoit Denepaliny aHaIM3Upy0TCst
B HACTOSIILIEM YYEeOHMKE MPUMEHHUTEbHO K TeMaM y4eOHOU MporpaMMbl
0 CEMEUHOMY MpaBy.

Ocob60e BHUMaHNE B yUeOHUKeE YACISIETCS JOTOBOPHBIM MHCTUTYTaM
CeMeIHOro mpasa, peryJnupyeMbIM HOpMaMU He TOJIbKO CEMEHOro, HO 1
rpaXKIaHCKOTO 3aKOHONATEJILCTBA, @ UMEHHO OpauyHOMY JOTOBOPY, aTUMEHT-
HoMy comiaieHuto u ap. [loagpo6GHo npoaHaau3upoBaHbl DeepaibHbIA
3aKOH «O0 oreKe 1 MOIeYNTEIbCTBE» U aKThl, IPUHATHIE HA €r0 OCHOBE.



Mpepuncnosue K 4yeTBepTOMYy U3AaHUIO

B yyeOGHMKe cnonb30BaHbl COBpeMEHHOE 3aKOHOIATeIbCTBO Poccuii-
ckoit @enepanuu (1o coctosiHUIo Ha 1 ceHTs10pst 2018 1.) U 3apyOekKHbIX
CTpaH, cyaeOHas MpaKTUKa, MEeXKIyHAapOIHbIC JOTOBOPHI, a TAKXKE TOPEBO-
JIIOLIMOHHAs JIUTepaTypa.

11.B. Kpawerunnuxos

Cents10pb 2018 1.



BBEJEHWE

CeMeiiHOe MpaBO MPEaCcTaBIsIeT CO00il MHOTOTPAaHHOE TTOHSITUE: 3TO
¥ COBOKYITHOCTD ITPABOBBIX HOPM, PETYIUPYIOLINX CEMEWHBIE OTHOIICHUS,
MX pa3BUTHE, U IPUMEHEHME UX Ha TIPAKTUKE, U KPOME TOTO, MpeACcTaBie-
HUS B OOIIIECTBE U HayKe 00 3TUX caMbIX HOpMax. CyIIIECTBYIOT pa3InyHbIe
TOUYKM 3PEHUS HA IOPUIUYECKYIO TPUPOILY CEMEIHOTO TIpaBa, KOTOPhIE BbI-
paxaroTcsi, B YaCTHOCTHU, IMIPU PACCMOTPEHUU BOIIPOCa O TOM, SIBJISIETCS JIU
CeMeitHOe 3aKOHOIATEILCTBO CAMOCTOSITEIbHOM OTPAC/IbIO MU MOA0Tpac-
JIbIO TPaXXIAHCKOTO 3aKOHOAATeIbCTBA. JIaHHBIN BOMPOC CTajl MPeIMETOM
o0cyxxneHus eiie B KoHIe 30-X IT. MPOIIJIOro Beka, HO UCCleI0BaTeIn
MEePUOINYECKM BO3BpaIlalOTCs K NMCKYCCUHU IO 3Tomy ToBony. [locie
BO3BpAILIEHUS YaCTHOTO MpaBa 3TU JUCKYCCUU HE MPEACTABISIOT O0IBIIIOTO
uHTepeca. M rpaxxgaHcKoe, U ceMeitHOe TTpaBo BXOMAST B YaCTHOE TIPaBo.

B nauane XX B. A.W. 3aropoBcKkuii onpenenni, YTo CeMbs €CTh IPYII-
ma JIMI, CBSI3aHHBIX OPAaKOM MJIM POACTBOM, XXUBYIIIUX COBMECTHO IPYT
C Ipyrom'.

MHCTUTYT ceMbM U TIPaBOBOTO PETYJIUPOBAHUS CEMEMHBIX OTHOIIEHU I
MMeeT 3HAUMTEIbHBIN MePUOI UCTOPUUYECKOTO Pa3BUTHS — OT MEPBOOBIT-
HOM, maTpuapxajibHON CEMbHU A0 COBPEMEHHOII MOHOTaMHOI, OT 0ObIYaeB
110 KOTU(DUIIMPOBAHHBIX aKTOB, PErYJIMPYIOIINX CEMEHbBIC OTHOIIICHMSI.

B GonbpIIMHCTBE rocynapcTB ceMeilHble OTHOILEHUS PETyIUPYIOTCS
rpaXkIaHCKMM 3aKOHOIATEIbCTBOM, a TakKe CIelMaJIbHBIMU 3aKOHAMMU,
3a4aCTyI0 pa3pO3HEHHBIMU, ITOCBSIIEHHBIMU BOIIpocaM Opaka, TpaBOBOTO
TOJIOXKEHMST KEHILWH, IeTeit 1 oreku. Tak, B cTpaHax KOHTMHEHTAJIbHOM
CHUCTEeMBbI TTpaBa UICTOYHMKAMM TTPABOBOTO PETYJIMPOBAHUST CEMEMHBIX OT-
HOILICHU SIBJISIIOTCS OTAEIbHBIE pa3aesibl IPaxkIaHCKMX KOIEKCOB U yJI0XKe-
Huit — HanipuMep, B I'epmanun, I'perun, Utanun, Ucnianuu, Bo @paHunm,
B llBeiinapuu. B psne cTpaH OeiicTBYIOT crieliMalibHbIe 3aKOHBI 0 Opake,
00 UMYIIIECTBE CYNIPYTOB, O MTPABOBOM I10JI0KEHUM AeTeil, 00 YCHIHOBICHUM
(Benukobpuranus, Benrpus, Hanus, U3pauns, Ucnanausa, Kanana, [onb-
ma, Xopsatust, Yexus u ap.). Muorma Hapsiny ¢ 'pakmaHCKUM KOIEKCOM
NEWCTBYIOT CIIelIMaIbHbIe 3aKOHBI, PETYJIMPYIOIINe CeMeHbIe OTHOILICHUS
(ABctpus, Erunet u ap.). KogudunmpoBaHHbIe aKTHI IO CEMEITHOMY Mpa-
BY XapaKTepPHbI B MEHBIIIEH CTENIEHU U JEHCTBYIOT B OCHOBHOM B OBIBIIINX

' CM.: 3aeoposciuii A. . Kypc cemeiinoro npasa (ro n3a.: Onecca, 1909). M.: 3epuaso,
2003. C. 1.
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BeepeHune

pecnyonukax CCCP (AzepoOaitmkan, benapych, Kazaxcran u np.), a Takxke
B An6anuu, Amskupe, bosirapun, Bo BoetHame, B ['Bunee, Memene, Ka6o-
Bepne v np. B psime MycybMaHCKUX CTpaH ceMeilHbie OTHOIIEHUS Tpaan-
LIMOHHO PETYJIMPYIOTCSI HOpMaMu OOBIYHOTO TIpaBa.

CeMeliHbIe OTHOIIIEHNSI, CXOAHbBIE C TPakAaHCKO-TTPABOBBIMU OTHO-
LIEHUSIMU, BMECTE C TEM UMEIOT U CYLLIECTBEHHbBIE Pa3inyus, 00yCI0B-
JIEHHbIE UX JIMYHOCTHBIM 37ieMeHTOM. OTMeyvast pa3ainyus MexXIy ceMeii-
HBIMM Y TPaXKIAaHCKUMMU TTpaBooTHoLIeHUsIMU, A. M. 3aropoBcKuii nmcant:
«PerynupoBaHue TpaBoM OTHOIIIEHUI CEMEIHBIX TOpa3no TpyaHee, YeM
OTHOIIICHU UMYIIeCTBeHHBIX. Comep:KaHNe UMYIIIECTBEHHBIX OTHOILIIEHU I
CBOOOMHO: B Mpeneax, yKa3aHHBIX 3aKOHOM, OHU OOBIKHOBEHHO TIPEI0-
CTaBJICHBI JIMYHOI BOJIE M YCMOTPEHUIO, OT TOIO UMYIIECTBEHHbIE MTpaBa
KpaitHe pazHooOpa3Hbl. ConepskaHue OTHOLIEHUI CEMEIMHBIX B OOJIbIIH-
CTBE CJIyYaeB JaHO CaMOM IIPUPONON, BEJIEHUSI KOTOPOI MPaBO TOJbKO OC-
BeIllaeT ¥ IPUHOPABIMBAET K IMMOTPEOHOCTSIM OO1IeXKUTUSI. Bo3HUKHOBEHE
M TIpEKpallieH1e UMYIIIECTBEHHBIX OTHOILIIEHU ! CBOOOIHO, BO3HUKHOBEHNE
OTHOILLIEHU CEMEIHBIX — MHOTIa CBOOOAHO (OpaK), MHOTrAa HET (COI03 PO-
IUTeNelt 1 neTeit), a mpeKpalleHue OCTaBJIeHO BHE YCMOTPEHUS YaCTHOM
BOJIM; UMYILIECTBEHHBIC ITpaBa OTUYXIaeMbl M IEPEHOCUMBI Ha IPYTHUX;
CeMeliHbIe HEe OTUYXKIaeMbl M CBSI3aHbI C U3BECTHBIM JIMIIOM; OT UMYIIE-
CTBEHHBIX OTHOIIIEHUII MOXHO OTKa3aThCsl, B chepe CeMEMHbIX OTHOIIIe-
HUI OTpeYeHNEe HEMBICTMMO; UMYIIIECTBEHHbIE OTHOIIICHUS MOCTYITHBI LTSI
BCSIKOTO CyOBeKTa IpaBa, CeMeiHbIe BO3MOXKHBI TOJIBKO TSI (DU3UIECKUX
JIUIT; UMYIIECTBEHHbIC OTHOILIEHUSI OOBIKHOBEHHO BPEMEHHBI, CeMEIHbBIC
He orpaHuYeHbI BO BpeMeHU... HopMbI ceMelfHOTo mpaBa 3aKjIroualoT B cebe
B 3HAUUTEJILHOI CTETMIEHU 3JIEMEHT MyOJMYHBIN, TOraa KaKk HOpMBI ITpaBa
MMYIIECTBEHHOTO 3aIeyaT/IeHbl XapaKTepoOM MTPUBATHBIM» .

HMHTepec K nmpobiieMaM ceMeiHOro mpasa 3a MmocjaeaHue ToAbl He OC-
JlabeBaeT, a cKopee, Ha00OPOT, C KaXIbIM roJ0M IPUOOPETaeT BCE HOBOE
1 HOBOE 3ByYaHUe. DTO 00YCIIOBIEHO KaK COBEPIIICHCTBOBAHNEM CHUCTEMBI
POCCUIICKOTO CEMEMHOI0 3aKOHOAATEIbCTBA, TaAK U MOBBIIIEHHBIM BHU-
MaHMeM rocy1apcTBa U 00IIIeCTBa B MOCJIEAHEE BPEMsI K BOIIPOCAM CEMbH,
MaTepUHCTBA U JETCTBA, YTO MIPEAOTNPENEICHO HEOOXOMMMOCTBIO PEILICHUST
JeMorpacrIecKuX U MHBIX COLMAIbHBIX ITPOOJIEM CTPaHBI.

M3yueHue cemeitHOTO TIpaBa KakK HayKW OCHOBBIBAE€TCSI HA COBPEMEH-
HOM, JOPEBOJIOLIMOHHOM POCCUIICKOM, COBETCKOM CEMEMHOM 3aKOHO-
JaTeJIbCTBE, CEMEMHOM 3aKOHONIATEILCTBE 3apYOCKHBIX CTPaH, a TaAKXKe
Ha MEXIYHapOIHBIX JOTOBOpaX, MPAaKTUKE CYIOB OOIIEH IOPUCIUKIINN,

' Baeoposcruii A.H. Kypc cemeiitoro mpasa. C. 3.
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BBepeHue

JMIOPEBOJIIOLIMOHHOM Y COBPEMEHHOI POCCUMCKOM JIMTEPATYpe MO CEMEN-
HOMY MpaBy, 000011eHHOI B § 5 171. 1 HacTosIIero yueOHuKa.

Bbasucom m1g n3yueHus COBpeMeHHBIX MpobJieM cemeliHoro npasa Poc-
cniickoit Menepanmu cayxkut CemeiiHblii Kogeke Poccuiickoit @enepaninn
(manee — Cemeitnbiii kogeke, CK P®, CK), Bcrynusiimii B cuiy 1 mapra
1996 r. B cootBeTcTBUY ¢ TaHHBIM KOeKCcoM ceMeliHOe 3aKOHOIATEIbCTBO
peryJupyer:

e BO-IIEPBBIX, YCTAHOBJICHME MTOPSIIKA U YCJIOBUIA BCTYILJICHUS B OpaKk;
e BO-BTOPbIX, JUYHBIC U UMYIIECTBEHHbIC OTHOILIEHMsI, BO3HUKAIOIIUE

B CEMbE MEXIY WICHaMU CEMbU: CYIIpyraMu, POAMTEISIMU U IETbMMU,

B TOM UYMCJIe MEXTY YCBIHOBUTEJISIMU U YChIHOBJIEHHBIMU, a B CITy4dasix

U IIpeaesax, MpeayCMOTPEHHBIX CEMEMHBIM 3aKOHOATEIbCTBOM, —

MEXIY IPYTUMU POICTBEHHUKAMM Y MHBIMM JIMLIAMU;

o B-TPETbUX, (DOPMbI 1 TTOPSIIOK YCTPOMCTBA B CEMbIO JIE€TEi, OCTABILMXCS
0e3 MmoreyeHust poIuTeneit;
e B-YETBEPTHIX, OCOOEHHOCTU CEMEMHBIX OTHOLIEHUI C ydaCTUEM MHO-

CTPAHHOTO BJIEMEHTA.

CeMmeitHOe 3aKOHOAATEIBCTBO B COOTBETCTBUM ¢ KoHcTuTyMeit Poccutii-
ckoit Menepaunn (nanee — Koncrturyuust PM) Haxoautcess B COBMECTHOM
BeneHun Poccnm u ee cyobekTOB (1. «K» 4. 1 c1. 72). Kak caenyer u3 4. 2
cT. 72 OcHOBHOrO 3aKOHa, 10 ceMeHOMY 3aKOHOAATEILCTBY JOJIKHBI U3-
JaBaThCsl (hefiepaibHble 3aKOHBI U IIPUHUMAEMBbIE B COOTBETCTBUU C HUMU
3aKOHbI U MHbIE HOPMAaTHUBHBIE IIPABOBbIE aKThl CYyOBbeKTOB Poccuiickoit
Ddenepanun. I1pu atoM cornacHo 4. 5 cr. 76 Koncturyuun P® 3akoHbI
M MHbIE HOPMATUBHBIC IIPABOBBIC aKThI CyObekTOB PDenepaliiu He MOTYT
MPOTUBOPEYUTD (henepaabHBIM 3aKOHaM. B ciryyae Takoro mpotuBopeyust
MIPUOPUTET UMEIOT (beiepaibHbIe 3aKOHBI.

B cBs131 ¢ U3JI0XKEHHBIM B y4eOHMKE IIPU PACCMOTPEHUU OTAEIbHBIX
BOIIPOCOB MCIOJIb30BaHO 3aKOHOAATEILCTBO CYObeKTOB PDenepaliniu.

B HacrosiiemM yueOHUKe MpeIcTaBjieHa BO3BMOXKHOCTbh 03HAKOMUTBCS
¢ HauboJjiee YCTOSIBIIMMUCS B3IJISIAAMU MPEACTaBUTENICH OTeYeCTBEHHOM
JOKTPMHBI, @ TAKXKE C HEKOTOPBIMU CIIOPHBIMU BOIIPOCAMHU, PACCMOTPEHUE
KOTOPBIX OCHOBBIBACTCSI Ha PA3IMYHBIX TOYKAX 3PEHUSI YYEHBIX U ITPAKTH-
KOB, ITOMOTaIOIIMX YUTATEII0 BbIpabOTaTh COOCTBEHHYIO MTO3ULIMIO TIPU
pelleHUH OTACJIbHBIX ITPOOJIEM CEMEMHOIO IIpaBa.



MaBa 1

NMOHATUE CEMEWUHOIO MNPABA.
MPUHLMMbI CEMEMHOTIO NMPABA

§ 1. MoHATME 1 NpegMeT ceMeliHOro Npaga
1 ceMelHOro 3aKoHoAaTeNIbCTBa

CrnoBocoueTaHue (TepMUH) «CeMeiHOe TTpaBo» UCTIONIb3YETCs AJIsl 000-
3HaYEHUS Pa3HOTO poja MOHATHUI.

Bo-1iepBhIX, 0 ceMeiiHOM MpaBe rOBOPST KaK O COBOKYITHOCTH (CHUCTe-
M€) HOPM, PETYJIUPYIOIINX CeMeiHbIe OTHOIIIEHUS (CeMeliHOe TTpaBo Kak
oTpacJb Ipana)’.

Bo-BTOpBIX, MHOTIA CEMEMHBIM IMPABOM Ha3bIBAIOT COBOKYITHOCTH (CH-
CTeMY) HOPMATUBHBIX aKTOB, COAEPXKAIIUX CEMEHHO-TTPAaBOBbIE HOPMBI,
T.€. CeMeHOE 3aKOHOAATEIbCTBO.

B-TpeTbux, ceMeiHBIM MPaBOM UMEHYIOT COBOKYITHOCTb (CUCTEMY)
3HAHMI O CEMEIHO-TIPABOBLIX SIBIEHMSIX, T.€. HAYKy (CeMeliHOe MpaBo Kak
Hayka).

W HakoHell, B-4eTBEPTHIX, B yYeOHBIX 3aBEACHUSIX MPEIIOAACTCS yueOHast
nucuuruinHa «CeMeitHoe mpaBo».

Ilpedmemonm cemeiinozo npasa seasemcs COBOKYNHOCMb (cucmema) om-
HOWleHUIl, pe2yaupyemblX COOMEemMcmayueil Ompacavio npasa (cemeilHblx
omnouteruit). [IOHSITHO, YTO XapaKTepPUCTUKA TAKOTO PO/a COILIMATIbHBIX
CBsI3eil BpsII JIM BO3MOXKHA 0€3 OMpeaeaeHUs KITI0UeBOTO TTOHSATHS O TOM,
4yT0 ecTh ceMbs. Okoiso 100 et Hazan B.U. Cunaiickuii ormeuan: «K co-
JKaJIeHUI0, B HaIlleM IpaBe MOHSTUE CEMbH JIUIIEHO BCSIKOW OmpeneieH-
HOCTH U siIcCHOCTU»’. C TeX IOop B 3TOM BOIPOCE Majio YTO U3MEHUJIOCH.
[Mo-npexxHeMy HeT JieraabHOTO OMNpeeIeHUsI CEMbU (1a M HY>KHO JI OHO?).
B pas3nnuHbIX 0Tpacsix 3aKOHOAATEIbCTBA (TPaKIaHCKOM, XWIMIIIHOM,
TPYIOBOM M JIp.) B IOHSATHE CEMbU BKJIaAbIBaeTCs pa3Hoe comepxkaHue. Kak
M TIPEXIE, MPOIO0JIKAIOTCS CIIOPBI U B IOPUANYECKOI HayKe’.

' HekoTopoe pacrpocTpaHeHe NMEET TOUKa 3pEHHsl, B COOTBETCTBUH C KOTOPOIi ce-
MeIHOe TIPaBo MPEACTABISIET COO0 MOAOTPACIIb MpaBa rpaxkaaHckoro. Cm. o6 atom: Heuae-
6a A.M. Cemeiinoe nipaBo Poccuiickoit denepanyn: YueGHUK. 8-¢ U3M., mepepad. u nom. M.:
HOpaiit, 2021. C. 21-24.

* Cunaiickuii B.H. Pycckoe rpaxaanckoe npaso. M.: Cratyr, 2002. C. 483.

3 o o
O0630p MHEHUI CM. B § 3 HACTOSIIIEH IJ1aBhI.
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Mnaga 1. MOHATUE CEMEVHOTO NPABA. MPUHLMMbI CEMEVIHOTO MPABA

Kak npencraBiasercsi, C TOYKM 3pEHUS FOPUINIECKOM TTIOHSITUE «CeMbs»
He MMeeT U He MOXET MMETh YETKOTO U He3bI0IeMoro coaepxxaHus. MHoe
JIEJIO — OIPEeNICHUE Kpyed 4AeHOE ceMbl. 3AaKOH, «OTTaTIKUBAsICh» OT O0bI-
JNIEHHOTO MTOHMMAaHMUS CEMbU, TPeCcIenysl OnpeaeJIeHHbIe 1Ie/IN, YKa3bIiBaeT,
KOTO CJIeyeT OTHOCUTD K YUCITY YWIECHOB ceMbM. [1pu 3TOM Helb3s oTpuLIaTh
HaJIMYUS U3PSIAHOM J0JIM CyOBEeKTUBU3MA.

KoHeuHo, mpu co3maHuy 3aKOHa HET U He MOXeT ObITh HUYEeM He orpa-
HUYEHHOTO Mpou3Boia (IIOTOMY U CKa3aHO, YTO 3aKOH «OTTaJIKMBaETCS»
OT OOBIIEHHOTO MOHUMaHUs ceMbr). Ho MeHsieTcs Hallle mpeacTaBieHue
0 ceMbe, MeHsIeTcs 1 3aKOH. [1pu 3TOM HeJb3sl He yUUThIBaTh M YyCMOTPEHUE
3aKOHOIATe/Is.

Taxk, mo muenuio .M. llepiieHeBrYa, ceMbs MPEACTABISIET COOOM
COI03 JIMLI, CBSI3aHHBIX OpaKoM, U JIUIl, OT HUX Npoucxoasauux'. B ct. 2
CewmeiiHoro konekca P® K uieHaM ceMbM OTHECEHBI CYIIPYTH, UX POIUTEIN
U et (YCHIHOBUTEIU U YChIHOBJIEHHBIE). OMHOBPEMEHHO yKa3bIBaeTCs,
YTO CeMEHOEe 3aKOHOIATEILCTBO B CIIyYasiX U Mpenenax, MpeayCMOTPEHHBIX
3aKOHONIATEILCTBOM, PETYJIMPYET TAKKe OTHOLIESHUS MEXIY IPYTUMU POI-
CTBEHHUKAMU U MHBIMU JIMLIAMU U, KPOME TOTO, OTpeaessieT (popMbl U O~
PSIIOK YCTPOMCTBA B CEMBbIO AETEI, OCTABLIMXCS 0€3 MoINeuyeHUs] pOAUTECH.

IToHsiTME ceMbU OCO3HAETCSI CKOpee MHCTUHKTUBHO. 3aKOH, C OHOM
CTOPOHBI, OTPAXaeT 3TO MOHATUE, A C APYTOil — PEryaupyer OTAeIbHbIE
00JIaCTH COLMAIBHBIX CBSI3EH, MPUMBIKAIOIINX K COOCTBEHHO CEMEHHBIM
OTHOIIIEHMSIM, 2 UHOTA B peaJIbHOM XXU3HU SIBJISIIONINXCS UMU. bynyuu
ypeTyJIMpPOBaHHBIMU HOPMaMU CEMEIHOTO MpaBa, BCE 3TU COLIMAJIbHbIC
CBSI3U YCJIOBHO UMEHYIOTCSI CEMEMHBIMU OTHOIIEHUSIMU.

Cembs ecmb s6aenue coyuansioe’. CeMbsI «IPEACTaBIseT COO0 CIOKHBIA
KOMILJIEKC €CTeCTBEHHO-0MOJIOTUYECKUX, TICUXOI0TUUYECKUX, TYXOBHBIX,
MaTepHaTbHbIX CBsI3eit. JlaeKko He BO BCeX CBOMX 3JI€MEHTaX OHU ITPUEMITIOT
MpaBoBOe peryniupoBaHue»’. [1oaromy, aymaercs, CilieayeT MpU3HaTh, YTO
3aKOH, HE NaBasl OINpPeaeICHUs CEMbU, HE CTPEMSICh YPETYJIMPOBaTh «BCE
U BCsI», Kacalolleecsl CEeMbU, onpedeisem npasa u 00513aHHOCHU YAeHO8 CeMbU
(v HeKOTOpBIX MHBIX Jn1l). Ha Gonbliee rpaBo He CITOCOOHO.

' Cmu Illepwenesuy I'®. YaeOHUK PyCCKOTo IpaskaaHcKoro mpasa (rmo uzm. 1907 1.). M.:
Crapk, 1995. C. 406.

* Ecou Beputs .. IllepliieHeBUUY, CEMBbsI — «OCHOBHASI siueiika FOCYapCTBEHHOTO Op-
ranusma» (llepwenesuy I'®. Ykas. cou. C. 407). ITo I'.B. TliexaHOBY, ceMbsl PEACTABIISIET
co00Iii ecTeCTBEHHYIO siueiiky obiecTsa (cM.: Ilrexanos I.B. K Bornpocy o pa3BUTUU MOHU-
CTUYECKOTO B3IJIsiia Ha uctopuio. M.: T'oc. u3a-Bo nmojut. iut., 1949. C. 146).

* Coserckoe cemeiinoe 1paso: Yue6nuk / [Tox pen. B.A. Psicenuesa. M.: FOpux. sut.,
1982. C. 5 (aBTOp Tr1aBBI — B.D. SIKOBNIEB).
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CEMEMHOE NPABO

Ouenb 8adcHO, UmMo OMHOUIeHUS, pe2yaupyemble CeMelHbIM NPagom, 603-
HUKQAom Ha 0CHO8e OpaKa, po0cmea, yCblHOBAeHUs, ONeKU U NONeHUmenscmad,
npuHasmus demeil Ha B0OCNUMAHLUe.

OTHoIIIeHUsI, BXOASIIME B TIPEAMET CEMEIHOro TpaBa, XapaKTepus3y-
IOTCSI TEM, UTO UX cybseKmamu s6453r0mes auya gusuyeckue. Bmecte ¢ Tem
ceMeiHOe 3aKOHOIATEIbCTBO COACPKUT PsIi HOPM, «aIpeCOBAHHBIX» MHBIM
Juuam (Harmpumep, opraHaM OIeKM M TTOMeYnTeIbCTBA).

CeMeifHble OTHOIICHUS SIBJISIIOTCS 0ASuuMUCs M, KaK MPaBUI0, UMEIOT
AUYHBLIL XapaKmep.

CeMeliHO€ TIPaBO PETYIUPYET HeUMYUeCmeeHHble U UMYULeCBeHHble 0M-
HouteHus, CKITaabIBAIOIINECS MEXIY WIEHAMM CEMbH, a B IPEAYCMOTPEHHBIX
3aKOHOM CJIyJasix U MeXIy UHBIMU JTULIAMU.

HeumyuwecmeenHble OTHOIICHUS, PETYJIUPYyEMble CEMEIHBIM IMPaBOM,
HEOMHOPOAHBI. B mepByio ouepens ciaeayeT BHIIACIUTD AUYHbIE HeUMYUie-
cmeeHHble OTHOIIIEHUsI. Hampumep, B COOTBETCTBUU C IIPABUJIOM, COAEP-
xkamumces B ¢T. 32 CK P®, cynipyru o cBoemy XKeJIaHWI0 BRIOMPAIOT IPU
3aKJIIOYeHUM Opaka (paMUJIMIO OMHOTO U3 HUX B KayeCcTBe 001el (haMu-
JINU, TU00 KaXXIbIi U3 CYIIPYTOB COXPaHSIET CBOIO 100payHyIo (haMUJINIO,
00, eciI MHOE He MPEeAyCMOTPEHO 3aKoHaMu cyobekToB Poccuiickoit
Denepanyu, MpPUCOeaMHSIET K CBOEH (paMUInn (paMUINIO IPYTOTo Cy-
npyra. [IpUHSITO CYUTATh, YTO JUYHBIE HEUMYILIECTBEHHbIE OTHOIICHMS
B CPaBHEHUH C UMYILIECTBEHHBIMU OTHOIIIEHUSIMU UMEIOT IIPUOPUTETHBIN
XapakTep, TaK KaK UMYIIIECTBEHHbIC OTHOILIEHHUSI BCEIa CBSI3aHbl C HUMU
M BBITEKAIOT U3 HUX'.

Kak npencrapisercs, ceMeiHOE MpaBo PETyIMpyeT U TaKre HeuMYyIle-
CTBEHHBIE OTHOIICHMSI, KaK 0peaHUu3aylioHHble, T.€. HalipaBJIeHHbIE Ha yIIO-
psanodyeHre (HOpMaanu3alKio) MHBIX OOILIECTBEHHBIX OTHOIIEHUI, NEHCTBUIA
MX y4aCTHUKOB’. K UX 4KCi1y, B YaCTHOCTH, OTHOCSITCSI MHOT'ME OTHOILICHMSI,
CKJIaJbIBaIOLIMECS 110 TTOBOIY 3aK/II0ueHUs Opaka (cM., Harpumep, cT. 10,
15 CK)), B mipo1iecce BBISIBJISHUS M yueTa AeTei, OCTaBIIMXCsSI 0e3 MOorneuyeHus
ponuteneii (ct. 122 CK), u ap.

Hanbonee BaxkHBIC MOJOXEHUSI O PETYIUPOBAHUU UMYULECINBEHHBIX
OTHOIIICHUH (B TOM YHCJIe BXOASIINUX B TIPEIMET CEMEeHOTO mpaBa) Co-
cpenortoueHbl B I'paxkaaHckoM kKoaekce Poccuiickoit @eneparun (nanee —

' CM. 06 atom: ITueaunyesa JI. M. Yka3. cou. C. 8. TIpOTHBOIIOIOXHOI TOUKH 3PEHMUS
npunepxubaetcst H.JI. Eropos (cm.: I'paxknanckoe rnpaso: Yueouuk. B 3 1. T. 3 / ITox pen.
A.TI. Cepreesa, F0.K. Toscroro. 4-e usn., nepepad. u gor. M.: TTpocnekr, 2004. C. 296 u ¢J1.).

> Cwm.: Kpacasuurxos O.A. TpaxaaHCKHUe OPraHN3alUOHHO-TTPABOBIC OTHOIICHMUS //
KaTeropuu Hayku rpaxiaaHckoro npasa: M3opannsie Tpyael. B2 1. T. 1. M.: CratyT, 2005.
C. 45.
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Mnaga 1. MOHATUE CEMEVHOTO NPABA. MPUHLMMbI CEMEVIHOTO MPABA

I'paxnanckuii konekc, 'K P®, I'K). OHu noj1ydniiv pa3BUTUE B CEMEHOM
3akoHogarenabcTBe. Tak, B CK P®D comep:kurcs psig HOpM 00 MMYIIECTBE
cynpyroB (cT. 33—44), 06 OTBETCTBEHHOCTH CYIIPYTOB IO 00s13aTeIbCTBAM
(cT. 45, 46), 06 MYyIIECTBEHHBIX ITpaBax pedeHka (ct. 60), 00 aTMMEHTHBIX
obs3arenbcTBax (cT. 80—120).

XapakTepusyst memod cemeiiHo20 npasa, T.e. CIioco0 BO3ACHCTBUS ce-
MEIHOrO0 IpaBa Ha peryjJrpyeMblie UM OOIIECTBEHHbIE OTHOLLIEHUS, TTPEXK/Ie
BCEro HeoOXOAMMO OOpaTUTh BHMMaHMeE Ha MpeobjiagaHue B CEMEHOM
MpaBe UMNEpamueHbiX HOpM, TIpaBUJI, IPEANUCHIBAIOIINX OINPeIeIeHHbIIA
BapuaHT noBeaeHus. KoHeuHo, BO3/0XeHNe 00s13aHHOCTU Ha KOTO-JIM00
M3 YYACTHUMKOB CEMEIHBIX OTHOLIEHUI 0O3HAYaeT OAHOBPEMEHHOE Ha/lesIe-
HUE MPaBOM APYTroro (IPyrux) ydacTHUKA, TOYHO TaK e Kak MpeaocTaBie-
HUe CyObEeKTMBHOIO ITpaBa HEM30eXKHO IMperoaracT HeCeHue KeM-a1ubo
KOPPECIIOHIUPYIOILEH ¢ 3TUM MpaBoM 00si3aHHOCTU. Ho B cemeitHoM mpaBe
BO BCEX 3TUX CJIy4asix CyObEKThI JIUIIIEHbI BO3MOXHOCTU BHIOMPATh BApUaH-
ThI TIOBEACHUSI — HET NMCIIO3UTUBHOCTH. Tak, ceMeiiHOe 3aKOHOIATEeILCTBO
MCXOIUT U3 MPUHLIMIIA TOOPOBOJILHOCTH OPaYHOIr0O COX03a MYKUYMHBI U 3KEH-
mwuHbI (1. 3 c1. 1 CK). OgHako ycioBUs U TTOPSIOK 3aKI0UeHUs Opaka
onpeaeaeHbl UMnepatuBHbIMU HopMamu (cT. 10—15 CK). bpak moxeTt
OBITh ITPEKPaILeH ITyTEM er0 PaCTOPKEHUSI, T.€. 10 BOJIE OJHOIO M1 000MX
cynpyroB. Ho u 3mech ycMoTpeHue B psijie Clly4aeB OrpaHUYMBACTCSI UMIIe-
paTUBHBIMM yKa3aHUSIMU. Tak, My>X He MMeEeT IpaBa 6e3 Corjacus XKeHbl
BO30YXIaTh I€JI0 O PAaCTOPXKEHUU Opaka BO BpeMsi OEPEMEHHOCTH XKEHBI
M B TeUeHMe roaa nocjie poxaeHus pedenka (ct. 17 CK). PacTtopkeHue
Opaka B CyIeOHOM ITOPSIIKE MPOU3BOIUTCS, €CIU CYIOM YCTAaHOBJIEHO, YTO
JajbHEeMIasi COBMECTHAsI XKU3Hb CYIIPYrOB U COXpaHEHKE CEMbU HEBO3-
MOXHBI. Cy/l MOXET MPUHATh MEPbl K IPUMUPEHMIO CYIIPYroB 1 BIIpaBe
OTJIOKUTDb pa3bupaTesIbCTBO Jiejia, Ha3HAYMB CyNpyraMm CpOK JJisl IPUMU-
penus (ct. 22 CK). B aTux ciayyasx yCMOTpeHUE CYTIPpYyTrOB HAXOAUTCS TTOJ,
KOHTpoJieM cyna. HopMbl ceMeiiHOro 3aKOHOIaTeIbCTBa O HEJACICTBUTE b~
HocTu Opaka (cT. 27—29 CK), — ecTecTBEeHHO, UMIIEpaTUBHbBIC, TOYHO TaK
K€ KaK M MpaBujia 0 3aKOHHOM pexkKUMe UMyIecTBa cynpyros (ctT. 33—39
CK) 1 06 0TBETCTBEHHOCTH CYNPYroB 1o o0si3aTesnbeTBaM (cT. 45, 46 CK).
MMnepaTUBHBIMM HOPMaMM PErJIAMEHTUPYETCSI YCTAHOBJICHUE TTPOUC-
xoxneHust nereit (ct. 47—53 CK). BoablMHCTBO HOPM CeMetHOro Tpasa
MPEANMCHIBAET OMpPeneICHHbIN BapUaHT MTOBEACHMS, TEM CaMbIM OTPaHM-
YyBasl yCMOTPEHUE YYaCTHUKOB CEMEIHbIX OTHOIIIeHUIi. B psiie ciiydaeB
JIOITyCKAETCs] BMEILATEIbCTBO B JiejIa CEMbU Cy/la, OPraHOB OIEKU U IOIeUH-
TEJIbCTBA, YTO TAKKEe OrpaHMUYMBaET CBOOOILY BhIOOpA BapraHTa MOBEACHMSI.
HexoTtopnie cemeliHble rpaBa sBISIIOTCSI OTHOBPEMEHHO U 00s1I3aHHOCTSIMU
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YYaCTHMKOB COOTBETCTBYIOIIMX OTHOIIEHUH. Tak, pOIUTENIM UMEIOT ITPaBo
1 00s13aHBI BOCITUTHIBATEL cBoux aerei (1. 1 ct. 63 CK).

Hmak, memod cemeiinoeo npasa moycem Oblmb 0XapaKmepu306aH Kax
UMNEPamueHblil.

besycnoBHO, B ceMeitHOM TIpaBe MPUCYTCTBYIOT U OUCHO3UMUBHbIE HOPMb,
T.€. IpaBuJja, IOIMyCKAIOIIe BO3MOXHOCTb CBOEi1 BOJIEl ONIPene/siTh CBOE
MoBeJeHNEe, BEIOMPATh €ro BapuaHT. Jeiicmaytoujee cemeiiHoe 3aK0H00a-
menbcmeo ommeueHo ycuaeHuem oucno3umueHoeo Havaaa. Tak, mosiBUIaCh
BO3MOXHOCTb 3aKJIIOUMThH OpauHbIil JOTOBOP, COTJIAIIeHUE 00 yIUIaTe ajiu-
MEHTOB U Tip. OQHAKO AUCIIO3UTUBHOCTD B CEMEITHOM MpaBe JOCTATOYHO
CYILIECTBEHHO OTJIMYAETCS OT OOBIYHOTO TIOHUMAHMS TUCITIO3UTUBHOCTH.
K mpumepy, 1MCIO3UTUBHOCTb B HOPMax 00s13aTeIbCTBEHHOTO TTpaBa Mmpo-
SIBJISICTCSI B OTIPENe/ICHUM BapMaHTa MOBEACHUS U NOMYIIIECHUM CTOPOHAM
YCTaHOBUTbH MHOE CBOUM COTJIAIIIEHUEM, JIMOO B IIPEIOCTAaBICHUU BO3MOXK-
HOCTH yperyJnupoBaTh OTHOIIEHUS 110 YCMOTPEHUIO CTOPOH, 10O B yKa-
3aHUU psiia BAPMAHTOB ITOBEIEHUsI, U3 KOTOPHIX MOXXHO CIEJIaTh BBHIOOD.
JAYCTO3UTUBHOCTD OrpaHUYEHA paMKaMM, O4ePUYCHHBIMU UMIIEPATUBHBIMU
HOpMaMu, 1 He OoJiee TOro.

B ceMeitHOM TpaBe MMIIEPaTUBHOCTH MMEET OoJIbIIee 3HaueHue. M neso
He TOJIbKO B KOJIMYECTBE UMIIEpaTUBHBIX HOpM. B cemeitHoM mipaBe nuc-
TMO3UTUBHOCTD CYILIECTBYET HE TOJBKO B TMpejesax, OMpeacJeHHbIX UM-
rnepaTMBHBIMM HOPMaMM, HO M TTOJ «KOHTPOJIEM». 3aKOH, AOIyCcKas pe-
TYJMpPOBaHUE CEMEMHBIX OTHOIIIEHUI COTIalllieHneM CTOPOH (pa3periast
BbIOMpPATh BapuaHTHI TTOBEACHUS), OTlacaeTcs 310yNOoTpedaeHU (Bcex
WJIN OTACJIbHBIX YYACTHUKOB COOTBETCTBYIOIIUX OTHOIICHU), YIIEMICHMS
MpaB «CJIa00ro» yJaCTHUKA CEMEMHBIX OTHOIIEHU I (HalmpuMep, pedeHKa).
IToaToMy Bcsikmit pa3 mpenycMaTpuBaeTCsl BO3MOXHOCTb UTHOPHMPOBATh
MPOSIBJIEHUE TMCIO3UTUBHOCTHU. Tak, OpadyHBIM 1OTOBOPOM MOXKHO OITpe-
JeJUTh UMYILIECTBEHHBIC ITpaBa U 00s13aHHOCTH CYIIPYTOB B Opake U (1)
B ciydyae ero pactopxkeHus (ct. 40 CK). OnHako cya MOXET Mpu3HaTh
OpayHbI TOrOBOP HEACHCTBUTEIBLHBIM HE TOJBKO IO OCHOBAHUSIM, TIPEI-
YCMOTPEeHHBIM ['pak1aHCKUM KOIEKCOM JUIsSl HEICMCTBUTEILHOCTH CIEIIOK,
HO U «I10 TPeOOBAaHUIO OMHOTO U3 CYIIPYTOB, €CIM YCIOBMSI 1OTOBOpa CTa-
BSIT TOTO CYIpyra B KpaliHe HeOJaronpusTHoe nonoxeHue» (ct. 44 CK).
HomyckaeTcs 3aKJIIOUYEHME COTJIAllIeHUsT 00 yIuiaTe aJluMeHTOB (cT. 99
CK). Ho cornaiieHue MoXeT ObITh MMPU3HAHO HEACCTBUTEILHBIM, €CIN
€ro YCJIOBMSI CYILIECTBEHHO HAPYIIAIOT MHTEPECHI MTOIyJaTeIsl A IMMEHTOB
(ct. 102 CK).

Taxkum o6pa3oM, 3aKOH, AOIMyCKask TMCITO3UTUBHOCTD B PETYIMPOBAHUM
CEeMEIHBIX OTHOIIIEHMIA, TTO3BOJISIET C YYETOM KOHKPETHBIX OOCTOSITETLCTB
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Mnaga 1. MOHATUE CEMEVHOTO NPABA. MPUHLMMbI CEMEVIHOTO MPABA

KaxJI0ro KOHKPETHOTO JieJla UTHOPMPOBATh BOJIIO YYACTHUKOB COOTBET-
CTBYIOLIMX OTHOLIEHUIA. B pe3ybraTte OKa3bIBaeTCsl, YTO OUCHOZUMUBHOCHTb
B CEMEIHOM TIpaBe «HAxo0umcs 8 NOOHUHeHUU» He MOAbKO 3aKOHA, HO U CY-
debHoeo ycmompenus (IOIMYCKAETCs TTOCASAYIONINI CyTeOHbI KOHTPOJIb).
C y4eToM M3JI03KEHHOI'O METO/I CEMEMHOTO ITpaBa MOXET ObITh OIpe/ie-
JIEH KaK MMIIEPaTUBHbIN ¢ HEKOTOPBIM JOIMYLIEHUEM AUCITO3UTUBHOCTH,
MpUYEeM IMCTIO3UTUBHOCTH (CBOOOAA BRIOMPATh BApUAHT MOBEACHUS, BO3-
MOXHOCTb JeHCTBOBATh 1I0 CBOEMY YCMOTPEHUIO) MOXET OBITh «IIepeyep-
KHyTa» pellieHUEeM Cyia, T.€. 3aMeHeHa UMIIEPAaTUBHBIM YKa3aHUeM'.

§ 2. OcHOBHbIe Havasla ceMmenHOro 3akoHoaaTeNnbCcTBa

CemeiiHoe 3aK0HO00amenbcmao npedcmasasem coooil cucmemy HOpMamue-
Hbix akmog. KpoMe mmpouero CUCTEMHOCTh 00eCIIeYnBaeTCsl €IMHCTBOM
NPUHUUNOE TIPABOBOTO PErYJIMPOBAHUS CEMEMHBIX OTHOILIEHUI, KOTOPbIE
3akperieHsl B cT. | CK PO.

OcHOBHbIE Hauaja CeMEeITHOTO 3aKOHOIATEbCTBA, WIIH, YTO TO KE CaMoe,
MPUHIIUITBI CEMEMHOTO IpaBa, MPeACTaBISAIOT COO0 oIpeneeHHbIe PYKO-
BOJSIIIIME UJEU, B COOTBETCTBUM C KOTOPBIMU OCYIIECTBIISIETCS TIPABOBOE
PEryJIupOBaHUE CEMEMHBIX OTHOIIEHUMA.

Hopwmbl, onpeaensiionivie MpUHIUITBI TIPABOBOTO PETYJIMPOBAHUS CEMEi-
HbIX OTHOILIEHUIA, HAXOSITCS B OCHOBAHUHU BCEX ITPOYMX CEMEIHO-TIPABOBBIX
HopM. Bce HOpMBI ceMeliHOro 3aKOHOAATEIbCTBA OAYMHEHBI OCHOBHBIM
HavayiaM, n3j10XeHHBIM B cT. | CK P®. Mx He0OX0AMMO yUUTHIBATh MIPU
YSICHEHWU COIepXKaHUsl Bcex IpaBuil, ChOpMyIMPOBaHHBIX B TaHHOM Ko-
JeKCe, TIPU TOJIKOBAaHUM CEMEHO-TIPABOBBIX HOPM, IIPUMEHEHUU K Ce-
MEIHBIM OTHOILIEHUSIM I'PakJIaHCKOI0 3aKOHOIATEIbCTBA, IPUMEHEHU N
CEMEIHOr0 3aKOHOATEIbCTBA U IPaXKIaHCKOTO 3aKOHOAATEIbCTBA K Ce-
MEMHBIM OTHOIIIEHUSIM 110 aHAJIOTUU U T.JI. U T.II.

' Bormpoc 0 MeTozie ceMeifHOTo MpaBa OTHOCHTCS K YMCILy IUcKyccoHHbIX. Tak, E.M. Bo-
POKEUMKWH YKa3bIBaJl, YTO COBETCKOE CEMEITHOE TTPABO XapaKTePU3YyeTCsI UMIIEPATUBHOCTHIO
OOJBITMHCTBA HOPM, HO HE OTBEPTaJl 11eJIeCO00Pa3HOCTb MPUMEHEHHUSI TUCTTO3UTUBHBIX TTpa-
B (cM.: beaskosa A.M., Bopoxceiikun E.M. CoBetckoe cemeitHoe nipaBo. M.: KOpuu. iur.,
1974. C. 12); B.®. fIkoBieB mojaraj, YT0 METOJ CEMEITHOTO MTpaBa 1o CONePKaHUIO BO3EH -
CTBUSI HA OTHOIICHWUSI SIBJISIETCST TO3BOJIUTELHBIM, a TI0 (popMe TpenITUcaHil — MMITePaThUB-
HbIM (cM.: CoBeTckoe cemeitHoe rpaBo: YueOHuk / ITox pen. B.A. Psacennesa. C. 11. Cum.
Takxke: [Tueaunuesa JI.M. Yka3. cou. C. 12—15), a M.B. AHTOKOJIbCKast CYUTAET, YTO METOJI
CEMEIHOTO MpaBa MOXET ObITh OXapaKTePU30BaH B LIEJIOM KaK JUCITO3UTHUBHbBIN U CUTYyallU-
OHHBIN (CM.: Armokoasckas M. B. CemeiiHoe nipaBo: Yu4eOHUK. 2-¢ U31., iepepad. u aor. M.:
KOpucts, 2004. C. 21-31).
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K BBISIBIEHUIO CHCTEMbl TPUHIIUIIOB CEMEMHOTO MpaBa U aHAJIU3Y UX
conepxaHus oopaiaauch MHorue yueHsie. Tak, A.U. [Meprament B 1951 1.
Ha3bIBajla TaK1E MPUHLUIIBI (COBETCKOI0) CEMEIHOI0 MpaBa, Kak MoJIHOEe
PaBEHCTBO MYXKUMHBI Y XKEHIIMHBI B JIMYHBIX X UMYIIIECTBEHHBIX IIpaBax,
BO3HHUKAIOIIMX B CUJIy Opaka ¥ POACTBA; OXpaHa MaTepUHCTBA U IETCTBA;
OCYILIECTBJICHUE POAUTEIbCKUX MIPAB UCKIIOUYUTEILHO B MHTEpEcax AeTeld;
eanHoOpaume'.

ITpuMepHO TaK ke M3iaraya NpUuHIUNLI ceMeiiHoro npasa I'.M. Csepa-
J0B B 1958 r. KpoMe Ha3BaHHBIX MM BBIACJISUTMCH U TaKK€ TIPUHIIUIIBI, KaK
paBHOITpaBYe rpaxkIaH He3aBUCMMO OT HAlIMOHAJILHOCTHU U Pachl; cBOOOIA
CEMEIHOrO MpaBa OT BJMSIHUSI KAKUX-JINOO PEJIMTMO3HBIX ITPaBUII; BCECTO-
POHHSISI OXpaHa POAUTEIbCKUX IIPaB’.

B 1982 r. B.®. fIkoBieB Ha3bIBaJ CIEAYIOLIME IPUHIUIIBI CEMEHOTO
MpaBa: paBHOIpaBUe I'PaXkIaH B CEMEHHBIX OTHOIICHUSIX; PaBHOIIPaBUe
MY>KUMHBI Y JKEHIIMHbI, eIMHOOpayne (MOHOraMusl); cBoOOoIa 1 10OPOBOJIb-
HOCTb B 3aKJII0YeHUU Opaka; CBOOO0Ia paCTOPXKEHMs Opaka Mo KOHTPOoJIeM
rocynapcTBa; TocyaapCcTBeHHas 3a00Ta 0 MaTepu, peOeHKEe, BCeMepHasl OX-
paHa MX MHTEPECOB, MOOLIPEHNEe MATePUHCTBA; B3aMMHasi CBOOOIA YICHOB
CceMbHU, MOpaJibHasl U MaTepuaibHas IOAAepKKa UMM APYT Apyra’.

B 1985 r. I''K. MarBeeB rJ1aBHbIMM HauyajgaMM (TIPUHLIMIIAMM) ITPaBO-
BOT'O peryJMpoBaHus OpavyHO-CEMEHbBIX OTHOILLIEHUI PU3HAaBaJl CBOOOLY
Opaka, cBOOOIy pacTOpXeHUsl Opaka, 3aKOHHOCTb TOJIbKO TPaKIaHCKOTO
CBETCKOro Opaka, MOHOIaMUIO, paBHOIIPpABHE CYIPYIOB M BCEMEPHYIO 3a-
LIUTY UHTEPECOB AeTEM".

ObparieHue K yKa3aHHBIM (M TTOM0OHBIM ) TOUKaM 3peHHsI, BICKa3aHHBIM
B pa3Hble NIepuobl uCTopuK Poccuiickoro rocyaapcrsa, OTIMYAIOIIMECS
COILIMAJIBHO-TIOJIMTUYECKOI 0OCTAHOBKOIA, ITPEICTABIISIETCS ONPaBIAHHBIM,
Oonee Toro — HeoOXoaMMbIM. PaccMaTpuBaTh OCHOBHBIE Havaa (MpuH-
LIUIIbI) CEMEMHOTIO MpaBa U CEMEMHOEe 3aKOHOIATEILCTBO HEJb3s1 B OTPhIBE
OT TOrO, YTO ObLIO paHee. Haille coBpeMeHHOE 3aKOHOIATEILCTBO OCBOOOIM~
JIOCh OT HEOOXOIMMBbIX B T€ BpeMeHa MIe0J0rnyeckux Haciaoenuii. Ho, kak
MPENCTABIISIETCs, CETOAHSIIHEE CEMEITHOE 3aKOHOIATEIbLCTBO €CTh PE3YJIbTaT
Pa3BUTHSI PYCCKOIO, COBETCKOTO, POCCUICKOIO CEMEMHOI0 MpaBa.

' Cm.: Coserckoe rpaxaanckoe rpaso. T. IT / Tlon pen. C.H. Bparycs. M.: Tociopus-
nar, 1951. C. 366—367.

2 Cm.: Ceeponoe I' M. CoseTckoe cemeitHoe rnpaBo. M.: loctopusnat, 1958. C. 38—45.
> Cwm.: CoBeTcKoe ceMeifHOe TIpaBo: VYue6nuk / I[Mon pen. B.A. Psiceniea. C. 16—20.

* Cwm.: Mameees I.K. CoeTckoe ceMmeiiHoe npaBo: Yue6HuK. M.: FOpu. nut., 1985.
C.20-22.
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B kauecTBe cBOC0OPa3HOTO BCTYILICHUS M3JI0XKEHUE OCHOBHBIX Ha-
Yyaj CeMEMHOro 3aKOHOIATeJIbCTBA MpeaBapsieT BOCIIPOU3BEICHUE B HE-
CKOJIBKO MOAU(MUILIMPOBAHHOM BUIAE KOHCTUTYLIMOHHBIX MOJTOXEHUIA.
Bo-niepBrix, B coorBeTcTBUM C 4. 1 cT. 38 KoHcturyun P® mareprHCcTBO
U JETCTBO, CEMbsI HAXOISATCS IOJ 3alllMTOM rocynapcTsa. Bo-BTopbix,
B cuiy 4. 2 ¢1. 7 Koncruryuuu P® B Poccuiickoit denepaiiuu odecrie-
YUBaeTCs roCyIapCTBEHHAsI MOAIEPXKKa CEMbU, MATEPUHCTBA, OTLIOBCTBA
u nercta. B aTux ciayvasix o moaaepxkKe u 3alIUTe TOBOPUTCS B CAMOM
LIKPOKOM cMbiciie. MiMeeTcss B BULY KOMILIEKC MEP 9KOHOMUYECKOTO
(B TOM umclie (pUHAHCOBOI0), OPTaHU3aLIMOHHOI0, TTPABOBOTO XapaKTepa.
ITpaBoBbIe MepbI HAXOIST 3aKPEIJIEHUE B 3AKOHOAATEbCTBE Pa3IMUHOI
OTpacieBOi MpupoIbl (rpaxkIaHCKOM, TPYAOBOM, KUJIUIIIHOM, O 3ApaBo-
OXpaHEHUU U T.II.).

Cpeau OCHOBHBIX Hayasl CEMEMHOI0 3aKOHOIATE/IbCTBA HAa3BaHbI:

1) Heobxodumocms yKpennenus cemvl,

2) Hedonycmumocms NPOU3BONbHOR0 BMEUAMeNbCmea K02o-1ubo é deaa

cembl;

3) obecneuenue becnpensmcmeeHH020 OCYUWeCmeneHus YAeHaAMU CeMbl

ceoux npas,

4) obecneuenue 803MONCHOCMU CYOeOHOI 3auiUmbl CeMeliHbIX Npas;

5) 0o6pososbHOCMb OPAUHO20 COHO3A MYICUUHDBL U HCCHUUHDL,

6) npusHaHue MoabKo epaicOaHCK020 C6emcKo2o OpaKa;

7) pasenHcmeo npas cynpye0e é cemve;

8) mpuopumem cemeilnoeo eocnumatnus demelit,

9) obecneuerue npuopumemHoll 3auwumsl NPAae U UHMePeco8 Heco8ePUIeH-

HOAEMHUX U HemPYOOCNOCOOHbIX YACHOE CeMbUL;,
10) Hedonycmumocmsb oepanu4eHus npaeg epaxcoar npu CMynieHul 8 Opax
U 6 CeMEeUHbIX OMHOUWEHUSX N0 NPUSHAKAM COUUAAbHOIL, PACOBOIL,
HAYUOHAABHOIL, A3bIKOBOLL UNU PEeAULUOZHOL NPUHAOAEHCHOCMU' .

Ha nepBblii B3I K YMCIY OCHOBHBIX Hayajl CEMEHOro 3aKOHOIa-
TEJIbCTBA CIEAYET OTHOCUTH TAKXKe HEOOXOMMMOCTh IMTOCTPOSHMS CEMEIHBIX
OTHOILIEHUI Ha YyBCTBAaX B3aMMHOI JIIOOBU U YBaXKE€HMSI, B3aUMOITOMOIIIN
M OTBETCTBEHHOCTHU mepel ceMbell Beex ee wieHoB (1. 1 cr. 1 CK). Kpome

' K coxaneHnio, GopMa Moiaur OCHOBHBIX HAuasl CEMEHOTO 3aKOHOIATEIbCTBA JTHILIC-
Ha JIOJDKHOW YeTKOCTH. BeposTHO, 10 3TOii MpUUYMHE B OPUIMYECKOI JINTEPAType HET eINH-
CTBa [PU PELICHUN BOIIPOCOB O TOM, Kakue mojioxenus ct. | CK PD gBasioTCst OCHOBHBIMI
HavaJaMM, ¥ COOTBETCTBEHHO O KOJIMYECTBE TaKMX Havas (cM., Haripumep: [Tueaunyesa JI. M.
Vkas. cou. C. 20—25; Heuaesa A.M. Cemeitnoe nipaBo: Kypc nekumit. M.: FOpucr, 2000. C. 26—
35; I'paxkmanckoe npaBo: Yueouuk. B 3 1. T. 3 / IMox pen. A.T1. Cepreesa, }0.K. Toncroro.
M.: IIpocrekr, C. 310—315).
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TOrO, KaK OJIHO M3 OCHOBHBIX HayaJl yKa3aHo pa3pelleHre BHYTPUCEMEHbBIX
BOIIPOCOB I10 B3aMMHOMY COIJIACHIO.

Hymaercs, uro ripas I'.®. [lepiueHeBnd, KoTopblii mucair: «K ceMeitHbIM
MpaBaM He JOJDKHBI ObITh IPUYMCIICHBI YCTAHABIMBAEMbIC 3aKOHOM I1paBa
Ha B3aMMHYIO JTI000Bb, YBaXXEHUE, [IOUYTEHKE, TIOTOMY YTO 3TO MHUMBbIE IIpa-
Ba, JIMIIIEHHbIE CAHKIIUU, — IIPABO UMEET JIEJIO TOJIBKO C BHEILIHUM MUPOM,
HO He ¢ AyllIeBHbIM»'. [103TOMy Bpsi JIM ClIeAyeT COIallaThCs C yTBEPXK-
JeHUEeM, OYITO IIPaBOBOE PETryJIMPOBAHUE CEMEMHBIX OTHOLICHUI «MOXHO
IOCTPOUTH TAKMM 00pa30M, YTOOBI OHO CIIOCOOCTBOBAJIO CTAHOBJICHUIO
¥ COXPaHEHUIO MEXIY WIeHAMM CEMbH B3aMMHOM JTI0O0OBU U YBaXKEHUS, OT-
BETCTBEHHOCTH Mepell CEMbEil M CTPEMIICHHIO YICHOB CEMbM OCYILIECTBIISTD
B3aMMOITIOMOIIb U ITOAAEPKKY APYT Apyrax»’.

BxJiioueHue B 3aKOH paccMaTpUBaeMbIX IMOJIOXEHUI, HABEpPHOE, HEJIb3s1
OLIEHMBATh OTPUIIATENIBHO, ObITH MOXKET, CJIEIYEeT AaXe MPUBETCTBOBATD.
Ho npu 3TOM Hago oTaaBaTh ceOe OTYET B TOM, UTO «II€PEBECTH Ha IOpU-
JIUYECKUI SI3bIK» TAKUE TTIOHSITHS, KaK JII000Bb U yBaXkKeHUeE (B CEMbe), ele
HUMKOTI/IA He yIaBaJoCh 1 BPsII JIM KOrIa-HUOYAb YIaCcTCsI.

Taxk, B.1. Cunaiickuit nucan: «EcTecTBeHHbIE 1 HPABCTBEHHbIE OTHO-
LIEHMS JIMIIb JIEKAT B OCHOBE IOPUAMYECKUX OTHOIICHUIA YWIEHOB CEMbMU.
ITosToMy npM TOJIKOBAaHUU HOPM CeMEMHOro mpaBa HEOOXOIMMO CTpe-
MUThCS TIPUAATh HOPMaM IOPUAMYECKOe 3HaYeHUE, a HE OrPaHUYMBAThCS
KOHCTaTMPOBAHUEM UX HPABCTBEHHOI'O XapaKTepa»’.

HeBo3MOXHO NPUHYAUTH K UCIIOJTHEHUIO B HAType 00s13aTe/IbCTBA JII0-
OUTbH U yBaKaTh IPYTUX YJIEHOB CEMbU, KAK HEBO3MOXHO 00ECTIeUUTh JaH-
HOe 00513aTeJIbCTBO CAaHKUMSIMU WM CO31aTh (MpUAyMaTh) 00s13aHHOCTHU
(M COOTBETCTBYIOLIME MpaBa), UCTIOTHEHUE (peanun3alus) KOTOPhIX TTPU-
BEIET K LIeJIM — B3aMMHOM JIIOOBU U yBaxXeHU10. [IpakTHyecKu B JaHHOM
CJlydae Mbl IMEEM JIEJIO C IIPU3bIBOM, JIMILIEHHBIM IIPABOBOI0 COACPKAHMSI.

Yro kacaeTcs YIIOMUHAHUS O B3aMMOIIOMOIIIY, TO U 3/1eCh IPaBo Oec-
CUIBbHO. Byydn «BMOHTHPOBAaHHBIM» B OPUIMUYECKYIO MATEPUIO, TPEOOBA-
HUE 0 HEOOXOIMMOCTH B3aMMOIIOMOILIM TpaHCHOPMUpPYETCs, TpuodpeTast
(bopMy 06sI13aHHOCTHU T10 COAECPXKAHUIO OMHUMU YICHAMU CEMbU IPYTHX.

HakoHel1, cioBocoyeTaHUe «OTBETCTBEHHOCTh IIepell CEMbEi BCex ee
YJICHOB» UCIIOJIb30BAHO HE B IOpUINYECKOM cMbiciie. [1o-BuauMomy, B 1aH-
HOM cJjy4yae 00 OTBETCTBEHHOCTHM 'OBOPUTCS, pacCMaTpuUBasi €e ¢ TOYKHU

" IMlepwenesuy I.®. Yxas. cou. C. 407.

? I'paxnanckoe npaso: Yue6nuk. B 3 1. T. 3 / ITox pen. A.T1. Cepreesa, F0.K. Tosncro-
ro. C. 311.

* Cunaiickuii B.H. Yxa3. cou. C. 485.

22



Mnaga 1. MOHATUE CEMEVHOTO NPABA. MPUHLMMbI CEMEVIHOTO MPABA

3peHus colinanabHOl. Bo-nepBhIX, ocTaBasiCch Ha OPUANYECKUX MO3UIIUSX,
CJIeAyeT CYUTATh, UTO OTBETCTBEHHOCTh HACTYMAET MPU HAIUYUU HEKUX
MPOTUBOIMPABHBIX NeMCTBUI. BO-BTOPBIX, MpHBAEUYEHUE K OTBETCTBEHHOCTH
MpearnosjaracT MpUMEeHeHUe CaHKUMI. B-TpeTbux, CKOJbKO ObI HU TOBO-
PUJIOCH B HAyKe O TOM, YTO CeMbs SIBJISICTCSI CyObEKTOM IIpaBa, Uin O He-
00XOAMMOCTHU MPU3HAHUS CEMbU CYOBEKTOM IIpaBa', 3aKOH HE CUYUTAET
CEeMbIO YUaCTHUIIEH TTPAaBOBBIX OTHOIIECHU. PerymupytoTcss OTHOIIEHUS,
CKJIaIbIBAIOIINECS MEXIY WICHAMU CEeMbH, U T.1I.

Cpenu npuHUMIOB ceMeiiHoro npasa B I1. 3 ¢1. 1 CK P® ynomuHaetcst
paspeleHre BHyTPUCEMEWHBIX BOIIPOCOB IO B3aUMHOMY corjacuio. Kak
MpeaCcTaBIsIeTCs, 3TO TOXE TOJBKO ToxeaaHue. [1lo-BunumMomy, cienyer
KOHCTaTUPOBATh, UTO Peub UIET 00 uaealie, K KOTOPOMY Halo CTPEMUTHCS,
TMOHMMAasI €r0 HeAOCTUXKMMOCTD. A C IMPaBOBOI TOYKHU 3pEHUS 00eCIIEUUTD
TOPXKECTBO B3aMMHOTO COIJIACHSI IIPOCTO HEBO3MOXKHO. KOHEUHO, MOXKHO
BMEHUTH B 00SI3aHHOCTh BCEM UJIeHAM CEMbU PEIlICHUE OMpPeneIeHHOTO
poma BOIMPOCOB (U 1aTh UX MepeYeHb) TOJBKO «enuHornacuem». Ho, Bo-
MepBbIX, HE OYIET JIM 3TO MPOU3BOJIHHBIM BMEILIATEIbCTBOM B CEMEHbIE
nena? He mpoTUBOPEUYNT JIU 3TO CYTU CEeMEMHBIX OTHoIeHuit? He nmpuBenet
JIX K TOMY, YTO PSII PeIlIeHN TTPOCTO HEBO3MOXKHO OYyIeT MPUHSTH U3-3a
pasHoOIJIaCUil MEXIYy WieHAMM CEMbHU WJIM HeXXeJaHMsT KOTo-JI1M00 U3 HUX
y4acTBOBATh B MPUHSITUHU pelieHus1? Bo-BTopbIx, MpaBo He 00IagaeT U He
MOXKET 00/1a1aTh CPEeACTBAMM, KOTOPbIE MOTJIM ObI 00€CTICUUTD peaan3aluio
TaKoro poaa HOPM.

Ha ykpenaenue cembu HampaBieHO 04eHb OOJIBIIOE KOJIUIECTBO HOPM
ceMeitHOro 3aKoHomareabCTBa. Jlaxke periaMeHTalus OTHOLICHUA, TIpe-
ILIECTBYIOIIMX 3aKIIOUEHUIO OpaKa, KpOMe ITPOYero UMeeT 1ieJIb CITIOCOOCTBO-
BaTb yKperieHuto oynymieit cembu (ct. 11—15 CK). I1pu paccmoTpeHuun
JieJ1a 0 PacTOPXKEHUU Opaka MpK OTCYTCTBUU COTJIACHsI OMHOTO M3 CYIPYTOB
Ha pacTopxKeHue Opaka Cyn BIIpaBe MPUHSITh MEPbI 0 TPUMUPEHUIO CY-
TIPYTOB U OTJOXUTh Pa30MpaTebCTBO ejia, Ha3HAUUB CYTIpyraM CpOK UIst
npumupenus (1. 2 cr. 22 CK). PacropxkeHue 6paka B CyaeOHOM TTOPSIIKE
OCYIIECTBJISIETCS, €CJIM CYIOM YCTAaHOBJIEHO, UTO JaJbHEeMIIas COBMECTHas
JKU3Hb CYTIPYTrOB ¥ COXpaHeHUe ceMbU HeBO3MOXHHI (11. 1 ¢T. 22 CK). Cyn
HE MOXET MPU3HATh Opak UKTUBHBIM, €CJIU JINILIA, 3apPEeTMCTPHUPOBABIIIIE
Takoi Opak, 10 paCCMOTPEHMS ejia CynoM (DaKTUIECKH CO3ATU CEMbIO
(1. 3 c1. 29 CK). Pogutenu MOTYT OBITH JIUILIEHBI POAUTEIBLCKUX MPAB JIMIITh

' CMm., HanipuMep: Kpacasuukos O.A. OCHOBBI KITHIHOTO 3aKOHOIATE/IbCTBA: IPEAMET
peryaupoBaHust U opuardeckas mpupoaa // OCHOBBI COBETCKOTO XUIUIIIHOTO 3aKOHOA-
TenbeTBa. CBepaoBek, 1981. C. 18—19; Kopoaes FO.A. Cembsi Kak cyOobekT nipasa // 2KypHan
poccuiickoro mpasa. 2000. Ne 10. C. 61—66.
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MPU HAJTUIMH YPE3BbIUaifHBIX 00CTOSITENILCTB, YKa3aHHBIX B 3aKOHE, 1 B T10-
psiIKe, yCTaHOBJIEHHOM 3aKoHOM (cT. 69, 70 CK), u T.1. 1 T.1I.

CrenyeT OTMETHUTD, YTO YKPEIJIEHUIO CEMbM MTPU3BaHbI CIIOCOOCTBOBATD
¥ HOPMBI MHBIX OTpaciieil 3aKOHOIaTeIbCTBA (HarpuMep, KUIUIIHOTO 3a-
KOHOZIATEIbCTBA).

Hedonycmumo npouzeonvHoe emeuiamenscmeao KOro-aoo B aej1a CEMbH.
DTO 03HAYyaeT, YTO YICHBI CEMbU CBOOOIHBI B IPUHSATUM KaKUX ObI TO HU
OBLIO pelIeHUI, 3aTparuBaloIINX MHTEpechl ceMbu. HUKTO He BripaBe «I1K-
TOBaTb» CBOIO BOJIIO WIEHAM CEMbM WJIM OCYIIECTBISITH BMELIATEIHLCTBO
B JieJIa CEMbM MHBIM 00pa30M (HampuMep, pOIUTE N OMHOTO U3 CYTIPYTOB,
OKa3bIBasl CEMbE MaTePUATbHYIO MONACPKKY, MBITAIOTCSI HABI3aTh HPaBsI-
LIUIACS UM 00pa3 XKM3HU, HO HE UMEIOT MpaBa Ha 3TO).

BMmecTe ¢ TeM, paccMaTtpuBas conepkaHue JaHHOTO MPUHIIMIIA, BaXkK-
HO 00paTUTh BHUMAHUE HA TO, YTO HEJOMYCTUMO TOJIbKO MTPOU3BOJbHOE
BMEIIATeIbCTBO. B psme ciiyuyaeB 3aKOH MO3BOJISIET BMEIIIUBATHCS B ejia
cembu. Takux ciyyaeB HemMaso. DTO KacaeTcs U pacTopKeHUs Opaka, 1 BOC-
MUTaHus aeTeit, u np. Yalie Bcero 3aKOH T0MycKaeT BMEIIaTeIbCTBO B ieja
CEeMBM CyJa, OpraHa OIeKM U MOIeYnTeIbCTBa, MPoKypopa. MHorma Takum
MpaBOM 00JIafaloT U MHbIE JuIa. Tak, TOJKHOCTHBIC JIMIA OpraHu3alui
U TpaxIaHe, KOTOPBIM CTAHET U3BECTHO 00 YIpo3e XKU3HU WM 300POBBIO
pebeHKa, 0 HapyIIEHUH €T0 MpaB U 3aKOHHBIX UHTEPECOB, 00sI3aHbI CO00-
LIXTh 00 3TOM B OpTaH OIeKH U noneuntesnberna (. 3 cr. 56 CK).

HormyiieHre 3aKOHOM CIyJaeB BMeIlIaTeIbCTBA B JieJia CEMbU TTPOIUK-
TOBaHO CTPEMJICHUEM 00ECTICUNTh MHTEPECHI «CJIa00r0» yYaCTHUKA CeMeii-
HBIX OTHOLIIEHUI (HampuMep, HECOBEPIIIEHHOJIETHErO TpaXkKIaHUHA) WU
HE OONYCTUTh OTCTYIUIEHUI OT OCHOBHBIX ITOJIOKEHUI TOCyIapCTBEHHOMU
CEMEMHOW MOJUTUKU U T.II.

ITpaBo B 11e10M (B TOM YHCIIe CEMEITHOE) TOJIKHO CTPEMUTBCS K obecne-
YeHUI) BO3MOICHOCMU OeCnPensmcmeeHH020 OCYuecmaneHus cy0seKmuHbix
npas. B ct. 1 CK P® 110 cyTH BOCIIPOM3BOIUTCS OOIIEIPABOBOM IIPUHIIKII.
Ero Top:kecTBO ecTh CBUIAETEILCTBO TOPXKECTBA TIpaBa. JIJis1 ero moCcTkeHUs
MPaBOBBIE HOPMBI MMPEAyCMaTPUBAIOT MEPhI, 00eCIIeUNBAIOIIME OECITPETISIT-
CTBEHHOE OCYILIECTBIIEHNE CYObEKTUBHBIX MPaB, B TOM YHCJIC YyCTaHABIN-
BaIOT MOPSIIOK pean3alliy MpaB, OMpPenesiioT Mpoleaypsb! (popMbl U mIp.)
OCYIIIECTBJICHMS TIPaB, YKa3bIBAIOT MEXaHU3MBbI TIPUHYKICHUS 00s13aHHBIX
JIAII K MCTTOJTHEHUIO CBOMX 00SI3aHHOCTE, Ha3bIBAIOT CAHKIIMU, IIPUMEHSI-
eMble K HapyIIUTEISIM TIpaB, U T.II.

[IpaBa 1 cBOOOIBI YeTOBEKA 1 TpaXkIaHMHA 00eCTIeUMBAIOTCS IIPABOCY-
nueM (ct. 18 Koncturyumu P®). 3awuma cemeiinvix npas ocyuwecmensemes
cydom, a B CIydasix, IpenycMoTpeHHbIX CeMeiTHbIM KOIEKCOM, — Tocyaap-
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CTBEHHBIMU OpTaHaMU WJIK OpraHaMM OTIEKU U TTOTNeYnTeIbcTRa. [lelicTBUs
TOCyIapCTBEHHBIX OPTaHOB 1 OPTaHOB OTEKH U TTOTNIEUUTEIHCTBA MOTYT OBITh
00KaJIoOBaHbI B CyJI€.

751 3akimoueHus bpaka HEOOXOIMMO B3aUMHOE d00p080abHOe coeaacue
MY>XUMHBI ¥ keHIIUHBI (11. 1 ¢T. 12 CK). [ToHyXneHue K BCTYIIJIEHUIO B Opak
HenomycTuMo. Y HeBaXKHO, OT KOTO UCXOIUT NaBJICHNE U PyKOBOICTBYSICh
KaKUMU COOOPaKeHUSIMU €0 OCYILECTBIISIOT, OKa3bIBAETCSI JIM OHO Ha Of-
HOTO WJIM Ha 000MX CYOBEKTOB, B Kakylo (hopMy 00JeUeHO MOHYXIECHUE
(yrposa, Hacuaue u Tip.) U T.11. B 11000M cilydae corjacue Ha BCTYIUIEHUE
B OpaK JOJKHO OBITH T0OPOBOILHBIM. [1pn HapylLIeHUH 3TOro TPeOOBAHUS
Opak npu3HaeTcs HeaelcTBUTeNbHbBIM (CcT. 27 CK).

bpak 3akarouaemces 6 opeane 3anucu akmos epaxicoanckoeo cocmosHus (na-
Jee — 3arc). [1paBa 1 00s13aHHOCTHU CYMPYTOB BO3HUKAIOT CO THS TOCymap-
CTBEHHOI peructpaumu opaka B 3arce (ct. 10 CK). Takum o6pazoM, MOKHO
KOHCTAaTUPOBATh CYIIIECTBOBAHUE MOCTYJIaTa: HET PETUCTPalluM — HET Opaka.
3aMeHUTb TOCYIapCTBEHHYIO PETUCTPALIMI0 KAaKUM-JIMOO MHBIM aKTOM He-
BO3MOXHO. LlepKoBHBII Opak 3aKOHOM He npu3HaeTcs. [1pu oTcyTeTBUM
TrOCyIapCTBEHHOM pervucTpaluuy Opaka He BOSHUKAIOT IIPEIyCMOTPEHHbIE
3aKOHOM TpaBa M 00SI3aHHOCTH CyMNpyroB. B ObITY rpaxkmaHcKuM Opakom
4acTO HA3bIBAIOT COI03 MY>KUUHbBI U XKEHIIMHBI, TTPOXUBAIOIINX COBMECTHO
0e3 peructpauyy Opaka (IOprCThl OOBIYHO MMEHYIOT TAKMX TPakIaH COKUTE-
Jnssmu). Takast TEpMUHOJIOTHS TIPEICTaBIIsIETCS HeEMprueMJieMoii. JIesio B Tom,
YTO CaMO IMOHSTHE «IPAXIAHCKMI1 OpaK» MOSIBUIOCH, KOIIa TOCIIOACTBOBA
LIepKOBHBIN Opak. M ecinu o mpoxKuBaaru COBMECTHO 0€3 COBEPIIECHUST
COOTBETCTBYIOIIETO IIEPKOBHOTO 00psina, TO TOBOPUJIU, YTO OHU COCTOSIT
B rpaxkaaHcKoM Opake. CeromHs 3aKOH CBSI3bIBAa€T ITPABOBbIC MOCEICTBUS
TOJBKO ¢ OpaKoOM, 3aperMCTPUPOBaHHBIM B 3arce. C 3TOl TOYKU 3peHUS
IPYTUX OpakoB, KpOMe TpaXkIaHCKUX (T.€. 3aperuCTpUpPOBAHHBIX), BOOOIIIE
He cylecTByeT. MIHorma Jivil, COBMECTHO MPOXKUBAIOIINUX 03 perucTpaliuu
Opaka, UMEHYIOT «(haKTUUECKUMU Cyrpyramu». Caemys 3Toii JIOTMKe, MOXKHO
TOBOPUTD U O «IOPUANYECKMX CYIIPYrax» (COCTOSIIMX B 3apErMCTPUPOBAHHOM
opaxe). Ho He ObIBaeT Opaka He3aperucTprupoBaHHOro. Hemb3s crath cymnpy-
oM («(haKTUUECKUM», «<IOPUINUECKUM» ), €CJIU OpaK He 3aperucTprUpoOBaH.

T'oBopst 0 pasencmee cynpyeoe Kak 06 OMHOM 13 MPUHLIMIIOB CEMEIHOTO
3aKOHOMIATENbCTBA, HAIO0 UMETh B BUIY CJIEIYIOIIE 00CTOSTEIbCTBRA.

Bo-mepBbix, oI paBeHCTBOM MHOTIA TOHMMAIOT paBHOIIpaByUe, T.€. Ha-
JIn4re y CyObeKTOB OAMHAKOBBIX MpaB (M0 COAEPKAHUIO U 00bEeMY).

Bo-BTOpBIX, B Ipa’kiaHCKOM IIpaBe MO/ paBEHCTBOM CYOBEKTOB ITOHM -
MaeTcsl OTCYTCTBUE BJIACTU U MOMTYMHEHUsI, T.. OMUH CYyOBbEeKT HE MOXET
TMOBEJIEBATD APYTUM.
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Kak mpencraBnsieTcsi, B cCeMEHHOM 3aKOHOJATEIbCTBE O PABEHCTBE CY-
IPYrOB TOBOPUTCSI B 000MX 3HAYEHUSIX 3TOTO cJioBa. JlaBHO MCYe3J10 MpaBo
JIMYHOM BJIACTU MY>Ka HAJl )KCHOM, a TAKXKE pOAUTEIIEN HAll AEThbMU, OTIEKY-
HOB HaJl OIleKaeMbIMU'.

MyX ¥ )XeHa paBHbI B TOM CMBICJIE, YTO HE MOAYMHEHBI APYT APYTY; OAUH
CYIIPYT HE MOXET MOBEJIEBATH APYTUM.

Borpochl XX1U3HU CEMbU PEILAIOTCS CYIIPYraMyu COBMECTHO U MCXOISI
W3 TIpUHLMIA paBeHcTBa cymnpyroB (1. 2 ¢t. 31 CK): cynpyru paBHBI B Iipa-
Bax (1 00s13aHHOCTSIX), T.€. PAaBHOIIPABHbI.

ITpuHLIMNT paBeHCTBA CYNPYTroB BOTUIONIEH B psine ctaTeili CeMeiHOro
komekca (ct. 31—-39 u 1p.).

[To obmieMy mpaBuy UMEHHO cemeiiHoe eocnumaHue odecIrieuuBaeT
3M0POBbE, (HU3UYECKOE, ICUXUIECKOE, TYXOBHOE U HPABCTBEHHOE Pa3BUTHE
neteii. [ToaToMy ecTeCTBEHHO, UTO OMHUM M3 MPUHIIMIIOB CEMEHOTIO 3a-
KOHOJIaTeJIbCTBA Ha3BaH MPUOPUTET CEMEMHOr0 BOCIIMTAHUS AeTEiH. DTOT
MPUHIMI KOHKPETU3UpyeTcs B psiae crareit CeMeiiHOro komekca (CM.,
B YaCTHOCTH, CT. 54, 55, 63, 121—123).

Heo6xoauMocTh npuopumemuoil 3auumst npag u UHmMepecos HecoBep-
LLIEHHOJIETHUX U HETPYIOCTIOCOOHBIX UJICHOB CeMbU 00YCIOBJIEHA TEM, UTO
3TH JIMLIA OOBIYHO SIBJISTIOTCS HAanOoJIee «CJIa0bIMU» YYACTHMKAMM CEMEMHBIX
OTHOIIICHUI: UM OOBIYHO CJIOXHEE, YUeM IPYTMM WiIeHaM CEMbU, «ITOCTOSITh
3a cebs1», OHM Hauboee ysI3BUMBI.

K uKciy «MCTOUHMKOB» pacCMaTPUBAEMOrO IMPUHILIMIIA CJIEIYeT OTHECTU
Takxke BceoOliyto neknapaiuio npas yesoBeka, npuHsatyio OOH 10 nexabps
1948 r. (B Heli BIIepBbIe AETH MPOBO3IJIAIICHB 00BEKTaMHM 0COOO0M 3aIIUThI
1 3200Th1), Jlekapaluio o COLMaIbHbBIX M TPABOBBIX MTPUHIIMIIAX, KACcat0-
LIMXCS 3alUThl U OJIaronojy4dus AeTeii, 0COOeHHO MpU Iepeaayde aeTei
Ha BOCIIMTAHUE U IIPU UX YCHIHOBJICHUU Ha HALIMOHAILHOM U MEXKITyHaPOI-
HOM ypoBHe oT 3 neka6pst 1986 r. (OOH), KonBeH1uIo 0 IpaBax pebeHKa
o1 20 Hos16ps1 1989 1. (OOH), EBporneiickyto KOHBEHLIMIO 00 OCYIIEeCTBIC-
Huu npaB aeteii ot 25 siHBapst 1996 r. (Coset EBporibr).

B uensx peanuzauuu gaHHoro npuHiuma B CeMeiiHOM KoaeKce ycTa-
HOBJIEH psin HOpM. Tak, obecrieyeHMe MHTEPECOB IETeil JOJKHO ObITh
MpeaIMeTOM OCHOBHOI 3a00ThI MX poauTelieii. Ponurenn He BripaBe Mpu-
YUHATH Bpea (PU3NIECKOMY U IICUXUYECKOMY 3I10pOBbIo aeTeit. Criocoobl
BOCTIIUTAHUS AeTe TOJKHBI UCKITI0YATh MPeHEOPEKUTETbHOE, KECTOKOE,
rpyboe, yHMXalollee 4eJ0BeYeCKOe TOCTOMHCTBO 00pallleHUue, 0CKOP-
OneHus wian skcryatamuio gereit (ct. 65 CK). Poourean Moryt ObITh

' Cwm., Hanpumep: Hlepuwenesuy I.®. Vka3. cou. C. 407.
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JIMIIEHBI poauTeIbcKUX TpaB (cT. 69, 70 CK), HO 3TO He ocBoOOXKAaET
pomuTeseil OT 00513aHHOCTU coaepkaTh cBoero pedenka (m. 2 cr. 71 CK),
U T.O. U T.I1.

Ponurtenu 06s13aHbI conepkaTh CBOUX HETPYIOCIIOCOOHBIX HECOBEPIIICH-
HOJIETHUX JeTeit, Hyxkaatomuxcs B moMoinu (ct. 85 CK). TpymocrnocobHbie
COBEPIIEHHOJIETHUE IETU 00513aHbI CONEPKATh CBOMX HETPYIOCTIOCOOHBIX,
HyXnawoIuxcs B momoinu poauteneit (ct. 87 CK). HeTpymocmnocoOHBbIiH,
HYKIAIOIMICS CYTIPYT UMEET MpaBo TPeOOBaTh MPEAOCTABICHUS aITMMEHTOB
OT IPYTOro CyIpyra, 00J1anaIero HeoOXoIMMBIMU IJISI 3TOTO CPENCTBAMU
(ct.89 CK), ut.0. ¥ T.II.

B cootBercTBuu ¢ 4. 2 c1. 19 Koncrtutynuu P® rocynapcTBo rapaHTUpy-
€T paseHcmeo npaes u c60000 4ea06exa u epaicoaHuHa He3aBUCUMO OT T10J1a,
pachl, HAIIMOHAJILHOCTH, SI3bIKA, MMPOUCXOXICHUS, UMYIIECTBEHHOTO
M TOJKHOCTHOTO MOJIOXKEHUSI, MECTa KUTEIbCTBA, OTHOILLICHUS K PEJIUTUM,
yOeXXIEHUI, MPUHALIEKHOCTH K OOLIECTBEHHBIM OOBEIMHEHHUSM, a TAKXKE
IPYTUX OOCTOSITEILCTB. 3alpeliaTcs Tro0bie (popMbl OrpaHUYCHMS TIPaB
TPaXIaH 10 NpU3HAKAM COLIMAJIbLHOM, paCOBOM, HALIMOHAJILHOM, SI3bIKOBOM
WIN PEJIUTUO3HON MpuHamIeXKHOCTH. COOTBETCTBEHHO B CEMEWHOM 3a-
KOHOIATEJIbCTBE 3aIlpPelleHBI JTI00bIe (POPMbI OTpaHUYEHMS TIPaB IpakaaH
MpU BCTYIJICHUU B Opak U B CEMEWHBIX OTHOIICHMSIX 10 MMPU3HAKAM CO-
LAAJIbHOM, PACOBOU, HALIMOHAJIILHOM, I3bIKOBOU W PEJTUTUO3HOM TIPUHAI -
nexHoctH (1. 4 ct. 1 CK).

[IpaBa rpaxmaH B ceMbe MOTYT ObITh OTpaHUYEHbBI TOJILKO Ha OCHOBaHUU
(¢enepanbHOro 3aKOHa U TOJBHKO B TO Mepe, B KaKOil 3TO HEOOXOAUMO
B LIEJISIX 3aIIMThl HDABCTBEHHOCTH, 3[I0POBbS, TIPaB U 3aKOHHBIX NHTEPECOB
JIPYTUX YJIEHOB ceMbU 1 MHBIX rpaxkaaH (1. 4 ct. 1 CK). «Mcroku» naHHOTO
npaBuia HaxoasaTces B 4. 3 ¢r. 55 Koncturyuum PO.

§ 3. PasButue cemennHoro npaBa 1 3aKOHOAaTeNIbCTBa

CeMeiiHble OTHOILIEHUS BBITEKAIOT U3 OMOJOrMYECKOM MPUPOIBI YeI0-
BEKa, SIBJISTIOTCS BaXKHEMILIEH YaCThIO KYJIBTYPhI JII00O0r0 3THOCA M aKTUBHO
BKJIIOYEHBI BO BCE KJTIOUEBbIE COLMAIbHBIC M 9KOHOMUYECKUE MPOLIECCHI.
C nepBOOBITHBIX BPEMEH PETyIMPOBaHIE CEMEMHBIX OTHOILLIEHHI OCYIIECT-
BJISIZIOCH HA OCHOBE OOBIYAEB, TPAAULIMI U PEIMTMO3HBIX KAHOHOB. Pas-
BUTHE TIPABOBOIO PETYIMPOBAHMUS CEMEMHBIX OTHOILIEHUI XOTS M UCXOIUT
13 TOCYIapCTBEHHOM MIEOJOTMHU U CTOSIIIMX MePE] rOCyIapCTBOM 3a1ad,
HO HE MOXKET HE YYUTBIBAThL BCE 3TU OOCTOATEILCTBA. B MMOTHOI Mepe 3T0
oTHOcuUTCS U K Poccun.
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Ha a3viueckoii Pycu obbiuau ycmanasau8an 603MoICHOCMb CO30aHUs ce-
MblU C TIOMOIIBIO «BBIKYIIa» WU «Kpaxku» HeBeCThl. [1pyu Hamuuum umyiie-
CTBEHHBIX BO3MOXHOCTEH Y MY>KUYMHBI MPAKTUKOBAIUCH MHOTOXKEHCTBO
¥ HaJOXHUYECTBO. YCTOMUYMBOCTh CEMbM 3aBHUCENIa OT MHOTHX OOCTOSI-
TEJbCTB, HO TTIOCKOJIbKY TJIaBOM CEMbU OBLIT MYK, KPEIOCTh WJIM pacmai
CEeMbHM BO MHOT'OM 3aBHCEJIA OT €ro BOJIU.

C npunsmuem xpucmuancmea (988 e.) uepkoss cnocobcmeosana ykpenie-
HUI0 MOHO2amMHOo20 6paka. 11epKoBbIO OBLIA YCTAHOBJICHBI TTpaBUJIa 3aKJII0-
YyeHus Opaka, TpaBa 1 00sI3aHHOCTH CYIIPYToB, aeTeid, apyrux aui. CTporo
perjiaMeHTHPOBAINCh BO3MOXKHOCTD 1 YCJIOBUSI ISl pa3Boa.

XpuctunanctBo npuinio u3 Buzantuu (Bocrounoit PuMckoit umre-
pUU), PEIUTMO3HbIE MHCTUTYTHl 1 KAHOHUYECKME TEKCThI TaKXKe ObLIU
no3anMCcTBOBaHbI U3 BocTouHoii PumMckoit umnepuun. MHTepecHo, uto
BU3AHTUICKME MPABOBbIE JOKYMEHTHI B ITOJTHOI Mepe UCIBbITAIN Ha cebe
BJIMSTHUC XPUCTUAHCKOM peTUTuu 1 Mopain. OCoOOGeHHO TITyOO0KO MPOHUKIIN
XpUCTHUAHCKUE UIIer B OpadyHO-ceMelfHOe MpaBo. B cBoto ouepeas paBoBbIe
TEKCTBI — 9KJIOTHU MPEACTaBISIN cO00i1 peaylinpoBaHHYyIo Bepcuio Konekca
IOcTuHMaHa — BEpIIMHBI THICSUEIETHETO Pa3BUTHS aHTUYHOTO TipaBa’. Tak
YTO B OTPEAEIEHHOM CMBICTIE PYCCKOE OpayHO-CeMeiTHOe MpaBo reHeTHYe-
CKH CBSI3aHO C PUMCKHUM, XOTsI IIpaBa KakK TaKOBOro MOCKOBCKOE 11apCTBO
oT Buzantum He nepeHsiIo.

Ha Pycu u énocaedcmeuu 6 Poccuiickoil umnepuu cemeiiHo-opa4Hvie om-
HouteHus 00120€ 8peMsl pe2yaupo8anich UePKOBHbIMU, A He 3aKOHOOAMeAbHbIMU
doxymenmamu. Hu Pycckas Ilpasna (1016 r.), Hu CoGopHoe yjoXeHue
Anekcess MuxaitnoBuya (1649 r.), Hu naxe CBon 3akoHOB Poccuiickoii um-
nepuu (1833 r.) He CMOIIM MOJHOCTBIO 3aMEHUTh KOpMUMe KHUTU 1 KHury
IMpaBun Cearbeix Antoctonb, CBaTeix CobopoB Beenenckux, ITomMecTHBIX
1 CBatbhix OTelrb. YcTaB AYXOBHBIX KOHCUCTOPHIA, YTBEPXKASHHBIN MMIIE-
patopoM B 1841 r. (Bropas pexa. 1883 r.), perynupoBal Hapsiay ¢ ApyTUMU
BOIIpOCaMU OPSIIOK BeACHUs 3anuceii Opaka, poXISHUS] U1 CMEPTH U T.I1.
B METPUUYECKUX KHUTAX.

3akaroueHue OpaKa coeepuianocs 8 Uepkesx (6enuanue), opyeue npoyedypol
cuumanucsy Hedeiilcmeumenvroimu. J1J1s1 coBepllieHUsT 0Opsiaa MonaBaaruch
MOKYMEHTBI, CBUIETEIbCTBYIOIINE O BO3MOXHOCTU Opaka. Kpome Toro,
JIeJaJI0Ch OTTOBEIIeHNE O OpavyIOLINXCS 1 1aTe BEHUaHUSs.

B niensax moarBepxkKaeHMSI BOSMOXKHOCTH Opaka CBSIILIEHHUK TTPOBOIMII
TaK Ha3bIBaeMbIil 0OBICK — OIpaIIMBasl MPUX0XKaH M0 TMTOBOLY HAIMYUS WU
OTCYTCTBMSI TIPETSITCTBUIA K coBepleHuIo BeHYaHus. Kak mican K.A. Heso-

' CMm.: Kpauwenunnuros IT.B. Antnanoe ripapo. M.: Craryr, 2018. C. 95—105, 130.
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JIMH, «yBaXaJoCh 3aCBUIETEIbCTBOBAHME TOJBKO TEX JIIOMEH, Ha TTOKa3aHUe
KOTOPBIX MOKHO IOJIOKUTBCS. Y IOCTOBEPEHUE UX O TOM, YTO HET MPEIIsIT-
CTBUsI K COBEPIICHUIO MPEIOoJaraeMoro 0paka, u3jarajioch MUCbMEHHO,
OOBIKHOBEHHO, MOXET ObITh, 110l CAMOIO BEHEYHOIO [TaMsIThiO, 1 ObLJIO UMU
WY IPYTUMHU, TIO UX IOBEPUIO, TTOAMUCHIBAEMO» .

«bpauHblii 0OBICK» BKJIIOYAJ B ce0sl BOCEMb ITYHKTOB, 00CTOSITEILCTBA
KOTOPBIX CBSIIICHHUK AOJDKEH ObUI UCCJIeIOBaTh: 1) 3BaHUE M COCTOSIHUE;
2) MECTO XMTENIbCTBA; 3) BO3pacT; 4) OTCYTCTBUE TJIOTCKOTO U IyXOBHOTO
POICTBA M CBOWCTBA; 5) ceMeiiHOe MOoJIoXKeHue; 6) B3aMHOE coTjacue
(oTcyTCTBME IPUHYXKIEHUS ); 7) corlacue poauTeseil Wi OreKyHoB; 8) He-
00X0IMMbIE TMChbMEHHBIE JOKYMEHTHI, ITPUJIaraBIINecst K «00OBICKY» .

[Tpu BeTymieHuu B Opak OT MyKa Ha XKEHY paclpOoCTPaHsUIMCh 3Ba-
HUE, TUTYJ. DTO Ha3bIBaJIOCh COOOIIEHKE TIpaB cocTossHus. Hampumep,
BCTYMMBIIAsI B OpakK ¢ KHSI3eM CTaHOBMWJIACh KHTUHel. Takoe cocTosiHue
COXPaHSIIOCH U ITOCJIe CMEPTU MyKa, 10 HOBOTO 3aMy>KeCTBa.

MsBecTHbIN ncTopuk npaBa M.@. Bragnmupckuii-bynaHoB B KOHLIE
XIX B. BBLACISIT mpu U0a UMYW,ecmeeHHbIX OmHoueHuil cynpyeos: 1) nomu-
YUHEHUE UMYIIECTBA XXEeHbI TIpaBy MyXKa; 2) OOLIHOCTb MpaB Ha UMYIIIE-
CTBO 000OMX CYIIPYroB; 3) pa3aeabHOCTb UMYIIIECTBEHHBIX ITPaB CYIIPYTOB.
B crnaBssHCKOM IpaBe MOXHO BBISIBUTH BCE TPM YKa3aHHbBIX TUIIA B I10-
CJIeI0BATEIbHOM MCTOPUYECKOM Pa3BUTHUM: IpPEBHEIIIee BpeMsi, Koraa
JIMYHbIE OTHOLIEHMSI OCHOBAHbI HA 3aBUCUMOCTU XKEHbBI, B UMYILIECTBEHHbBIX
OTHOLIEHUSIX ITPY 3TOM HeJIb3sl OTICKATh HU Pa3Ie/IbHOCTU IIPaB CYIPYIroB,
HU OOIIHOCTH MX; BMECTE C JINYHOCTBIO XKEHbI M UMYILECTBO €€ MOIUMHSI-
eTCsI IpaBy Myxa’'.

IMepuon XIV—XVII BB. xapakTepun3yeTcs TOCIIOACTBOM OOIIIHOCTH Ce-
MEIHHOTO MMYIIECTBA B 4aCTU MMYILIECTBA KaK MpeIHa3HauYeHHOTro ISt
3aKJIoueHMs1 Opaka (ImpuaaHoe), Tak U TpUOOPETEHHOTO B TIepuo Opaka.

OnHaxko, kak ormeyvan K.I1. [TobemoHoc1ieB, «y Hac BO BCeli UCTOPUU
C 3aMeyYaTesIbHOM MOC/IeN0BaTeIbHOCThIO POBEACHO Havallo pa3iaeiib-
HOCTHY UMYIIECTB MeXIy cynpyraMu. My HUKOTIa He 3aHUMaJl I0OpUIH-
YECKU MECTO PACIIOPSIAUTENS U BIaleabla, X0oTs (paKTUUeCKU U HETJIACHO
MOT TIPUCBOUTH ceOe BJIACTh HAll UMYILECTBOM XKEHbI, KaK IJlaBa colo3a,

' Hegoaun K.A. VicTopuisi pOCCHIICKHX TPAKIAHCKIX 3aKOHOB. YacTb iepBasi: BeeneHue
M KHUTa TepBasi 0 coro3ax cemeiictBeHHbIX. M.: CratyT, 2005. C. 372—373.

? Cm.: U3 HWCTOpPUHM TIepBbIX 3amnuceii (pyc.). 2011. Odbunmanbhblii cailT ['ocynapcTBeH-
Horo komureTa 110 aesiaM 3AI'C YensionHckoit obnactu // http://www.gk74.ru/Publications/
Ucropusi%200pranoB%203AT C%20Yensounckoit %2006mactu/Onprint?id=413

* Baadumuperuii-Bydarnos M.®. OG30p UCTOPUM PYCCKOTO TIpaBa. 5-¢ u3n. V3. KHUro-
nponasia H.fl. Orno6muna // http://civil.consultant.ru/reprint/books/352/479.html
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B CHJTY CBOETO ITOJIOXKEHUS MOT €€ MIPUHYIUTD, B JOMAIITHEeH XU3HU, K AeHi-
CTBUSIM T10 UMYILIECTBY, [IJisl HE€ HEBBITOIHBIM; HO HU OIMH U3 CYIIPYTOB
HE CTECHSIJICSI 3aKOHOM B PacCIOpsIKEHUM CBOMM MMYIIIECTBOM 0€3 coria-
CHSI IPYroro, TeM OoJiee He UMeJI IpaBa 10 CBOEH BoJie pacIopsikKaTbCs
MMYILECTBOM IPYTroTro: OHO B OTHOLIEHUU K HEMY BCET/a ObLIO UyXUM
MMYIIECTBOM» .

B ct. 109 4. 1 7. X CBona 3akoHOB Poccuiickoii UMIepuu, BCTYITUB-
mrero B cuuty B 1833 1., mpenycMaTprBaioch, UTO Opak He CO3AaeT OOIIETro
BJIafieHUST UMYyIlecTBOM. KaxapIit U3 CynmpyroB MOT UMETh U IPpUOOpeTaTh
OTHEJIbHYI0O COOCTBEHHOCTD, XOTS TIPU 3TOM, corjacHo cT. 107 Ha3BaH-
HOTO 3aKOHa, XeHa 00si3aHa MOBMHOBAThLCS MYXXY CBOEMY Kak TJiaBe
CceMeMCcTBa, MpeObIBaTh K HEMY B JTIOOBU, TOYTEHUU U HEOTPAaHUUYEHHOM
MOCYILIaHUH, OKa3bIBaTh EMY BCSIKOE YTOXIESHNE U MPUBSI3aHHOCTb KaK
X034iKa qoma.

Taxum 06pa3oM, B TMYHBIX OTHOILIEHHUSIX 3KeHa OblJla 3aBUCHMMAa OT MYXa,
a B MIMYILIECTBEHHOM ILJIaHE CYIIPYTU OBLIM CAMOCTOSITE/IbHBI 1 HE 3aBUCETN
npyr ot apyra. [Ipu aTtoM cormacHo ¢T. 114 4. 1 1. X CBoma 3aKOHOB CyIIpYy-
raM ObUTO pa3pelieHO PacopsKATLCS CBOMM UMYIIIECTBOM CaAMOCTOSITEIBHO
0e3 coracusi APyroro cynpyra. Beipaxascb COBpeMEHHbIM SI3bIKOM, 3aKOH
Ha MepBbIi B3IJISII MOPOXAaT KOH(GIMKT MHTEPECOB, OMHAKO, YIYUTHIBAs
HMCTOPUIO BOIIPOCa, MOKHO FOBOPHUTD O TIOCTETICHHOM BbIpaBHUBAHUM TIPaB
My>Ka 1 )KeHbl. OTHAKO ISl 9TOTO TOJKHO MTPONTH MHOTO BPEMEHHU U TPO-
M30UTH MHOTO COOBITUI, B TOM YHCJIE U TIPABOBBIX. MHOTHE LIUBUIVCTHI
000CHOBAHHO KPUTUKOBAJIM JaHHOE TTos1okeHue. Tak, A.M. 3aropoBckuit
OTMeuaJ, YTO «CUCTeMa pa3aeIbHOCTA UMYIIECTB CYTIPYTOB HE MOXKET ObITh
oIpaBIaHa HU CYIIECTBOM Opaka, HU MPaKTUUYECKUMU MOTPEOHOCTIMU,
HU UCTOPUYECKUM Pa3BUTUEM paccMaTpMBaeMOIo MHCTUTYTA. bpak ecThb
BO3MOXXHO TTOJTHOE OOIIEHUE XXU3HU CYIIPYTOB; MEXIY TeM MPU CUCTEME
pa3neabHOCTH MYXK U XKEeHa — JIIOAM YyKU€E APYT IPYry»’.

Kpowme Toro, ct. 117 u. 1 T. X CBoza 3aKOHOB pa3peliaja cynpyram
BCTYIAaTh MEXIYy cOO0I B 00s13aTeIbCTBEHHBIE OTHOIIEHMS. Borpoc 00 00s1-
3aTeJIbCTBAX MEXIy CynpyraMu BbI3bIBaJl criopsl enle npu Exarepune 11,
1 B 1763 r. CeHar peLn, 4To Mpoaaxka MMEHUI XKeHOM MyXKY HEIOITyCTH -
Ma, TOCKOJIbKY XK€Ha, KaK HaXOMASIIasICs MO/ BIaCThIO MyXa, He «Iaue eMy
KyI4eil MpOTUB BOJIM €ro CITIOPUTDb He MoxKeT». OnHako B 1825 r. «<komuccus

' IoGedonocuyes K.IT. Kypc rpaxaanckoro rpasa. Yacts Bropast: [TpaBa ceMeiiCTBeHHbIE,
HacJIeICTBEHHbIe ¥ 3aBelnatesibHble // http://civil.consultant.ru/elib/books/16/page _18.html

* Bazoposciuii A.H. ®parment kuuru «Kype cemeitHoro npasa» // CeMeitHOe 1 SKITHLI-
Hoe ipaBo. 2006. Ne 3, 4; 2007. Ne 4, 5; 2008. No 1—6; 2009. Ne 1 (CIIC «KoncynabrantILioc»).
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3aKOHOB, paccyxnas o TOMY K€ BOIIPOCY, He Hallljla 3alpeTa COBepIIaTh
MPOIAXKU UMEHHUI OT KE€HBI MYXKY» U «IIPUHLIMIT CBOOOIBI CAEIOK MEXIY
CyMpyraM BOCTOPXKECTBOBA»'.

Paznmen I1 4. 1 1. X CBoma 3aKOHOB OIIPENEIsI #PaAB08oe NOA0ICeHUe
podumeneil u demeii, B TOM YHCJIe OCOOEHHOCTH ITPABOBOTO MOJIOXKEHUSI 3a-
KOHHBIX U HE3aKOHHOPOXKIEHHBIX IeTel, Y3aKOHEHHBIX U YCHIHOBJICHHBIX.
CormacHo cT. 119 Bce netu, poxkneHHbIe B 3aKOHHOM Opake, MpU3HaBaINCh
3aKOHHBIMU, XOTsI Obl OHU 10 €CTECTBEHHOMY MOPSIIKY POIMUIUCH CIMIITKOM
PaHO OT COBEPIIICHHUS OpaKa, eCJIM TOJbKO OTell He OTPULIAT 3aKOHHOCTH UX
POXIEHMST; TMOO MO MTPEKpPaIleHNU UM pacTOp>KEHUU Opaka, eI TOJIbKO
MEXIYy THEM POXIEeHUs peObeHKa M JHEM CMEPTHU OTLA WU PaCTOPXKEHUS
Opaka rpo1wio He 6osiee 306 THEN.

Ecnu 6pak ObLI TpU3HAH HEAEUCTBUTEILHBIM, TO POKACHHBIE B TAKOM
Opake JeTU COXpaHsUIM mpaBa neteil 3akoHHbIX (cT. 131.1 CBona). B ciyuae
HenoOpPOCOBECTHOTO MOBEAEHUS OMHOTO M3 POAUTENEH TIPU BCTYTUICHUN
B OpaK y Ipyroro poauTesisi ObUIO TPEUMYIIIECTBEHHOE MPaBO TPeOOBATh
OCTaBJIEHU IETEW C HUM.

XapaxTtepu3sys MpaBoBOE MOJIOXKEHUE HE3aKOHHBIX AeTeit, A. M. 3aro-
POBCKMIT OTMeYaJl ero Kak OCTaBJIECHHOE B 3aKOHONIATEILCTBE O3 BCSIKOTO
onpeneneHus: «3aKOH OTPUIIA IPUANUECKYIO CBSI3b UX C POAUTEISIMU
110 €CTECTBY U C POJIOM OTIIA WJIM MaTepH, BOBCE HE MTPU3HABAJl B3aMHBIX
HACJIeICTBEHHBIX MTPaB MEXIY HUMM 1 POAUTEISIMU UX M POJCTBEHHMKA-
MU 1 yMaJTuMBaJ 1axe O POAUTEIbCKON Halx HUMU BiacTu. B YronoBHoMm
VYioxeHuu ObLUIO MOCTAaHOBIECHO (CT. 994), 4TO B CciTyyae MPOTUBO3aKOHHOTO
COXUTHSI HEXXEHATOTO C He3aMYXKHE, eC/I POAUTCS MJIaleHell, OTel] 00s1-
3aH, COOOPA3HO CO CBOMM COCTOSIHUEM, 00ECIIeUNTh MPUIUUYHBIM 00pa3oM
colepxXXaHWe MaTepu U MJIaJleHIIa; HO 00SI3aHHOCTh B 3TOM CJIyJae Ipo-
HUCTEeKAeT HEe OT IPakKIaHCKOTO I0PUANIECKOTO OTHOIIIEHMSI, HO OCHOBaHa
Ha OTBETCTBEHHOCTH 3a IOCJISACTBUE BUHBI U IIPOCTYIIKA» .

Cratbs 164 4. 1 1. X CBoJa 3aKOHOB pacpoCTpaHsia POAUTEIbCKYIO
BJIACTb B OTHOIIIEHUU JIeTei 000€ero IoJja 1 BCIKOTO BO3pacTa ¢ pa3inyueM
B TIpe/iefiax, yCTAHOBJIEHHBIX 3aKOHOM. Ponurtenu njist ucripaBaeHust CTpori-
TUBBIX M HETIOBMHYIOIIMXCS AeTel NMEJIM IIPaBo YIIOTPeOIITh JOMAIIHUE
HCITPpaBUTEJIbHBIE MEPHI, a B Cllydae 0e3yCHeITHOCTA TaKUX CPEACTB POIM-
TeJieil B OTHOLLIEHUM JeTelt, HE COCTOSIIIMX Ha TOCYIapCTBEHHOM cliyX0e,

" Bunadumupckuii- Bydanos M.®. O630p UCTOPUM PYCCKOTO Mpasa. 5-¢ usi. V3. KHUro-
nponasua H.5. Orno6auna // http://civil.consultant.ru/reprint/books/352/479.html

* Baeoposciuii A.H. ®parment kuuru «Kype cemeitHoro npasa» // CeMeitHOe 1 SKITHLI-
Hoe mipaBo. 2006. Ne 3, 4; 2007. Ne 4, 5; 2008. No 1—6; 2009. Ne 1 (CIIC «KoncynbrantILioc»).
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3a UX YIIOPHOE HEITOBUHOBEHUE, Pa3BPaTHYIO XU3Hb U APYTHUE SIBHBIE TO-
POKU 3aKJII04YaTh B TIOPbMY, a TaKKe IMTPUHOCUTH Ha HUX XKaJOObl B CYIbI
(ct. 165). Ho ponutenu He MMeIU MpaBa Ha XXU3Hb JIETei, 32 YOUICTBO JeTei
MX MOJABepTaau yrojoBHoMy HakazaHuto (cT. 170). ITpu aToM ncku gereit
K POIUTEJISIM TI0 JIMYHBIM O0MIaM WUJIM OCKOPOJIEHUSIM KaK yrOJOBHBIE,
TaK U rpaxaaHCKKe He TIPUHUMaIUCh. VICKTI0UeHre COCTaBIISIIN CIyJau,
KOTOpBIE MOIMNaAaIn MO YroJIoBHbIe Haka3zaHus (cT. 168). et Moriu
OBITH OCBOOOKACHBI OT 00SI3aHHOCTU TTOBMHOBATHCSI POAUTESIM TOJBKO
B cllyyae, Koraa Te UX MPUHYXIAIU K COBEPIICHUIO TPOTUBO3aKOHHBIX
nestHuii (cT. 169).

Bu. 1 1. X CBoa 3aKOHOB COIEPXKUTCS TOCTATOUHO ITUPOKUIA ITepeYeHb
npaB U 00s13aHHOCTE! poAUTEeNIeid B OTHOLLIEHUU JeTeil, BKIIIOUAIOLIUiA,
B YaCTHOCTH, 00SI3aHHOCTh POIMUTENICH «JaBaTh HECOBEPIIEHHOJETHUM
JETSIM MIPOTMTaHNe, OEXKAY U BOCIIMTaHUE, OOPOE 1 YeCTHOE, IO CBOEMY
cocTostHUIO» (CT. 172), oOpamarh BHMMaHNe Ha HpaBCTBEHHOE 00pa3o-
BaHME CBOUX JETEH U cTapaThCsl JOMAITHUM BOCIIUTAHUEM «IIPUTOTOBUTD
HpaBbl UX 1 COIEIICTBOBAThL BUIAM TpaBUTEIbLCTBa» (CT. 173), Mo mocTuxke-
HUM IETbMU OIPEICIEHHOTO BO3pacTa OMpPeneInTh ChIHA Ha CIyXK0y Miau
MpOMBICEJI, a J0Yb OTIATh 3aMyX (CT. 174), B ciiydyae oOMIbl, HAHECEHHOM
JETSIM, POAUTEJIM UMEJIM IPaBO BCTYMAThCS 32 HUX U 00paIlaThCsl C MCKOM
o 3amuTe ux npas (cT. 175).

3aKOHOIATEIBCTBO TEX JIET 3HAJIO OTHOIIEHMS 110 YChIHOBJIEHUIO. Tak,
OBLIO 3aMPEIeHO YCHIHOBISATD JIMIIAM, MMEIOLINM COOCTBEHHBIX 3aKOHHBIX
WJIM y3aKOHEHHBIX IeTel, HO 3TO OrpaHMYEHME HEe KacaJloCh YCHIHOBJIE-
HUsI COOCTBEHHBIX BHEOpAYHBIX IeTeil. Takoe YChIHOBIEHUE TOITyCKal0Ch
MO0 TOCTMIKEHUY UMEIOIIMMMCS 3aKOHHBIMU WJIN Y3aKOHEHHBIMM 1€TbMU
COBEPUICHHOJIETHUS U C UX COIJIACHsI, a 10 TOCTHKEHUST COBEPIICHHOETHS —
TOJILKO MPY XU3HU JPYrOro POIUTENSI U C €ro coriacus .

Ormneka ¥ TIOMeYnTeIbCTBO YCTaHABIMBAIMChH HAall HECOBEPILIEHHOJIET-
HUMU B Bo3pacte 1o 20 jet. ManoneTHue B Bo3pacTe A0 17 1eT He MOTJIn
pacropsKaThCsi CBOMM UMYIIIECTBOM, a ¢ 17 JieT pebeHOK MOT COBepIIaTh
OOJIBILIMHCTBO CAEJIOK, HO C COIJIACHS ITOTICUUTES.

Bonpocamu oneku Benanau pasHble yIpeKIeHMS B 3aBUCMMOCTH OT TOTO,
K KaKOMY COCJIOBMIO OTHOCHUJICSI peOEHOK: OIeKaMU IO COCOBMIO TTIOTOM-
CTBEHHBIX IBOPSIH 3aHUMAJIUCh ABOPSITHCKME OTEKH, TT0 COCTOBUIO TUYHBIX
IBOPSIH (ITOTOMCTBEHHBIX I'paXkaH, KYIIIOB, MEIIaH U KPECThSIH, KUBYIIIIX

' Cm. monpo6Hee: 3acoposckuii A. H. ®parment kuuru «Kypc cemeittoro npasa» // Ce-
MeliHoe 1 xuuiHoe mpaso. 2006. Ne 3, 4; 2007. Ne 4, 5; 2008. Ne 1—6; 2009. Ne 1 (CIIC
«Koncynbrantllmoc»).
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WX BJIaIEIOIINX HEABUKIMOM COOCTBEHHOCTBIO B IIpe/ieiaX ropoia) — Cu-
POTCKHME CYAbI'.

CBop 3akoHOB Poccuiickoit ummnepun B 4. 1 1. X («3aKOHBI TpakaaH-
CKHe») TIpeaycMaTprBall CAeIyIOIe OCHOBaHMS IS pa3Bofa:

1) cynpyxeckast usmMeHa — TpetoodoaessHue (cT. 45);

2) Hajau4ue ABYX U Goiee OpakoB (CT. 666);

3) 0e3BecTHOE OTCYTCTBUE CYIIpyTa B TeUeHUE TISITH JIeT (CT. 54).

[Tpu 3ToM B CBOZIe 3aKOHOB MPAKTUYECKN HE YITOMUHAJIOCH O MOCJIe -
CTBUSIX pacTopkeHus1 Opaka. Kak oopanian BHumanue K.I1. [To6enonocues,
«I10 PacTOPXKEeHUU Opaka cympyraM (Kpome ciiydyaeB, B KOUX BUHOBHBIM
ocyxXnaeTcsl Ha 6e30pauue) gaeTcsl BOJISI BCTYIAaTh B HOBbBII OpaK».

Kpowme niporienypsl pazBoa Oblia MpeaycMOTpeHa U Mpoueaypa pas-
JIy4EHUST CYTIPYTOB — KOT/Ia He ObLJIO MPUYMH TSI Pa3BO/a, «HO 3a SIBHBIM
HecorjacueM MEXIy CYNpyraMu J03BOJISUIM UM KUThb, BIOPEdb 10 MPU-
MUPEHMSI, OTAEIbHO, «B HaIJIeXalleM LeJOMYIPUM», C TeM, YTO, TTOKyIa
HE IPUMUPSATCS, HA TOMY, HU IPYTOMY HE MO3BOJISIETCS BCTYNaTh B APYroi
Opak, T.e. «OCTaBaThCsI UM HaBcerna 6e30pauHbIMm» .

Bormpoc 0 pa3aeabHOCTH XKM3HU CYTIPYTOB MOT OBITh ITOCTaBJICH, €Cu
CYMpYyT, HaIpuUMep, OTKA3aJICs XKUTh COBMECTHO C JKEHOMU, «yIaui KeHY
W3 KBapTUPBI» WK CHETAI «IJIsI )KEHBI OO0 XKM3Hb HEBO3MOXKHOM BCIIE -
CTBUE CUCTeMaTHYECKUX ITPeCIeIOBaHMI, TOOOEB, SBHO Pa3BPaTHOTO MOBE-
JIeHus U T.1L». [1pu 9TOM My>X He 0CBOOOXKIAICS OT 00SI3aHHOCTH COJEPXKATh
KeHy. Bo3aMoxkHbBI ObUTM 1 OoJiee clIoKHBIE ciydyau. Hampumep, ecim Myx
He BBITOHSET JXKEeHY U3 IoMa, HO BCEM CBOMM ITOBEIEHMEM TTOKa3bIBaEeT,
YTO XOUYET U30aBUTHCS OT Hee: OCKOPOJISET, rpy0do U 3KeCTOKO oOpallaeTcs,
3aBOAUT HETIO3BOJIUTEIbHBIC CBSI3M, TOTA BOIIPOC O COAECP>KaHUU CYTIPYTH
pemaercs, mo MHeHUI0 A.M. 3aropoBckoro, ucxost U3 o0LIETo cCMbICIa
HOPM O IpaBaxX U 00SI3aHHOCTSIX CYIIPYTOB: «...XOTb 3aKOH U ITOHUMAaeT
MPUHIMITUAIBHO 005I3aHHOCTh My>Ka aBaTh COJAEPKAHUE XKEHe JIUIIb TPU
COBMECTHOM XXM3HU CYIIPYTOB, HO TOT K€ 3aKOH BMEHSET B 00513aHHOCTD
MYXY XUTb C K€HOI B COIJIaCMU, YBaxaTb U 3allIMIIATh ee, 00Jeryarh ei
HEMOIIIY U U3BUHSTD €€ HEAOCTaTKU, a, 3HAUUT, MOXKET JI1 U3 3aKOHA BbI-
TeKaTh, YTO OH OOpPEKaeT MMOKPOBUTEIHCTBYEMOTO CyIIpyTa Ha IpecieaoBa-
HUE, OCKOpOJIeHUE U TTI000U, JIMIlIasi CaceHUs OT 3TUX OeJl B pa3neabHOMU
KU3HU?»

' Cm. monpo6Hee: Bradumupckuii-Bydanoe M.®D. O6G30p UCTOPUM PYCCKOTO TMpaBa.
5-e uzn. Wizn. kauronponasia H.5. Omto6auna // http://civil.consultant.ru/reprint/books/
352/479.html

* [To6edonocyes K.IT. Kypc rpaxmarckoro mpasa. YacTs Bropast: [IpaBa ceMelicTBeHHEIE,
HacJIeJICTBEHHbIE U 3aBelaresbHbie // http://civil.consultant.ru/elib/books/16/page 18.html
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Ho cnyyanock 1 HA060pOT, KOTAa BOIIPOC O pa3AeabHOM KU3HU BO3ZHU-
KaJ repe CyIoM 10 IMPockoe My»Ka Mo MPUIMHE TTOBEACHUS, TP KOTOPOM
COBMECTHOE XMTEJIbCTBO CTAHOBUTCS HEBO3MOXHBIM. TaKkue BOIMPOCHI
TaKXe pelagnuch He TOJIbKO UCXOS U3 IIPUHIIMITA COBMECTHOM XXM3HU CY-
MPYTOB, HO Y MCXOS U3 TOTO, UTO 3aKOH MPEIMUCHIBACT KEHE MPOSBISATD
yBaXXKeHUE, TIOUTEHNE U TIPUBSI3aHHOCTD K MyXY: « Henb3st TpeboBaTh, YTOOBI
MYX, HeB3Mpas Ha IMOJHOE MOMpaHue KEHOM ero CeMeitHOro aBTOpuTeTa,
OCTaBaJICS B POJIM JOMOXO3sIMHA IO OTHOIIEHUIO K JKEHEe» .

ITopsimok pacTopxkeHMsT Opaka 1 MpoLeayphl pa3IydyeHUs TOTO Bpe-
MEHU 00J1afajii OMpeaeJIeHHBIMU TPOlieCCyaTbHBIMU OCOOCHHOCTSIMMU.
Tak, HanmpuMep, He JOMYCKAJIOCh MPEACTABUTEILCTBO, CIIOPSIIUE TOJIKHBI
OBLIM BBICTYIATh JUYHO B cyne. B unciie noka3aTeabCTB MpeBaIMpylolee
3HaYeHHUE OTIABAIIOCHh CBUACTEbCKUM ITOKA3aHUSIM, MMMCbMaM. 3a4acTyio
Mpoliecc MMeT OOBUHUTEIBHBIN XapaKTep U COCTOST B YCTAHOBJICHUH TTIpe-
CTYIUICHUSI, B YACTHOCTHU B CJIy4asiX MPeo00aesIHISI OMHUM U3 CYIIPYroOB.

CoueTraHue 1IEpKOBHOTO 1 TOCYIapCTBEHHOIO PETYJIMPOBAHUS MPOIOJI-
JKajoch 10 KoHua 1917 r.

BonbieBuky 00paTuInCh K IPaBOBOMY PETyJIMPOBAHUIO CEMEHHOTO
MpaBa MPakKTUIECKHU Cpasy Mociie OKTSIOphCKOro nepeBoporta 1917 r. Xots
OHU U OTPULIAJIU «IIPABOBOI (DETUILIM3M» TaK Ha3bIBAEMOTI0 OYP>Kya3HOIo
npaBa, MPU CO3MAHUM COIIMATMCTUYECKOTO 3aKOHOAATEIbCTBA UM TIPHU -
1IIJIOCh MCIOJIb30BaTh MPaBOBbIe KOHCTPYKIIMU, BRIPaOOTaHHbBIC 330JITO
1o Havyasia XX B. YTo KacaeTcsl ceMeifHOro 3aKOHOATEeIbCTBA, TO 31eCh, KaK
HU B KaKOM APYroM OTpacCiy Mpasa, CKa3aJloCh COLUAT-IEMOKPATUYECKOE
MpoucxoxaeHue 6obieBUKOB. CeMeitHOe 3akoHomaresibctBo PCOCP
20—30-x rr. cTayio HanboJiee MIPOTrPECCUBHBIM JIJISI TOTO BpeMEeHU, OCOOEHHO
C TOYKU PEHUS ypaBHUBAHUSI KEHIIIMH B IIpaBaxX ¢ My>KYMHAMU.

Eme no coopiTuii 1917 r. Oyayiiumii BoXIb MUPOBOTO MpoJjieTapraTa ak-
TUBHO 00OCYXIaJI POJIb KEHILIMHBI B ceMbe U obiectse. Tak, B.U. JlenuH,
nuckytupys ¢ M. ApmaHa o moBoay Opaka u J100BU, mucan (pedb UaeT
o Opoiope, noaroropieHHoit .M. Apmann): «OQHO MHEHUE TOJKEH
BBICKA3aTh yKe ceiuac: § 3 — «rpedboBaHue (3KEHCKOE) CBOOOABI TI00BU»
COBETYIO BOBCE BBIKMHYTh. DTO BBIXOAMT IEHCTBUTEIbHO HE MPOJIeTapCcKoe,
a Oyp:Kya3Hoe TpeboBaHue. B camom nene, yto Bel moa HUM nmoHumaete?
Yto MoXHO moHUMaTh 1o 3TuM? 1. CBoOomy OT MaTepuanbHbIX ((PUHAHCO-
BBIX) pacueToB B aene no0Bu? 2. Toxke OT MaTepuabHBIX 3a00T? 3. OT mpe-
paccyIKOB PeIMTUO3HBIX? 4. OT 3ampeTa Mmanaum etc.? 5. oT peapaccyakoB

' Bazoposckuii A.H. O pa3poje 1o pycckomy npaBy. Xapbkos, 1884 . // https://www.
twirpx.com/file/1052066
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«ob1ecTBa»? 6. OT y3K0i 00CTAHOBKH (KPECThIHCKOM MJIA MEILIAHCKON WU
MHTEJJTUTEHTCKU-0YpKya3HOoI ) cpeabl? 7. OT y3 3aKOHa, Cyaa 1 MOJULAKn?
8. oT cepbe3Horo B M00BU? 9. oT netopoxaeHusa? 10. cBodomy amtoabTe-
pa? u t.4. f nepeyncnua MHOTO (He Bce, KOHEUYHO) OTTeHKOB...» U nanee:
«J1es10 He B TOM, 4TO BBl CYOBEKTUBHO «XOTUTE IIOHUMATh» IO 3TUM. JIe10
B OOBEKTHMBHOI1 JIOTMKE KJIACCOBBIX OTHOIIEHUI B jaejiax jaio0Bu»'. CeMbe
YAEJSIOCh 3HAYUTEIbHOE BHUMAaHUE U B TIEPBbIE MECSIIbI «[100€I0HOCHOTIO
LIECTBYsI» COBETCKOI BIaCTU, TPOUCXOIMIM XKAPKUE TUCKYCCHU O €€ He-
00XOIMMOCTH, a BITOCJIEACTBUU O €€ MECTE U POJIU B COBETCKOM OOIIECTBE
M COBETCKOM IIpaBe.

B 1917 r. mo nnuumatuse B.W. JleHuHa u 1ipu ero JUMYHOM y4acTUU
B nmoaroroske 0butn npuHATH Jekper BLIMK, CHK PC®CP or 18 ne-
kabps 1917 r. «O rpaxmgaHcKoM Opake, O IeTsIX U O BeAeHUU KHUT aK-
toB cocrostHus»” 1 Jlekper BLIMK, CHK PC®OCP or 19 nekabps 1917 r.
«O pacropxxeHnu 0paka»’. B mocnenyroiiem o0butn ipuHaTh Jlekper CHK
PC®OCP ot 4 mapra 1918 1. «O npaBse rpaxkaaH U3MEHSITh CBOM (paMIINKU
U npo3Bulla»* 1 MHCTpyKLKs 00 opraHM3aluy OTAEI0B 3arnuceil 6pakoB
u poxaennit (yrB. Hapkomiocrom PCOCP, HaponHbiM KOMKUCCapUaTOM
1o MecTHOMY camoyrpapieHuo PCOCP 4 susaps 1918 r.)’.

JlaHHbIe aKTbl PeaJM30BbIBAIN IIPUHIIMIT OTACICHMS LIEPKBU OT I0-
cynapcTBa’ M yCTaHABIMBAIM PErMCTPALIMIO TOCYIapCTBOM BCEX U3MEHE-
HUI TpaxkIaHCKOTO COCTOSIHMS YesIoBeKa, Oynb TO Opak, poXKIeHUE IeTeH,
cMepTh U T.1. JIIoOble peTuTno3HbIe OOPSIAbI HE TTPOCTO ObIJIM BHE 3aKO-
Ha. Bcepoccuiickas upesBbiuaitHass komuccust (BUK) IMoctanoBneHnem
oT 21 oxTs16pst 1918 1. 00BsIBUIIA, YTO TOMETKH B TTACTIOPTaX O LIEPKOBHOM
BEHYaHUU, IPUCBOCHUE HA OCHOBAHUM LIEPKOBHOI'O BEHYAHMSI XKEHIIIMHE
(hamuuuy Mi1a, ¢ KOTOPHIM OHA BeHYalIach, OTMETKA MWIMIIMEH TaKUX JIUIL
KaK COCTOSIIIIMX B Opake M BblJaya BeHYaBIlIeiics macnopra Ha (haMUIMIO
rpaxkIaHuHa, ¢ KOTOPbIM OHA BeHYaJlach, SIBJISIOTCS caboTaxeM Jlekpera
0 rpaXkJaHCKOM Opake, TPUCBOCHUEM YYKOM (paMUIUM U 3BaHUS (MyKa
WJIM KEHbI), T.€. CPBIBOM MCIIOJIHEHUSI IEKPETOB paboye-KpeCThbsIHCKOIO

' Jlenun B.M. Tucemo U.®. Apmans, 17 ssuBaps 1915 1. // Jlenun B.H. TlonH. coGp. cou.
T.49. C.51-52.

> CY PCOCP. 1917. Ne 11. Cr. 160.
> CY PCOCP. 1917. Ne 10. Cr. 152.
* CY PCOCP. 1918. Ne 37. Cr. 488.
> CY PCDCP. 1918. Ne 14. Cr. 200.

6
WHrepecHo, uTo cam JekpeT 00 OTIAeIeHUH [IEPKBU OT TOCYIapcTBa ObLT MOAMTNCAH
TOJIbKO B sitHBape 1918 r.
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MPaBUTEIbCTBA, a IS CAYXKAIIUX MAJTULIMUA — TIPECTYIJICHUEM 10 TOJIXK-
HocTu. PaBHBIM 00pa3oM noctaHoBieHue CoBeTa HApOIHBIX KOMUCCAPOB
Coro3a komMyH CeBepHoii obsactu ot 2 nekadps 1918 r. «O pacTopxkeHUn
OpakoB» BOCIIPEILAJIO MO CTPAXOM HaKa3aHusl 1e/1aTh B O(pULIUATbHBIX 10~
KYMEHTax OTMETKM O COBEPILICHUM PEJUTMO3HBIX 00PSI0B (B YaCTHOCTH,
o Opake, morpedeHuu, pa3Boue)'.

HeJb3st He OTMETUTD, UTO B 3TO XK€ BpeMsI HEe3aKOHHOPOXKIEHHbIE, BHE-
OpaydHble JeTU YpaBHUBAJIUCh B MpaBax ¢ ApYyruMu aAeTbMu. He ToabKO
Opak, HO U pa3BOJI MPOBO3IJIAIIacs CBOOOTHBIM. B 18 mekadpst 1917 r. 611
npuHaT Jdexkper BLIMK, CHK PCDCP «O rpaxmnaHckoM Opake, 0 AeTSIX
¥ O BEIEHUM KHUT aKTOB COCTOSIHMSI»’, YpaBHUBAIOLIMI B MMpaBax JeTei
HEe3aBUCHMO OT UX POXIEeHUS B Opake Wiu BHe Opaka. BHeOpauHble neTn
YPaBHUBAJIUCH B MpaBaxX U 00SI3aHHOCTSIX 10 OTHOILEHUIO K POIUTEIISIM
U TIPpUOOpPETAIM MIPAaBO HA aJIUMEHTHI OT POAUTESIEH HE3aBUCUMO OT CO-
CTOSIHMSI TIOCJICIHUX B Opake.

OTKa3 OT LIEpKOBHOIO U IMEePeXo/ K IeKPETHOMY PeryJIupOBaHUIO Ce-
MEMHBIX OTHOILLIEHUI CKa3aJiCsl MPEXIe BCEro Ha MMYIIECTBEHHBIX OTHO-
LIEHMSX B CeMbe. BoJbIlIeBUKM 0TKA3aJMCh OT OypKya3HOrO MOHUMAaHMS
CeMbU KaK «OCHOBHOI STY€KM MMYILIECTBEHHBIX OTHOILICHUM». Temepnb
CeMbsl CTaJIa STYEMKOM COLIMAIUCTUYECKOro obIecTBa. Takas mocTaHOBKa
BOIIpOCa IpuaaBajia peryJiupoBaHUI0 CEMEMHBIX OTHOLIECHUI MyOJIMYHO-
MPaBOBOE 3By4aHUE.

OTMeHa 4aCTHO# COOCTBEHHOCTH, POCT FOPOJICKOI0 HACeIEHMsI, IpUIa-
HME IIPaBOBOro 3HAYEHMsI BHEOPAYHOMY COXUTEIILCTBY, YDABHUBAHUE XKEH-
LIMH B IIpaBax ¢ My>KYMHAMK U CTPEMJICHUE BOBJIEUb X B OOILIECTBEHHYIO
JKW3Hb, CBOOOA pa3Boa, pa3apo0IeHNEe CEMbH MPUBEIN K CYIIIECTBEHHBIM
M3MEHEHUSIM UMYIIECTBEHHBIX OTHOILLIEHUI. MHOrMe CeMbU MOTEPSLIN
MPOYHYIO UMYILECTBEHHYIO 6a3y, CJOXKUBILYIOCS 10 peBoouuu. [lepenuch
1920 r. mokasaja, 4TO ceMbsl CBeJIaCh K MUHMMYMY B JIBa-TPU YeJIOBEKa.
CeMbs1 moTepsiia 9KOHOMMUYECKYIO a3y, mpeTeprielia MoJuTUIecKoe pac-
CJIOEHME, YIPOCTUIUCH €€ (DYHKIIUI'.

B vMy1IeCTBEHHOM ILJIaHe ITPU3HABAIKCH MOJTHOE PABEHCTBO CYIIPYIOB,
pa3nesIbHOCTh UX J0OPauHOro MMYILIECTBA.

' Cwm.: Tenun JI.M., Hosuykuii M. 5., Pabunosuy H.B. VIcTOpWsI COBETCKOTO TPAKIAHCKO-
ro npasa (1917—1947). M.: IOpunuueckoe uznareabctBo Munucrepcrsa octuimu CCCP.
1949. C. 420.

> CY PCDCP. 1917. Ne 11. Cr. 160.

* Kypekuii JT M. DKoHOMYKA 1 HOBBIi Koneke CemeitHoro nipasa // Kypewuii JI. M. Ha 11y-
TSX pa3BUTHUS coBeTcKOTO TpaBa: Ctatbu v peun. 1919—1926. M.: IOpunuieckoe u3nateib-
ctBo HKIO PCDCP, 1927. C. 78—79.
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B HEKOTOPBIX I0XKHBIX pETUOHAX YK€ B MIEPBbIC TOIbI COBETCKOM BJIACTU
Havaylach aKTMBHasl 00pbhOa ¢ KaabIMOM (CIEIKOI, IO KOTOPOl IeBYIIKY
(hakTHUECKU MpomaBaau B KE€HBI), B TOM YMCJIE C TIOMOIIbIO YTOJOBHBIX
HOPM.

HasBanHbsiii panee Jlekpet «O pacTop:XeHUM Opaka» MpoBO3IIallIan
00513aHHOCTb CyJa MPU PacTOPKEHUM OpaKa PeIIUTh BOIIPOC O BhITLIATE
aJIMMEHTOB ObIBIIEH cyrnpyre: «Eciu Mexay cynpyraMmu He TOCTUTHYTO CO-
IIallleHue, yJacTrie Myka B TOCTaBJICHUM OpaKopa3BeeHHOI XXeHe CBOeH
MPOMUTAHMS Y CONEPKAHUSI, TP HEUMEHUH WIN HEAOCTATOYHOCTHU Y Hee
COOCTBEHHBIX CPEICTB U ITPU HECITOCOOHOCTH €€ K TPYIY PEIIaeTCsi MECTHBIM
CY/IOM HE3aBHCHUMO OT LIEHbI MCKa». AHAJIOTMYHBIC BOIIPOCHI TOJIKEH ObLI
pelaTh CyI ¥ B OTHOIIICHUU COAEPXKAHUS NETEH.

Ocoboe MecTo cpelu BceX 3aKOHOIATEIbHBIX aKTOB TOTO MepuoIa 3a-
HUMaeT TepBasi CoBeTcKasi KoauduKalus BooOIIe U IT0 CeMEHHOMY MTpaBy
Poccuu B yactHocTu. UHTEpecHo, 4To Kodekc 3akoHo8 00 akmax epaxcoar-
CK020 COCMOsHUSL, OpauHoM, cemeliHom u onekyHckom npase (K3AT'CECOII)
Ccman nepevim 8 mupe omoenbHvIM KOOUDUYUDPOBAHHBIM AKIMOM NO CEMElIHOMY
npasy. Ou 6bin npunam 16 cenmsabpsa 1918 e.

HazBanHbiii Konekce yunTheiBan yKazaHHbBIE T1EKPEThl 1 MHCTPYKIIUIO,
paccMaTpuBaICs KakK «rpOMaaHOe 3aBOCBaHKME» COBETCKOI BIACTH, 3aKpe-
TUISTIOLIee OCHOBBI OpayHO-ceMeitHoro 3akoHonareabcTBa CtpaHbl COBETOB.
B Hemaroit crerienn 6bicTpoTta npuHsaTus Komekca cBsizaHa ¢ peakumei
Ha TUCKYCCHIO O MOJOXEHUU CEMbH, METSIX U CEMEIHOM COOCTBEHHOCTH,
pPa3ropeBIIyIOCs Cpasy Mocje OKTSIOPHhCKOTO MepeBOpoTa.

Anexkcanapa Konmonraii eite 1o 1917 r. mpusbiBasia >K€HIIIMH K CaMO-
CTOSITEIbHOCTH, OTKA3y OT PEBHOCTU 1 YBaxK€HM10 CBOOOIbI 1oJioB. [Toce
coObITuii 1917 1. OHA 3asiBUJIa, YTO «OOILECTBO AOJIKHO HAYUUThCS TIPU3HA-
BaTh Bce (hOPMbI OpauHOro OOIIEHMSI, KaK1e Obl HEMPUBBIYHBIE KOHTYPBI
OHU HM MMEJIU, TIPU ABYX YCJIOBUSIX: YTOOBI OHM HE HAHOCUJIU yIiepoa
pace ¥ He OMpeaesiIuch THETOM 93KOHOMMUYecKoro ¢dakropa. Kak umearn,
OCTaeTCss MOHOTAMHBIM COI03, OCHOBAHHBII Ha «00JIbIION JT100BM». Ho «He
OeCCMEHHBI» 1 3aCTHIBIINIA. YeM clioXKHee MCUXMKa YeJoBeKa, TeM Hen3-
OexxHee «cMeHbI». « KOHKyOMHAaT» UM «I1oc/ieoBaTe]IbHasi MOHOTaMUST» —
TakoBa ocHOBHas hopMa Opaka. Ho psimom — 1iestast raMma pasingHbIX
BUJIOB JJIOOOBHOT'O OOIIIEHUS TTOJIOB B TIPeesiax «3pOTUUECKON IPYKObI»»'.
ITpu 5TOM TOMYJIApHAs B T€ BpEMEHA «T€OPUSI CTaKaHa BOIbI», IIPUITACHI-
BaeMmas eif 1 Kimape LleTkuH, HaHOCUJIA pealibHBIN Bpel 00lIecTBY, ObLIa

' Koanonmaii A. Hosast Mopaits 1 pabounii kitacc. JI0G0Bb 1 HOBast Mopaib. M.: U3na-
TesbeTBO BIIMK CoseroB PKK/I.
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CUJILHO BYJIbIrapM3MpOBaHHOI Bepcueit cyxknenuii Komnonrait u LieTkuH,
Kak, BripoueM, Mapkca 1 DHrejbca.

B HeKoTOpBIX permoHax Ha MECTHOM YPOBHE MTPUHUMATUCh aKThI O CBO-
00/ OpaYHbBIX OTHOLIEHMIT, 0000IIECTBICHNHN XKEHIIMH, B HUX «OTMEHSIIOChH
MPaBO YaCTHOTO BJIaAEHUS KEHIIMHAMMW», OHA CTAHOBWJIMCH BCEOOLINM J10-
CTOSTHUEM TPYIOBOTO Hapoaa, a pOAMBIIMECS NETH MO JOCTUKEHUU OTHOTO
roja nepeaaBajivich Ha BOCITMTaHKE B TOCYIapCTBEHHBIC yupexkaeHus. Takoe
«PEBOJIIOLIMOHHOE TBOPYECTBO MACC» HA MECTAX OOJIbLIEBUKOB, CTPEMUB-
LIUXCS B3SITh T1OJ KOHTPOJIb BCe chephbl XKU3HEACSITEIbHOCTH, YCTPOUTD
HE MOTJIO 1 TpeOO0Baio HEMEUIEHHOTO PearipoBaHMS CBEPXY.

Ha xomnerun HKBJI ot 23 mas 1918 r. 6p110 mopydyeHo pa3padboTaTh
noJoXkeHue o 3anucku 0pakoB u poxaeHuii [1.A. KpacukoBy, KOTOpbIii
BO3rIaBs1 JIMKBUIaMOHHBIN oTnen HapkomiocTa, 3aHMMaBIIErocs rmpo-
BeleHueM B Xku3Hb JlekpeTa «O cBOOOIE COBECTH, LIEPKOBHBIX U PEIUTHO3-
HbIX ob1IecTBax». B mpemnoxenusx I[1.A. KpacukoBa B poeKT ceMeitHOTO
KOJIeKca HaIIUTM OTPakeHME ero UIeY PaBeHCTBA CYIIPYTroB, OCBOOOXKICHUS
JKEHIIIMHBI COBETCKOI BIACThIO. « EC/IN ¢ My XKUMHBI-paOOTHHUKA COBETCKAsI
BJIACTb U KOMMYHUCTUUECKMI CTpoii cOpachiBatoT 10 1ierneii, To ¢ XKeHIIUHBI
OHM MX cOpachiBatoT 20, ecIv B TeUEHUE BEKOB U ThICSYEICTUI My KUMHA-
paboTHUK ObLT pad, TO XEHIIMHA BABOE, 00Jiee TOTO, — 3TO, HaBEpHOE,
ObL1a TIepBas pada Bo BceM mupe. Eciiu oH ObLT OecripaBeH, TO KeHIIMHA
He cuMTanach  3a yejaoBekar», — nucai [1.A. Kpacukos B cratbe «2KeHIm-
Ha, PeJIUTUS 1 KOMMYHU3M»'.

Juckyccuy BO3HUKIIM M B XOJI¢ TIPEHUI TIPU MPUHSATUU CEMEITHOTO
konekca. Tak, Obl1a BbICKa3aHa IMO3UIIMs TIPOTUB PETyJIMpOBaHUsI Opaka BO-
00111€ ¥ MPOTUB BMEIIATEIbCTBA TOCYIapCTBA B OpayHbIe OTHOIIICHUSI, B Ka-
KOI1 ObI (hOpMe OHO HY TIPOSIBIISIIOCH. DTa MO3ULMS He ObliIa IoaaepXKaHa.
IMpencraButenbHuna ppakuuu 6ecnapruitibix Bo BLIMK H.A. Pocnaselr
MPU PAaCCMOTPEHUU TTPOEKTa MEPBOTO CEMEMHOTO KomeKca Ha 3aceaHuu
BIIMK 16 centsiopst 1918 1. pacuieHuIa NpUHLIKI 00513aT€JIbHOTO €IMHO-
Opaunst Kak «Oyp>KyasHbIi MEPEKUTOK» M MPEIIOXKUIA €r0 CHATh, HO 3TO
MPeII0XEHUE IPUHSATO HE ObLIO’.

' http://www.odinblago.ru/revolucia_i_cerkov_2/1

? McTopust 0Te4ecTBEHHOTO rOCyIapCTBa 1 Ipasa; YaeGHNK / on pen. mpod. O.W. YucTs-
kosa. Y. II // http://uf.kgsu.ru/lib/doc.php?path=Kafedra%20TIGP/IOGP/Uchebniki, %20
posobiya, %20lekcii/Uchebniki/Uchebnik%20pod %20red %200.1%20CHistyakova.%2010G P/
Uchebnik%20pod%20red%200.1%20CHistyakova.%2010GP.%20Vtoraya%20chast%60.doc.
htm&name=%D3%F7%ES%E1%ED%E8%EA%20%EF%EE%E4%20%F0%ES5%E4%20
%CE.%C8%20%D7%E8%F1%F2%FF%EA%EE%E2%E0.%20%C8%CE%C3%CF.%20
%C2%F2%EE%F0%E0%FF%20%F7%E0%F1%F2%FC
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B 11e10M 0TX0O4 OT JOPEBOJIIOIIMOHHBIX CEMEMHBIX YCTOEB HE BCeTaa
COITPOBOXKIAJICS CO3AaHMEM HOBBIX MPABOBBIX MEXaHNW3MOB PEeTrMCTpalu
Opaka, CO3MaHMsI CeMbH, YTO TTPUBOINIIO K YHUUTOXEHUIO CIOKUBIITHUXCS
CEMEMHBIX YCTOEB TOr0 BpEMEHHU, Pa3pyILIEHUIO TPATUIIMOHHBIX MOPAIbHBIX
eHHocTeil. TpeboBaauch HOBBIC MOIXOABI K PETYIMPOBAHUIO CEMEITHBIX
OTHOLLIEHUN.

Pa3paboTtkoii ceMeitHOro Koaekca 3aHUMaIOCh OTAEJCHUE COLIMAIbHOTO
npasa Otaena konuduKaluy 1 3aKoHoAaTeIbHbIX Tipeanonoxenuii HKHO
PC®CP, 3aBenoBal KOTOPHIM CHITPaBILIMI 3HAYMTELHYIO POJIb B pPa3paboTKe
nepBoii konudukauuu Anexkcanap I'puropreBuy I'oiix6apr, paboTaBLInii
c Havana 1918 r. B Hapkomiocte u siBasBiimiics wieHoMm Komnerun HKIO.

CHUCTEeMHOI HOBEJIJION OpayHO-CceMeHOM Koau(pUKaI CTaio ee OT-
JieJieHre OT paHee CYIEeCTBOBaBIIEl «Oyp:Kya3HO» KOAU(PUKALIYN TpaK-
JaHckoro rmpasa. OOBIYHO OOJIBIITMHCTBO HOPM CEMEMHOTO TIpaBa SIBISIOCH
YaCThIO IPaXKIaHCKOIO 3aKOHOAATENIbCTBA — Hanpumep, Bo @paHuuu —
rpaxaaHcKoro Koaekca, B 'epmanum — ['pak1aHCKOTO YIIOKEHUS.

Lenu mpaBoBOro peryJnpoBaHus B 00JJaCTH CEMEHHOTO MpaBa ObLIU
M3JIOXKEHBI B JOKJIA/Ie OMHOTO U3 OCHOBHBIX pa3paboTunkoB K3AT'CBCOIT
A.T. Toiixbapra, KOTOPBIA OTMETUII, YTO «KOJEKC MPU3BaH: 1) TOMOYb OC-
BOOOXXICHNIO OT BIMSIHUS LIEPKBU, YCTAHOBIII TPAXKIAHCKYIO PETUCTPALIUIO
aKTOB I'PaXkIaHCKOTO COCTOSTHUSI, TPaXKIaHCKKE Opakyl BMECTO LIEPKOBHBIX;
2) YpaBHSITh XKEHILIMH B MpaBax ¢ My>KUMHaMU; 3) ypaBHSITH B IpaBax JeTeld,
HE3aBUCUMO OT OOCTOSTENLCTB UX POKACHUSI»' .

OIHUM U3 TSKENEeHIIMX TTOCIeACTBUI PEBOMIOLIMOHHBIX OTPSICEHUIA
u I'pakmaHcKo#l BOMHBI CTaJIO 3HAYUTEIbHOE YMEHbBIIIEHE HaceIeHUS,
B IIEPBYIO 0Yepeb MY>KCKOTr0. My>KUMHBI U >KEHILMHBI TOrudany Ha hpoH-
Tax ['paxkmaHcKoil BOMHBI, CTAHOBMJIMCH KEPTBaMM KPacHOTO U 0OEJI0TO
Teppopa, yMUPAJIHU OT ToJiofa, Xouepsl U TUda. OrpoMHOE KOJTUIECTBO AeTei
ocrajioch 0e3 pogutesieii. HopmaTuBHBIE aKThl, TTOCBSIIIEHHBIC TIpaBaM
pebeHKa, cTaau MIPUHUMATBCS TOCTATOYHO OBICTPO 1 MTOCIEN0BaTEIbHO.

Ve 14 aueaps 1918 e. 6bin onyoauxosan Jexkpem CHK PCOCP «O ko-
MUccusx 045 HecogepuleHHoAemHUX». B COOTBETCTBUU C HUM YIIPa3IHSUINCh
CYZIbl ¥ TIOPEMHOE 3aKJIFOUEeHME [IJIs1 HECOBEPIIIEHHOJIETHUX, OOIIIECTBEHHO
OIacHbIC MeSTHUS NeTelt B Bo3pacTe 10 17 JeT paccMaTprBaivCh KOMUCCUEH
IIJIST HECOBEPIIIEHHOJIETHUX, B COCTaB KOTOPOI BXOIMJIM MO MPEICTaBU-
TEJII0 BEIOMCTB OOILIECTBEHHOTO MPU3PEHUSI, HAPOAHOTO MPOCBEIICHUS

' Iporokoin 4-ro 3acemanust BLIIMK 5-ro cossiBa. M.: U3n-so BLIUK, 1919. C. 148.
Lur. no: Awmonosa JI. 1. PeBomounonHast Konudukauus 3akoHonateabctea PCOCP (1920—
1930-¢ rr.) // PeBomonmonHas komudukaiys 3akoHoaatensectea PCOCP (1920—1930-e rr.).
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M IOCTULIMU B KOJIMYECTBE HE MEHEEe TpeX JIUIL, IPUYEeM CPEIU 3TUX JIMIL
JoJoKeH ObITh Bpad. ITosxe 6butn nznansl dekper CHK PCDCP ot 23 ceH-
Ts16ps 1921 1. «O demckoil coyuanvroii uncnexyuu (Iloroxcenue)»', Ilo-
cranosienne Hapkommnpoca PCOCP, Hapkomsapasa PCOCP, Hapko-
miocta PCOCP or 30 urons 1920 r. «MucTpykumst Komucensim no neinam
o HecoBepiueHHoJeTHUX» , Jlekper BLIMK, CHK PC®CP or 8 mapra
1926 r. «O6 yrBepxaeHnu IToaoxeHMsI 0 MEPONIPUATHIX 10 OOphOE C AET-
ckoit 6ecnipuzopHocThio B P.C.M.C.P.»*, [Tocranosnenue BIIMK, CHK
PCOCP ot 5 anpeins 1926 r. «O nopsiake U yCIOBUSIX TTepesadyn BOCITATAH-
HUMKOB JIETCKMX JIOMOB B KPECTbSIHCKUE CEMbH JIJISI ITOATOTOBKHU K CEJIBCKO-
XO3SIICTBEHHOMY TPYIy»* U JIp.

B nepuon Mexny nepBoii ¥ BTOpoii KoauduKauusMu, T.€. 10 BCTYILIe-
Hus B cuty Konmekca 3akoHOB 0 Opake, ceMbe 1 OTeKe (CM. TIOCTaHOBJICHE
BIIMK ot 19 Hos10pst 1926 1. «O BBeneHun B neiicteue Kogekca 3aKkoHOB
0 Opake, ceMbe U OIeKe»’), ObUT IPUHST PsiI HOPMATUBHBIX aKTOB B 00-
JIACTU ceMeitHoro mnpaba. OHM ObLIM MOCBSIIEHBI IBYyM OCHOBHBIM TEMaM:
1) poueaypaM 3aKIIOYEHMST M PACTOPXKEHUS Opaka 1 B OOJIbIIIEH cTere-
HU 2) TUKBUAALIMA UHCTUTYTA «PEJIMTMO3HBIX OpakoB». K HUM OTHOCST-
cs mpkyJsipbl Hapkomiocta PCOCP ot 21 utonst 1924 r. Ne 64 «O cuie
OpaKoB, 3aKJIFOUEHHBIX IIEPKOBHBIM MOpsiAKoM Ttocie 20 nekadps 1917 r.
B MECTHOCTSIX, BDEMEHHO HaXOIMBIIMXCS MO BiacThbio Oenbix»’, HKB/
CCCP or 28 aBrycra 1926 . Noe 326 «O cpokax IeiCTBUTEIbHOCTH PEn-
TMO3HBIX OPaKOB, 3aKJIIOUEHHBIX B PEBOIOLIMOHHBIN reprog B PCDCP»’,
Hapxkomiocta PCOCP ot 6 utojist 1923 1. Ne 144 «O nopsiake COBepIleHUs
U pacTopkeHMs1 OpakoB rpaxiaaH PCOCP, Haxonsiuxcs 3a TpaHULECH,
M 0 3allMTe UX UMYLIECTBEHHBIX MMpan»®, oT 31 mapra 1922 r. Ne 28 «O no-
psIIKE pacTOpPKEHUST OpaKOB HAPOIHBIMU CyIaMu»’ 1 JIp.).

K3AI'CBCOII 1918 r. aeiictBoBan B mipeaeiax PCOCP, Ho u ocTalibHbIe
COBETCKME PECITyOJIMKKM OCHOBBIBAJIM CBOE 3aKOHOIATEIbCTBO Ha 3aKOHAX

CY PCDOCP. 1921. Ne 66. Cr. 506.

CY PCODCP. 1920. Ne 68. Cr. 308.

CY PCODOCP 1926. Ne 19. Cr. 143.

CY PCDCP. 1926. Ne 21. Cr. 168.

CY PCDCP. 1926. Ne 82. Cr. 612.

C6opuuk uupkyJsipoB Hapkomiocra PCOCP 3a 1922—1925 rr. M., 1926.

3anuch aKTOB IpakaaHCKOro cocTosiHusT: COOpHUK OUIIMaTbHBIX MaTepuaaoB. M.,
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Coopnuk tupkynsipoB Hapkomiocra PCOCP 3a 1922—1925 rr. M., 1926.
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PCOCP. B yacrHoctu, benopycckas CCP pykoBoacTBoBajiach yKa3aHHbBIM
Konekcom PCOCP: uupkynsipsl Hapkomsuynena BCCP npsimo Ha Hero
ccoutanuch. B YCCP B peBpasie 1919 r. 6b110 M3MaHO TpU KPaTKUX IeKpeTa
00 aKTax IpaXkIaHCKOTO COCTOSIHUSI, O Opake U pa3Boje, HO Ha MPAaKTUKE
BILIOTH 110 1926 1. npumensiics Koneke PCOCP, uupkyisipel HapkoMBHY-
nena YCCP conepxkar npsimble ccbUku Ha Hero'. B 1919 r. 6bu1 moarorosyieH
Konekc 3akoHOB 06 akTax IpaXKIaHCKOI'O COCTOSIHMSI, O CEMbE U OIEKe
Vkpaunnckoit CCP, Ho u3-3a I'paxk1aHCKOI BOHBI HE ObIJI IPUHSIT .

C 1 aneapsa 1927 2. scmynuan 6 cuny Kodekc 3akonoé o 6pake, cemve u onexe
(K30bCO) — emopoii kodughuyuposanHulii akm 8 obaacmu cemeiiHo2o npasda,
deiicmeogasuiuil okoao 40 nem.

Cpenu OCHOBHBIX HOBeJLUT JaHHOTO Konekca — mpuaaHue mpaBoBO-
ro 3HauYeHUs (paKTUYECKUM OpauyHbIM OTHOIIEHUSIM. JIula, (pakTnuecku
COCTOSIIIME B OPaYHbIX OTHOIIEHUSX, HE 3aPETMCTPUPOBAHHBIX YCTAHOB-
JICHHBIM TOPSIAKOM, ObUIM BIIpaBe BO BCSIKOE BpeMst OPOPMUTH CBOU OTHO-
LIEHUS ITyTeM PErUCcTpalluy ¢ yKa3aHUueM cpoka (paKTU4eCKOoi COBMECTHOM
SKU3HM.

Pexxum 00111er0 MMYIIECTBA CYIIPYIOB pacpOCTPAHSICS TakKKe U Ha
MMYIIECTBO JIMII, (PaKTUIECKU COCTOSIBIIIUX B OPAUHBIX OTHOIIIEHUSIX, XOTS
Obl ¥ HE 3aperUCTPUPOBAHHBIX, €CJIM 3TH JIM1IA B3aUMHO IIPU3HABAJIN APYT
Jpyra CyIpyraMu Win e ecii OpayHble OTHOILICHUS MEXIy HUMU ObLIN
YCTaHOBJICHBI CYIOM I10 TIpHU3HaKaM (haKTUYeCKO 00CTaHOBKHU KU3HU.

KomexkcoM ObUIM MpenyCMOTPEeHBI HOPMBI O B3aUMHOM CONIep>KaHUU
cynpyroB. Hyxnaromuiicss HeTpyIoCOCOOHBII CYIIPYT MMEJI IPaBo Ha Mo-
JIy4EHUE CONEPXKAHMS OT APYrOro CYNpyra, €CJId MOCAEIHUN 110 NPU3HAHUIO
cyna ObUT B COCTOSTHUY OKa3bIBaTh eMy Moanep:kKy. [IpaBom Ha comepkaHue
pPaBHBIM 00Pa30M TOJIb30BAJICS HYXKIAIOLIUICS TPYIOCITOCOOHBIN CYyTpyT
Oynyuyun 6e3pabOTHBIM.

3anuck 00 OTIOBCTBE pedeHKa Aenanach Mo MUCbMEHHOMY 3asiBJIEHUIO
OTIA 1 MaTepu. Martepu Takxe MpenoCTaBIIsIOCh ITPaBO B MepUO OepeMeH-
HOCTH WJIY TIOCJI€ POXKIEHUSI peOeHKa MoaaTh 3asiBIEHUE 00 OTIe peOeHKa,
yKa3aB UMsI, OTYECTBO, (DaMUJIUIO U MECTOKUTENbCTBO OTIA pebeHKa. Orely
YBEIOMJISUICS O TTOCTYITMBILIEM 3asiBJieHUU. Eciiu oT Hero B Te4eHue Mecsi-
HOT'O CPOKa CO JHS MOJYYESHUST UM U3BEIIEHUSI HE TTOCTYIIaI0 BO3PaKeHUsI,
TO YKa3aHHOE JIMIIO 3aIIMChIBAIOCH OTIIOM pebeHKa. B TeueHre ronuyHoro

" Cwm.: Tenkun JI.M., Hosuuykuii H.5., Pabunosuy H.B. VICTOpHs: COBETCKOTO IPaXIaHCKO-
ro npasa (1917—1947). M.: FOpuanueckoe usnatenabctBo Munucrepcersa roctuuuu CCCP.
1949. C. 417.

> Cwm.: Mameees I K. Victopust ceMeiiHO-GpadHOro 3aKoHonate/ bctsa YkpauHckoit CCP.
Kues, 1960. C. 8-9.
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CpOKa CO THS MOJYYSHMST U3BEIICHUS JTUII0, YKa3aHHOE B KaueCTBe OTIIA,
MOTJIO BO30OYIMTH B CyIie CIIOP ITPOTUB MaTepu peObeHKa O HEMPaBUIbHOCTU
ee 3asIBJICHMUSI.

CyneOHbIi pa3Boa ObLT OTMEHEH; BBOAUJICS Pa3BOJ MO TOYTOBOM OT-
KpPBITKE, OTIIPABJICHHON B apec 3arca OHUM U3 CYNpyroB. bbuiu ciayyau,
Korna 6paku pacToprajiuch Ha ApYroil AeHsb nocie peructpauuu. [pu
BO3HHUKHOBEHMU Pa3HOIJIACHI OBIBIIIMX CYIIPYTOB CIIOP pacCMaTpUBaJICs
B cyIe.

Ocoboe MecTo B ceMeitHOM 3aKOHOAATebCTBe 3aHnMaeT Yka3 [pe-
suauyma BepxoBHoro Coera CCCP ot 8 utonst 1944 r. «O06 yBeaudeHUn
TOCYIapCTBEHHOM MTOMOIIY OepeMEHHBIM XEHIITMHAM, MHOTOJICTHBIM M O[T -
HOKUM MaTepsiM, YCUJICHUM OXpaHbl MaTepUHCTBA U IE€TCTBa, 00 ycTa-
HOBJICHMU MOYETHOTO 3BaHUs «MaTb-TePOMHSI» U yUPEXKICHUM OpaeHa
«MarepuHckas ciaBa» U Mefanu «Meanaib MaTePUHCTBa»»', 0 KOTOPOM
noapoOHO roBopuTcs B § 1 1. 2.

Heckonbko c10B criefayeT cKas3arhb 0 QUcKyccuu, C813aHHOI ¢ OPUOUHeCKOll
npupodoil u mecmom cemeiinozo npasa, npoxonusiieii B 20—40-e rr. XX B.

OmHUM U3 TIEPBBIX IOPUCTOB, 3aTPOHYBIINX Ha3BaHHbBIC IIPOOJIEMBbI, ObLI
B.N. Cunaiicknmii. [To ero MHEHMIO, CYIIECTBOBAJIO «TPU OCHOBHBIX BUIA
CeMeITHOro MpaBa — CYIpy>KeCcKoe, pOIUTEILCKOE 1 OlleKyHCcKoe. Bece oHun
TMIPOHUKHYTHI HBIHE COBPEMEHHBIM MOHSITUEM O BJIACTU B TPakIaHCKOM
MpaBe KaK COLMaIbHOM TpaBe. Bce Tpu Buma cyliiecTBOBaIM HE paay pac-
LIMPEHUs] YACTHOIIPABOBOM chephl JIUIL BIACTBYIOIIMX, a PAIM YCIIEIITHOTO
BBITIOJTHEHUST UMU (DYHKIIMI, BO3JIOKEHHBIX Ha HUX, B CMBICJIE COILIMATBHOTO
cayxeHusi. Ho B coBpeMeHHOM TIpaBe ceMeiftHOe TTpaBO OCTAeTCsl IIPaBOM
TPpaKIAHCKUM» .

Ha Bompoc 06 oTHeceHuu cemeifHOTO npaBa K rpaxkgaHckomy B.U. Cu-
HaMCKUIA OTBEYAJI, YTO «B COBPEMEHHOM IIPaBE MIPUXOIUTCS J1aBaThb CEMEM-
HOMY IIpaBy MECTO B CUCTEME I'paxkIaHCKOro mpaBa. OueHb BO3MOXHO, UTO
B OyIyllIeM CeMeiTHOE MPaBO CTAHET YAaCThIO CUCTEMBI ITyOJIMYHOTO TTpaBa»’.
(O00CHOBBIBAST MICIO0 OTHECEHMST CEMEITHOTO TTpaBa K TpakIaHCKOMY 3aKOHO-
JATeILCTBY M COOTBETCTBEHHO K YacTHOMY TipaBy, B.M. CunHaiickuii oopa-
111aJT BHUMaHUEe Ha HEBO3MOXKHOCTD PETYJIMPOBAHUSI HEKOTOPBIX CEMEHHBIX
OTHOILLEHWT HOpMaMU IpakIaHCKOro TpaBa. Tak, aBTop oTMeuaJ, 4To Opak

' Benomoctu Bepxosroro Cosera CCCP. 1944. Ne 37.

* Cunaiickuii B.H. Pycckoe rpaxaaHckoe 1paso. Boim. II: OGsi3aTebcTBeHHOE, CeMeii-
HOE ¥ HACJIeICTBEHHOE TPaBo. 2-¢ U3J., ucrp. v gorn. Kues: Tumno-nurtorpadust «[Iporpecc»,
1918. C. 173—175 (https://naukaprava.ru/catalog/297/4334,/403422?view=1).
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KaK MHCTUTYT IpaxkIaHCKOTO TpaBa MPeaCTaBIsIeTCs] HE BIIOJIHE SICHBIM.
HecmoTps Ha TO UTO «OpakK €CTh MHCTUTYT IOPUANYECKUI, BO30OYXKIaeT
COMHEHME BOIIPOC O TOM, €CTh JIU OpaK JOTOBOP WIM HET. 3a TOTOBOPHYIO
npupoIy Opaka TOBOPUT €ro BOSHUKHOBEHME, MO0 OpaK HE TOJIHKO BO3-
HUKaeT 10 CBOOOTHOMY COTJIAIIIEHUIO, HO M CBOOO/IA COTJIAIlIEHUST CTPOTO
oxpaHsieTcst 3akoHoM. I1poTuB mpusHaHuUs Opaka TOrOBOPOM TOBOPHT TO,
YTO coiepkaHue 1 TIpeKpallieHre Opaka He TOJIbKO He OIpenesieTcs cora-
ILIEHUEM CTOPOH, HO U IIPaBOOTHOIIIEHMSI BOSHUKAIOT HE B BUIIE OTAEIbHBIX
paB U 00s13aHHOCTEM, a B BUJIE 0COOOT0 COI03a» .

B 1922 r. .M. TioTp1oMOB OTMEYaJl, YTO «IpaXkIaHCKOe MPpaBo HE orpa-
HUYMBAETCS] YMCTO UMYIIECTBEHHBIMU OTHOIIICHUSIMU. JIMUHBIE OTHOIIIE-
HUSI, BO3HUKAIOIIME U3 Opaka, U3 CEMEHCTBEHHOI'O COr03a, BXOIST B KPYT TeX
YaCTHBIX OTHOILICHU, KOTOPBIE IO HAavyay MPOTUBOITOCTABICHUST YaCTHOTO
MHTepeca MyoIMYHOMY BXOIAT B 00J1aCTh rpaXkaaHCKoro mpasa. [1losatomy
MpaBUJIbHEE BCE 3TU BOIPOCHI paccMaTpPUBaTh B 00J1aCTH I'PakIaHCKOTO
npaBa, TeM 0oJiee, YTO He BITOJTHE MOHSITHBIM SIBJISIETCS TIPEATIONO0XEHME
paccMaTpuBaTh BBITEKAOIIME U3 Opaka OTHOIICHUS B 00J1aCTH KAaHOHWYE-
CKOTO TIpaBa, KOTaa OJHUM 13 CYIIIECTBEHHBIX BOIIPOCOB OpayHOro Mpana
SIBJISICTCSI BOIIPOC O TPakIaHCKOM Opake».

Kputuxkosan MU.M. TIOTpIOMOB U TMOIMBITKY CO34aTh OCOOYI0O HAyKy
00 MMYIIIECTBEHHBIX MPaBax ¢ UCKIIOYEHUEM 13 Hee BCeX TMYHBIX OTHOIIIE-
HUU U C BKJIIIOYEHUEM BCEX APYTMX UMYILIECTBEHHBIX OTHOLIEHUI U3 IPYTUX
OTJEJIOB, pa30POCaHHBIX HBIHE IMOBCIONY, KaK TO: O Hajorax, MoaaTsIx, TeH-
CUSIX M IPYTUX MHCTUTYTaX MpaBa (h)MHAHCOBOTO U MOJUIIEHCKOro. «I'paxk-
JMAHCKOE TIPaBo, C OMHOI CTOPOHBI, IIIMPE UMYIIIECTBEHHBIX OTHOIIICHUI,
100 B HETO BXOMST CEMEIHbIE U IMYHBIC OTHOIIIEHUSI, a C APYTOil — U3 HETO
JOJDKHBI OBITh MCKJTIOYEHBI BCE MMYIIIECTBEHHbBIE OTHOIIICHUST, OCHOBAaHHbBIC
Ha B3MMaHUWU TTOIaTei, HaJOroB, BblIaue MEHCHUIA 1 T.11. BOIIPOcax, BXOsI-
LIKX B 00JIaCTh IMyOJMYHOTO MpaBa»’.

B 1920-¢ 1T., y>Xe rmociie BCTYIJIEHUST B CUITy BTOPOTO KOAU(MULIMPOBAH-
HOTO aKTa B 00J1aCTH CEMEITHOTo MpaBa, TUCKYCCHUSI O COOTHOILICHUH TpaX-
JMAHCKOTO 1 CEMEMHOTO IMpaBa MpUoOpeTaeT HOBOE 3ByYaHUE, MOSIBIISIIOTCS
WHBIE TIOIXOAbI 1 000CHOBaHMUSI.

OnuH 13 MAE0J0r0OB JIMKBUIALIMM OYpXKya3HOTO TIpaBa U 3aMEHBI €ro
«rponeTapckum» rmpaBom — I1.M. Ctyuyka, 000CHOBBIBAIOLIMNIA MTO3UIIUIO

1 o « o
Cunaitickuti B.A. Pycckoe rpaxknanckoe rnpaBo. Beir. I1: O6si3aTebcTBEHHOE, ceMeitHoe
U HaclieAcTBeHHoe TpaBo. C. 173—175.

* Tiompromos .M. Tpaxnanckoe nipaso. FOpbes: Turnorpadus K. Martucena, 1922, TV.
C. 3 (https://naukaprava.ru/catalog/297/ 560904 /47659?view=1).
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BKJIIOYEHHSI CEMEMHOTO MpaBa cHavyajla BMECTe C TPYJIOBBIM B KauecTBe
TaK Ha3bIBa€MOT'O COLIMAJIbHOIO MpaBa, a 3aTeM B COCTaB I'PakIaHCKOTO,
nucai: «Ocoboit ICHOCTU O POJIM U JaXe O 3HayeHuu npasa B 1918 r.,
0COOEHHO I'pakIaHCKOIO MpaBa, B HAILIMX T'OJI0BaX TOTAA ellle He ObLIO. ..
Komekc commanbHOro mpaBa COCTOUT M3 CEMEITHOTO U TPYIOBOTO MpaBa...
3a ceMeifHbIM TTPaBOM TOMIYT M UMYILIECTBEHHBIC ITpaBa, BEepHee, OTMEHa
¥ OrpaHMYEHHUE ITUX MpaB; TYyT OTMEHA IpaBa YaCTHON COOCTBEHHOCTH
Ha 3eMJIIO U coliManu3auus 3emin...»'. Ho B 1o ke Bpemsa Ctyuka yKa3bl-
BaJl: «4l HAXOXy, YTO YMCTO MPAKTUYECKKE LIeJIU TUKTYIOT TpeOoBaHuUeE,
YTOOBI UMYIIIECTBEHHOE COAEPXKAHME ITUX CIIeIINaIbHBIX KOIEKCOB B TOM
WU MHOH (popMe MpU U3JIOKEHUM TPakIaHCKOIro MpaBa 00beIUHUTH
B OTHOM MECTE XOT$I ObI JUISI ICHOCTU M MPOTUBOTIOCTaBIeHUs... U3 co-
BETCKOTO TPakAaHCKOTO WM XO3I1CTBEHHOTO TpaBa ceiiuac BhIIEICHBI
B 0COOBIE KOIEKCHI: CEMEITHOE, TPYIOBOE, 3€MEIbHOE, BEKCEJIbHOE MPaBo,
B OynyIeM MpPOMBIIIJIEHHOEe, KooTlepaTUBHOE U T.A. MBI yXe BUIEIH,
YTO 3TO Pa3BETBJCHUE MPU COBETCKOM CTPOE MOSIBUIOCH YUCTO TEXHU-
YecKH, HO UTO OHO MMEET U BeCbMa CYIIECTBEHHOE, MPUHILIMITUAIbHOE
OCHOBaHME» .

Hanee Ctyyka nmpu3HaBa, YTO KaKOe-TO BpeMs TpakIaHCKOIo TpaBa
He OBIJIO U B 3TOM ITPUUYMHA TIEpBOi1 ceMeliHoi Konudukanun: «CeMeiiHoe
MPaBo MOIAaI0 B 0COOBIN KOAEKC. DTO CIYIMUIOCH HE TIO TPUHIUIUATLHBIM
coobpaxkeHusM. Ho tak kak OKTSI0pbcKasi peBOIIOLMS COBEPIINIIA LIEJTYIO
PEBOJTIOIIMIO B CEMEMHBIX OTHOIIIEHUSIX, a B TO XK€ BPeMsI TpakIaHCKUX
MpaB He CYIIECTBOBAJIO BoBce, TO B 1918 r. ObLT M3MaH 0COOBII KOIEeKC 3a-
KOHOB 00 akTax coctosiHus. B 1926 r. B3aMeH 3TOro Koaekca ObL1 IIPUHST
HOBBII KONIEKC 0 Opake, CeMbe 1 OTIeKe, KOTOPBIH JIUIIb NaJIbIIIe pa3BUBaeT
MPUHSTHIC B IEPBOM KoneKce moJioxkeHusi. Ho Bompoc o ToM, oCTaBUTh
JIM BOOOIIIe BCe ceMeiiHbie oTHOIIeHUs BHe ['K miu BKITIOUMTD UX XOTS
Obl OTYACTH, B UMYIIIECTBEHHOI 1x yacTtu B ['K, ellie He MOXeT cuuTaThest
OKOHYATEeJIbHO pa3pelIeHHbIM. YacTUIIbI 3TUX OTHOIICHU yKe HaXOATCSI
B I'K, Haripumep, B HaCJIeICTBEHHOM TIPaBe, O 1€€CITOCOOHOCTH JIMIL U T.JI.»".
BriocnenctBuu no nmosoay cemeiiHoro npasa I1.M. Ctyuka BbIcKa3biBa

! Cmyuka I1. 4. Kypc coBeTcKoro rpaxknaHckoro npasa. T. I: BBeneHue B Teopuio rpax-
naHckoro npasa. HayuHo-nonutuyeckoit cexuueit ['ocynapcTBEHHOIO y4eHOro coBeTa J10-
MyILEHO B KaUYeCTBe y4eOHOro Mocodust st By30B U KOMBY30B / KOMMyHUCTHYECKAs aKkajie-
must. Cekuus ripaBa v rocynapetsa. M.: M3natenbctBo KommyHucTHYecKoil akanemuu, 1927.
C. 36—37 (https://naukaprava.ru/catalog/297/829/147322?view=1).

* Cmyuxa IT.F. Kypc coBeTcKoro rpaxaaHckoro npasa. T. I: BefieH1e B TEOPHIO Ipax-
naHckoro npasa. C. 74.

> Tam xe. C. 78.
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M BeChMa paJuKajbHbIe MBICIHU, BILIOTh J0 TOTO, 4TO «BooGIe Komekc
CEMEIHOTO0 IpaBa HYXKHO CXKe4b U PacIpeie/UTh OTACIbHbIC €r0 CTaTbh
1O APYTUM KOJeKcam»'.

HMnuTtepecHbiMu npeacranisaiorcs: BeiBoabl S1.H. bpangeHoyprckoro,
neKaHa ropunudyeckoro ¢akynsreta MI'Y (1925—1929 rr.), uieHa KoJjuieruu
Hapkomara roctuiuu u uwieHa 3akoHonatenbHoit komuccuu CHK CCCP,
MPUHUMABIIIETO yJacThe B pa3paboTKe psiia 3aKOHOIPOEKTOB, B TOM YUCIIe
Konekca 3akoHOB 0 Opake, cembe 1 onieke PCOCP 1926 r. n npeackasbi-
BaBILIEr0 OTMUPAHUE MHCTUTYTa Opaka.

PaccmarpuBasi ceMeiiHoe IpaBo Kak CaMOCTOSITEIbHYIO OTPAC/ib YaCTHO-
ro, a He nmyosmyHoro npasa, S.H. bpanneHOyprckuii odpaiiiag BHUMaHue
HE TOJIbKO Ha pa3jIM4Msi, HO U Ha CXOACTBO CEMEMHOTO U IPakaaHCKOIo
MpaBa, a TakKXKe OOBSCHSUI CYLIECTBOBAHUE IBYX KOIEKCOB. «DTU YePThl
CXOJICTBA 3aKJII0YAIOTCS B TOM, UTO KaK I'paxkIaHCKOe IIpaBo... TaK U ce-
MEHOE MPaBo UMEET AEJIO MO NPEUMYLIECTBY HE € MyOJMYHO-TIPABOBBIMU,
a C YaCTHOIPAaBOBBIMU OTHOIIICHUSIMM. .. B ceMeiiHOM mpaBe He OyaeT peuun
0 X0351ICTBEHHO-3KOHOMUYECKUX HYXaX, a OyIeT peyb 0 PU3NUECKUX UITH,
Kak IPUHSITO MHOI/IA BbIPAXaThCsl, HPABCTBEHHBIX HYXIaX. DTO — MepBOe
OTJIMYKE CEMEITHOTO MpaBa OT I'pakaaHCKoro. Bropast ominuuTebHast yepra
3aKJIIOYAETCS B TOM, YTO B 00JIACTU XO3IiCTBEHHO-9KOHOMUYECKUX OT-
HOILIEHUIA €CTh rOCIOACTBO Hall UMYIIECTBOM B TOI WU ApYroit dpopme,
a B 00J1aCTU CEMEIHBIX OTHOLLIEHUI, KOHEYHO, O TOCITOACTBE PEUM HE MOXET
ObITh; 3716Ch MOXET ObITh PeYb O JJMYHOI 3aBUCMMOCTHU OTHOT'O YeHa CEMbU
OT Apyroro. B-TpeTbux, OTIMYMe HAIKUX JTUYHBIX TTPaB OT XO3SIMCTBEHHBIX
CBOIMTCS K TOMY, YTO BOBHMKHOBEHHUE U MPEKPaIleHNe UMYIIECTBEHHbIX
OTHOIIIEHUIT CBOOOAHO, a CEMEIHBIX — MHOTIAa CBOOOMIHO (HArp., 3aKJII0-
yeHHUe Opaka), MHOTJIa He CBOOOAHO (HATp., COI03 POIUTENIei U aeTeit).
.../ HakoHell, TTocJIeIHEe OTIIMYME — 3TO TO, YTO JIMUHBIE ITpaBa, KOHEYHO,
HE MOTYT OBbITh OTYYKIaeMbl U HE MOTYT ObITh IIEPEHOCUMBI Ha APyroe
nuio»’. B urore S1.H. BpanneHOyprckuii caeiaji BEIBOI O HEOOXOAUMOCTHU
9TU KOAECKChI 00bEIUHUTD.

Haubonee pacnpoctpaHeHHO# 1 mpeobianatoiieit B 1920-e IT. Toukoi
3peHusi, 000CHOBBIBAIOIIIE CAMOCTOSITEJIbHOCTh COBETCKOI'O CEMEMHOI0

' M3 peun ToB. CTyuky B IHCTHTYTE COBETCKOTO CTPOMTEIBCTBA 1 MPaBa py KoMMyHH-
CTUUECKOI akaleMUU Ha 3aceaHuu cekTopa npasa // CoBerckast octurmsi. M., 1931. Ne |
(10 stuBapst). C. 11 (https://naukaprava.ru/catalog/435/936/1987/26304).

* Bpandenbypeckuii 4.H. Kypc 1o cemeitHo-6pauHoMy rpasy: JIKINM, IPOYMTAHHbIE
Ha akynbreTe coBeTckoro paBa MI'Y B 1926/1927 akanemudeckom romy. M.: KOpunnye-
ckoe u3naresibctBo HKIHO PCDCP, 1928. C. 10 (https://naukaprava.ru/catalog/435/1086/
4666/28503).
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paBa KakK oTpacyiv npaBsa, obu1a nmo3unus C. . Paesuua', ykasbIBaBIIEro
Ha MyOJIMYHO-TIPaBOBbIE HaYajaa CeMEMHOro MpaBa, 3HaYMTEIbHOE YMCIIO
MMIIEpaTUBHBIX HOPM: «B Oyp>Kya3HOM 3aKOHOJATeJIbCTBE CEMEMHBIE OT-
HOUIEHUS, KaK U O0JIbIIA YaCTh UMYLIECTBEHHBIX OTHOLIEHUA, paccMa-
TPUBAIOTCST TIPUHLIMITUAJIBHO KaK cepa «4aCTHOTO» 3aKOHOIATEIbCTBA.
WMHaue B coBeTckoM TpaBe. B HeM 1 rpaxkmaHCcKoe UMYIIIECTBEHHO-TIPaBO-
BOE€ 3aKOHOAATEILCTBO MPOIIUTAHO TEM, UTO JIFOOSIT Ha3bIBATh ITyOJUUYHO-
npaBoBbIMU dyieMeHTaMu. CeMeitHoe TTpaBo (C OpauyHbIM U OTIEKYHCKHUM)
COCTaBJISIET CAMOCTOSITEIbHYIO OTPacib COBETCKOTO IMpaBa, B KOTOPOM
TMOYTHU BCE HOPMBI MPUHYAUTEIbHBI U UCKIIOUAIOT BO3MOXHOCTD CYIIIe-
CTBOBAaHMUS TPOTUBHOI UM BOJIM YITPABOMOYEHHBIX JIMI] U CTABSIT BO IJIaBY
yIja uHTepec obiiecTBeHHbIN. bpauHOMy, ceMeiiHOMY 1 OTIEKYHCKOMY
MpaBy B COOTBETCTBUM C 3TUM MOCBSIIIEHBI B COBETCKUX pecrybauKax
(B yactHOocTH, B PCDCP) 0cobbie Komekcnl. K mpaBoBbIM OTHOLIECHUSIM,
BO3HUKAOIIMM Ha MTOYBE CEMbU, HEMMPUMEHNUMbI HOPMBI, COIEPKaIIUeCs
B KOJIEKCAX IPaKIaHCKUX» .

006 0COOEHHOCTSIX CEMEITHOTO MpaBa Kak OTPacid YaCTHOTO TTpaBa Mmucaj
C.A. bensuxun: «CemelicTBeHHOE TTpaBo, perIaMeHTUPYIOLIee TEPCOHATb-
HbIe I MaTepHuaJbHbIe CTOPOHBI CEMbU, MPUMBIKAET K 00JaCTH YaCTHOTO
npaBa, OTJIMYASICh OT APYTMX YACTHOIIPABOBBIX MHCTUTYTOB OOJIBIIIECI MH-
TEHCUBHOCTBIO O(DUILIMANIbHOM oXpaHbl. B3auuMHbIe TIpaBa U 00SI3aHHOCTU
CYIIPYTOB, a TAKXKe POAUTENICH U AeTeil — IO UMYILIECTBY XapaKTepU3yIOTCS
CPaBHUTENBHO C APYTMMU UMYIIECTBEHHBIMU OTHOIIEHUSIMU YACTHOTO
MpaBa JUIIb HEKOTOPBIMU OCOOCHHOCTSIMHU, BHITCKAIOIIMMU U3 CBOMCTB
CeMbHU U CeMEeWHOM XU3HU. JINUYHbIC TIPaBOOTHOIIEHHSI, COCTaBISIONINE
e/IBa JIM He IJTaBHOE CONePKaHMe CEMEMCTBEHHOTO ITpaBa, CO3Ial0TCs TaKXKe:
a) MeXIy Cyrpyramu, 6) Mexay poauTeIsIMU U IETbMU»”.

B nanbHeiiem nuckyccust 6nuta mponoikeHa I'.H. AMdureatpoBbim,
OCHOBHBIMU TOBOJIaMU KOTOPOTO B MOAIEPKKY CAMOCTOSITETLHOCTH Ce-
MEIHOTrO MpaBa SIBJISIUCH OTCYTCTBHE B CEMEITHOM TTpaBe TOMUHUPOBAHUS
MMYILIECTBEHHBIX OTHOIIEHUI Hall TMYHBIMUA HEUMYILIECTBEHHBIMU 1, Ha-
000pOT, 3aBUCUMOE TTOJIOKEHUE UMYIIIECTBEHHBIX OTHOIIEHUM OT TUYHBIX
HEHMMYIIECTBEHHBIX, a TAKXKe OIpeaeIeHUe CEMEMHBIX UMYIIIECTBEHHBIX

' Paesuu C.H. BpauHoe 11 ceMeiiHOE IpaBo // OcHOBBI coBeTckoro npasa / [Toxa pen.
J.A. Mereposckoro. M.; JI.: Tocusnar, 1927. C. 420—429.

* Tam xe. C. 420 (https://naukaprava.ru/catalog/435/550/1963/19416).

* Bensyxun C.A. YacTHOE TIPaBO B OCHOBHBIX MPUHLIMIAX (KYPC IPAXKIAHCKOTO MPABa).
Kaynac: Tunorpacdust @. Cokononckoii u I'. Jlana, 1928 (https://naukaprava.ru/catalog/297/
2520/22351?view=1).
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OTHOIIEHUM KaK OTHOIIEHUI 0co00ro poja, K KOTOPhIM KJIACCUYECKUE
LUBWIMCTUYECKNE KOHCTPYKLIMU HEIIPUMEHUMBI .

CemeltHoe MpaBo KaK 0COOYIO OTpacb COBETCKOIO IMpaBa pacCMaTpUBa
takxke M.M. ArapKoB 1 CTaBWJI BOIIPOC O pa3rpaHUYEHUU €ro C APYTUMU
OTpacJisIMU TpaBa, MPeXIe BCEero ¢ rpakaaHCKUM mpaBoM: «['paxmaHckoe
MPaBO COMPUKACAETCS C CEMEMHBIM ITPaBOM B YaCTU CEMEHO-MMYIIIECTBEH-
HBIX OTHOIIIEHU. MBI TOJDKHBI OTBEPTHYTh, KaK HeyIauHbIe, TTOTBITKU pac-
CMaTpuBaTh 3TU OTHOLIEHUS (HallpuMep, aIMMEHTBI) B KaUueCTBE HEMMYIIIE-
CTBEHHBIX». B opuiimasbHBIX MporpaMMax By30B TOTO BPEMEHU, «OTpaxasi
BEKOBYIO TPaIMIINIO, CeMEITHOE MPaBO OTHECEHO K TpaXkIaHCKOMY TIpaBy.
HopmMmbl cemeliHoro mpaBa colepskaTcsl y Hac B 0cOObIX Konekcax. Ho ma-
Tepuaj 3TUX KOAEKCOB HEe BBHIXOAMT 3a TPAAULIMOHHBIC pAMKHU CEMEITHOTO
npaBa. HecMoTpst Ha MPUHIIUMIIMATIBHYIO TTPOTUBOIIOJIOKHOCTH COBETCKOTO
COLMAIMCTUYECKOTO CEMEMHOTrO MpaBa CeMEeITHOMY TTPaBy IKCILTYyaTaTOPCKO-
ro o0IIecTBa, MaTepuall HAIIero CEMEHOTO MpaBa 0€3 JOCTaTOUHBIX OCHO-
BaHUII pacIioyiaraeTcsl y Hac B CTapbIX paMKax. Mexmoy TeM Hallle IpaBo 1aeT
JIOCTATOYHO OCHOBAHMIA JIJIs1 TOTO, YTOOBI BRIATH 3a 3TH paMKu»’. HecmoTtpst
Ha 000CHOBaHUE BBIIEICHUS CEMEIHHOTO MpaBa B KAueCTBE CAMOCTOSITEIb-
HOU oTpaciu, M.M. ArapKoB onpenensiji BO3MOXHOCTb CYyOCUANAPHOTO
npumeHeHust HopM 'K K ceMeiiHbIM OTHOLLIEHUSIM',

Bo MHOrom o6o01aroriieit pa3inyHble TO3UIIUM OTHOCUTEIHLHO MECTa
CceMeIHOro MpaBa B COBETCKOM MpaBe crana padota .M. Ceepmiosa «O npen-
METe U CHCTEME COLIMaIMCTUYECKOro ceMeHOTO TpaBa». B Hell cemeiiHoe
MPaBo MPY3HABATIOCH CAMOCTOSITEIbHOI OTPACIIblO, «HE CIMBAIOIIEIHCS C Ka-
KOW-11M00 APYroi M OTIMYaloLIeHCcs B paMKax eIMHOIO COBETCKOTO MpaBa
JIOCTATOYHO OIpee/IEeHHBIMUY YepTaMu OT IPYTHX OTpacseil ipasax. [1pencra-
BUTEJIU APYTO TOUKM 3PEHUS OTPULIAIOT HAIMYKE Y CEMEIHOTO IpaBa TaKMX
4yepT, ycMaTpuBasl B HEM OJHY M3 YacTeii mpaBa rpaxkaaHckoro. [TocienHue
B OCHOBY pa3zie/ieHMSI MpaBa KJaayT NPU3HAK HAJIMUUS B COOTBETCTBYIOIIUX
MPaBOBBIX OTHOILIEHUSIX «TO WM MHOM CTENEHU paBHOI CBOOOIBI MPO-
SIBJICHUSI BOJIM YIACTHUKOB 3TUX OTHOIIICHUII», IpHaaBasi, TAKUM 00pa3oM,
3TOMY MPU3HAKY «CBOOOIBI BOJIM» pelllalolliee 3HaYUeHUE, UMEHHO 110 3TOMY
MPU3HAKY OTHOCST K IPaXKIaHCKOMY IpaBy OTHOLIEHUSI CEMEITHbIe»",

' https://naukaprava.ru/catalog/297/5218/394032?view=1

? Aeapioe M. M. TIpesMeT 1 CHCTEMA COBETCKOTO IPaXXIaHCKOro rpasa // COBETCKOE TO-
cynapctBo 1 rmpaBo. M., 1940. Ne 8—9. C. 64 (https://naukaprava.ru/catalog/297/5402/39108).

’ Tam xe.

* Ceepdnoe I'M. O npeiMeTe U CUCTEME COLIMATNCTUYECKOro ceMeiiHoro rpasa // Coset-
CKOE rocyaapcTBo 1 paBo. M., 1941. Ne 1. C. 57—69 (https://naukaprava.ru/catalog/297/5218/
39403?view=1).
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I''M. CBepmioB npuaep>KUBajCs MepBOii MO3UIIMU U OTTPEAEIISUT COLIMa-
JINCTUYECKOE CEMEeITHOE MPaBo KaK «COBOKYITHOCTh HOPM (TIpaBuMJI ITOBEIE-
HUS), YCTAHOBJIEHHBIX TOCYIaPCTBEHHOM BJIACTHIO B LIEJISIX PETYIMPOBAHUS
OTHOIIIEHU 1, BO3HUKAIOIINX U3 COBMECTHOM XKU3HU MY>KUMHBI 1 KEHIITUHBI,
13 B3aMOITIOMOIIIY YJIEHOB CEMbU M COBMECTHOT'O BEICHUSI UMU XO3SI1ICTBa,
U3 POXKIEHMS, COAEPXKaHUS 1 COITMATUCTUIECKOrO BOCIIUTAHMS IeTel U 13
HaIIPAaBJIEHHOW HAa YKPEIUIEHUE CEMbU AECATEIbHOCTU FOCYAAPCTBEHHBIX
opraHoB. OUYepueHHBI MPeIMeT COLIMATMCTUIECKOTO CEMEHOro IpaBa
SIBJISIETCS] AOCTATOUHO OIPEeIeICHHBIM KPUTEPUEM U IIJisI pa3MekKeBaHMS
CEMEIHOrO Ipasa ¢ APYTMMU OTPACIISIMU TIPaBa U MPEXAE BCETO C IPABOM
rpaxnaHckuM. JInHueil Bogopasnesia MeXXay HUMU CIYKUT TO, YTO OHU
PEeryaupyloT B pa3Hble CTOPOHBI TIPoIiecca MPOU3BOACTBA MaTepUATbHOM
JKM3HU, ABE pa3HbIe CTOPOHBI COLIMAIbHON NeATeIbHOCTU: TPaxkKIaHCKOe
npaBo — B cdhepe Tpyaa, ceMeiiHoe — B cpepe BOCIIPOM3BOACTBA POJIA.

Kaxk n3BecTHO, IJIaBHBIM BOIIPOCOM TpakIaHCKOTO MpaBa sIBJISIETCS
peryJaMpoBaHUEe UMYIIECTBEHHBIX OTHOIIeHU. MMyIieCTBEeHHbIE OTHO-
ILIEHUs UMEIOTCS U B ceMbe. HeT In ocHOBaHUIt paccMaTpuBaTh CeMeliHbIe
MMYIIIECTBEHHbIE OTHOIIICHUS KaK HEKYIO Pa3HOBUIHOCTb MMYIIIECTBEHHBIX
OTHOIIEHUI IPaXKIAHCKOTO TIpaBa U M0 3TOMY MPU3HAKY OObEIUHSTh Ce-
MelHOe TpaBo ¢ rpaxaaHckuMm? Ham mpencTtaBisieTcsi, 4TO 3TO ObIJIO ObI
HemnpaBWIbHBIM. PerynupoBaHue ceMeitHO-UMYIIIECTBEHHBIX OTHOIIIEHU I
MOAYMHEHO 0c000i1, ciennUYecKoil 3agaue, pa3peiiaeMoil ceMeHbIM
MPaBOM, U XapaKTepU3yeTCs] OHO OUEHb CYIIECTBEHHBIMU OTJIMYMSIMU OT pPe-
TYJIMPOBAHUST UMYIIIECTBEHHBIX OTHOIIIEHUI B IPaXKIaHCKOM IIpaBe» .

Hcxons u3 Toro, 4To MpaBo BCe-TaKu IIMPe, YeM 3aKOH WJIM 3aKOHOIa-
TEJIBCTBO (B ITPaBO BKJIIOYAETCS M HAyKa, M 00pa30oBaHKE 10 TTOBOY IpaBa,
a TakKe TTpaBONPUMEHEeHUE, 3aKOHOTBOPYECTBO U T.I1.), MojlaraéM BaxKHbBIM
MPUCOEINHUTLCS K BbIBOMY, cienaHHomy JI.FO. MuxeeBoii: «3HaueHre UMEB-
L€ MECTO Ha IPOTSKEHUN MHOTUX IECATUIETUIA OCTPON TUCKYCCUN O MECTE
CEMEIHOTO TIpaBa B CUCTEME IPABOBBIX OTPACJieli COCTOMT B TOM, YTO OHA
TO3BOJIMJIA BBISIBUTH Hau0OOJIee BaXKHbIC OTJIMYUTEIbHBIC YePThl CEMEHHBIX
OTHOILLEHUI»’. HeCMOTpsI Ha TO YTO COBETCKOE IPABO «YIIJIO B UCTOPUIO»,
B Havasie 1990-x rr. ipu nmoaroroske I'paxkmaHckoro u CeMeitHOro KOIeKCcoB
CIIOPBI O MecTe, MPeaAMeTe, METOMe CEMEIHOIO ITpaBa MPOXOAMINA B paMKax

' Cesepdnos I.M. O ipeaMeTe 1 cHCTeMe COLUATMCTHIECKOro CeMeiHOro mpasa // CoBet-
CKOe TocynapcTBo 1 ripaBo. M., 1941. Ne 1. C. 57—69 (https://naukaprava.ru/catalog/297/5218/
39403?view=1).

> Muxeesa JI.FO. PasButue KonudUKaLMI POCCHICKOTO CEMEITHOTO IpaBa // Komudu-
Kauus poccuiickoro yactHoro nipasa / [lox pen. [I.A.MenseneBa. M.: Craryr, 2008. C. 200.
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TMOATOTOBKM Ha3BaHHBIX 3aKOHOB. MBI 3HaeM, UTO Ha CETOMHSIIHUN IeHb
poccuiickoe 3aKOHOIATEIbCTBO COXPAHUJIO OTIEIbHYIO, CAMOCTOSITEIbHYIO
KonudUKaIMIo peryIupoBaHus CEMEHBIX OTHOIIeHU. B coBpeMeHHOI
KoHcTutymu cemeitHoe 3aKOHOIATEIbCTBO BBIICICHO B KAUeCTBE COBMECT-
HoI1 KomrieTeHLIMU Poccuu u ee CyObeKTOB.

Bonee 40 ner cemeiinbie oTHoleHusa B CCCP perynupoBanuch uc-
KJTIOUMTEIbHO pecnyOJMKaHCKUM 3aKOHOAATeIbCTBOM. OO0IIeCO03HbIe
Ochogut 3akonodamenscmea Coroza CCP u coro3Hbix pecnyoauk o bpake u ce-
moe (nanee — OCHOBBI) OBIJTM MPUHSITHI HA Y€TBEPTOI ceccun BepxoBHOTO
CoBeta CCCP 27 utons 1968 . v cTanu nepBbIM KOIAUDUITMPOBAHHBIM
aktoM CoBerckoro Coro3a B obiactu ceMeitHoro npasa. B coorBeTcTBUM
¢ OcHoBamu B 1969—1970 rr. GbLIM IPUHSTH OPaYHO-CEMEMHbIE KOAEKChI
B COIO3HBIX pecrnydnukax. B OcHoBax HallIM CBOe BOILJIOLIEHUE MTPOBE-
pPEeHHbIE BPEMEHEM U XKU3HbIO MHCTUTYTHI, a TAKXK€ HEKOTOPbIe HOBBIE
MPEeNIOXEHNS YISHBIX U MPAKTUKOB, TTOJYYUBIIIME B JaJIbHEIIIIEM pa3BUTHE
B KOTU(PULIMPOBAHHBIX aKTaX COIO3HBIX PECITYOIMK.

HeobxonumocTh col03HOM KoaubuKaluu ceMeifHOTO 3aKOHOAATEb-
CTBa M CXOACTBO B PEryJIMPOBAHUM CEMEHHBIX OTHOIIEHUI B COIO3HBIX
pecnybankax oocyxmanuch emie B 50-e Irr. mpouwioro cronetus. Kak or-
MeyvaJli COBPEMEHHUKU, «3aKOHOAATEIbCTBO O CEMbE U OpaKe B COBETCKHUX
pecIy0aruKax UCXOIUT U3 €IUHBIX TPUHIIUIIOB COLIMAIMCTUYECKOTO O0IIIe-
CTBa M OCHOBBIBAETCS HAa YUCHUU MapKCU3Ma-JeHUHU3MA O CeMbe 1 Opake.
[TosTOMYy MHOTHE TOJIOXKEHMSI CEMEMHO-0pavyHOTo 3aKOHOIATEIbCTBA OYIyT
pas3pelleHbl BO BCEX COI03HBIX pecny0InKax oIMHaKoBo»'. B To Bpemst 6e3
YIOMUHAHMST «MapKCHU3Ma-JIeHUHU3Ma» ONYyOJIMKOBATh YTO-I100 ObLIO
HeBO3MOXXHO. Ho TeM He MeHee BBIXOIUIIM MCCIeIOBAHMSI, B TOM YHCIIe
BbICOYANIIIEr0 YPOBHS. DTO B MOJIHOM Mepe KacaeTcst paboT .M. CsepaioBa
n A.W. INeprameHT.

B Koncrutyuuu CCCP 1936 r. ceMeiiHble OTHOLICHUS YITOMUHAIUCH
JIMIIIB B IBYX CTaThsX. B cT. 14 yka3bIBasioch, YTO OCHOBBI 3aKOHOIATEILCTBA
B paccMmaTpuBaeMoii cepe HaxonsaTes B BeneHun Coroza CCP. B ct. 122
TOBOPUJIOCH O paBHOM ToytoxkeHnu keHIIuH B CCCP Hapsiny ¢ My>KunHaMM.
OCHOBBI ObUTY TIPU3BaHbBI 3aJI0KUTH (penepaibHble 0a30Bbie MPUHIIUTIBI
CO3IaHUsI CEMbU U PeaTu3aliiy CeMEMHBIX OTHOIICHUIM IJIsT BCEX PECITyOIMK
Cogserckoro Coro3a ¢ yueToM MHOroo0pasus YKJIaIoB, TPaIuIdil peciry-
OJIMK B 3TOM1 c(pepe, KOTOphIe, OMHAKO, HE YIIPOIIAIY 3a1a4y 3aKOHOAATE s,
B nanbneitmem Koncrutyuus CCCP 1977 r. kak 6ojiee rocieaoBaTeIbHbIi
JIOKYMEHT, B TOM YMCJIE€ B YACTH OINPEAEIEHUS OCHOB CEMEMHOM MOJTUTUKY,

' https://naukaprava.ru/catalog/435/1086/530341/44686?view=1
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MPOBO3IJIacKjIa PaBHOIIPaBUE MY>KUYMHBI U XKEHIIIMHBI HE TOJILKO B 00JIaCTSIX
XO3SICTBEHHOM, TOCYIapCTBEHHO, KYJIbTYPHOI 1 O011IECTBEHHO-TIOUTH -
YeCKOM XXM3HU, HO U B CEMEMHBIX PABOOTHOILICHNSIX, a TAKXKe 3aKpernuiia
JTOOPOBOJIBHOE COTJIacHe KEHIIMHBI ¥ MY>KUMHBI B KaUeCTBE OCHOBBI Opaka.
DT NPUHLUIIBI OBLTN BOCIIPOU3BEACHBI B MOCIEAYIONIMX MompaBKax K Oc-
HOBaM 1 PeCcIyOIMKaHCKUM KOJIEKCaM.

OCHOBBI BCTYNUIU B cuity ¢ 1 okTsa6pst 1968 r., oHM 3aKpernuIu Io-
JIOXKEHMSI, COOTBETCTBYIOIINE TyXy TOTO BPEMEHU — COLIMATMCTUYECKOTO
rymaHusMma. CtaBujach LieJb CO3AaHMSI KOMMYHUCTUYECKOM CeMbH, B KO-
TOPOI OJKHBI HAWTH CBOE TIOJTHOE YIOBJIETBOPEHUE Haubosiee ryooKue,
JINYHBIEC YYBCTBA JIIOACH.

B ominune ot KonuUIMpoBaHHBIX aKTOB COIO3HBIX PECITYOJIUK, TIPEXKIE
Bcero Konekca 3akoHoB 0 O6pake, ceMbe 1 onieke PCOCP 1926 r., OcHOBbI
nMen OOJIBIITYIO TTOCIEA0BATEIbHOCTD, (POPMAILHOCTD, COIepKaau OoJiee
MOAPOOHOE PeryIupoBaHUe CeMEWHBIX OTHOIIeHU. OHM TpeaycMaTpu-
BaJIM OOIIMe MOJIOXKEHMsI, BKIIoYalole B ce0s1 3aJaur ceMEeMHOro 3aKo-
HOIATEIbCTBA, TIPEAMET, UICTOUHUKY ITPABOBOIO PETYJIMPOBAaHUS, U Iaxke
HOPMBI 00 UCKOBOIT naBHOCTH (pa3m. 1). Jpyrue paszaensl mociaeaoBaTeIbHO
perympoBalii OTHOILIEHUSI, BbITeKatonue u3 opaxa (pasa. I1), ponurens-
CKUe, AIMMEHTHBIE OTHOLIEHUS POIUTEIIC U CYTIPYTOB, OTHOIIECHUSI MEXKITY
NIETbMU U IPYTUMU POJCTBEHHUKAMU, OTHOILLEHUS 10 YCTPOUCTBY ETEH,
ocraBIInxcs 6e3 nmoreueHust poauteneii (pasa. I11). Akram rpaskgaHCcKoro
COCTOSIHUS OBLI MOCBsIIeH pa3a. [V, a 3aBepialoliuM aKKOpIOM CTal
HOBBII pa3aes, perjaMeHTUPYIONINI TPUMEHEHNEe COBETCKOTO 3aKOHOAa-
TEJIbCTBA O Opake U ceMbe K MHOCTPAaHHBIM IpaxkaaHaM U JIMLiaM 0e3 rpax-
JTAHCTBA, a TAKKe TPUMEHEHNE 3aKOHOAATEILCTBA MHOCTPAHHBIX TOCYIAPCTB
¥ MEXXITYHApOIHBIX TOTOBOPOB.

ITpunsaTUio OCHOB CITOCOOCTBOBAJIO U Pa3BUTHE HAYKU CEMEIHOTO Mpa-
Ba. B 1951 r. BbIIIEeN MepBbIit yueOHUK 110 ceMeliHoMy TipaBy .M. Ceepmio-
Ba «COBETCKOE CeMeitHOe ITPaBo»', OXBATUBILIMII BCE OCHOBHbBIC MHCTUTYThI
COBETCKOI'O CEMEITHOTIO MpaBa TOro BpeMEHU .

HoBennbl OcHOB ObLIM 00YCIOBIEHBI KaK YHU(DUKALIME 3aKOHOIa-
TeJIbCTBA BCeX COI03HBIX pecnyoaukK B coctaBe CCCP, Tak u cepbe3HbIMU
M3MEHEHMSIMU B 00J1acTu Opaka, poAUTEIbCKUX OTHOIIEHUA, YCHIHOBIIE-

' Ceepdnos I M. CoeTcKoe ceMeiiHoe TpaBo: YueGHOe ocobue /ISl IOPUINIECKUX BY-
30B. M.: Toctopusnat, 1951.

* Ipase KA., ITepeamenm A. F. Periensuu // COBETCKOE rOCyIapcTBO M Ipaso. M., 1952.
No 6 (utonb). C. 77—81 (peueH3us Ha KH.: Ceepdaog .M. CoBeTcKoe ceMeliHOe TIpaBo: Yueo-
Hoe 1mocobue st Iopuandeckux By3oB. M.: Toctopusnar, 1951 (https:// naukaprava.ru/catalog/
435/1086/530340/43574)).
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HMSI U T.I1., IPOMCLISAIIMMU 110 cpaBHeHUIo ¢ 1926 r. Tak, Hanpumep, yxe
He MpUIaBajoCh MPaBOBBIX MOCAEACTBUN (haKTUuUecKoMy Opaky, 6ojee
MOIPOOHO OMpeaessICsS MOPSIAOK 3aKII0UCeHUS OpaKa, BIIEpBbIE MPEIyC-
MaTpuBaaCh BO3MOXHOCTb CHIKEHUST OpayHOro Bo3pacTa, ObLT BBEICH
WHCTUTYT HEeACHCTBUTEIbHOCTU OpaKa, HeAeCTBUTEIbHOCTH YCHIHOBJIE-
Hus. 3aMeHuscs mopsigok pacTopxkeHus 0paka. Bormpoc o pacTopxxeHun
Opaka pelrajcs B HApOIHOM Cyle JMOO B opraHax 3arca, ecjau Cympyru
HE MMeJId HECOBEPIIEHHOJETHUX IETei U BhIpakald B3aMMHOE COTJIacue
Ha pa3Bo/I.

OnHOI U3 OCHOBHBIX 0COOEHHOCTE MPaBOBOT0O PETYIMPOBAHUS CEMEii-
HOTO 3aKOHOIATeJIbCTBA B T€ TONIBI CTAJIO pa3rpaHUYeHUE KOMIIETCHLIMHU
COIO3HBIX U PECITyOJMKAHCKMX OPraHOB B PerjiaMeHTallMi CeMEHHBIX OT-
HoteHui. Tak, Col03HbIe PeCyOJUKY ObUTM HaJeIeHbI IIPAaBOM pa3pelaTh
He TOJIBKO BOITPOCHI, OTHECEHHBIE K UX BeleHUI0 OCHOBaMM, HO U T€ BOIIPO-
ChI OpauHBIX U CEMEMHBIX OTHOIIIEHU, KOTOPBIEe HermocpencTBeHHO OCcHO-
BaMU He ObLIM npenycMoTpeHbI (cT. 7 OcHoB). [TepeyeHb TakX BOIPOCOB
OBLI JOCTATOYHO IITMPOK, HAYMHAS OT COKPAIICHUS WU YBEJIMUCHUS CPOKa
pervcTpaluu opaka rmocjie noaauy 3asBJICHUS B OpraHbl 3arca 1 3aKaHIuBast
oIpeneIeHUEM MPaBWI YCHIHOBICHUS, YCIIOBUI TPU3HAHMS YCHIHOBICHUS
HEIECUCTBUTEIBHBIM, YCIOBUIA U TTIOCIEACTBUI OTMEHbBI YCHIHOBJIEHUS.

OmHako yxe B TO BpeMsi MHOTHe TTosIoKeHUsT OCHOB BCTpeyau KPUTUKY
Yy IPaBOIIPUMEHUTENICH, BIJIOTH 10 BBISIBJICHUS IIPOTUBOPEUYUI C AEUCTBY-
roueit Koncturyiueit CCCP, 0CHOBHBIMM NTPUHIIMIIAMY COLMATUCTHYE-
ckoro ctpost. Tak, Harpumep, B ¢T. 16 OCHOB roBOPUJIOCH 00 YCTAHOBJIEHUH
OTLIOBCTBA C MMOMOIIBIO JOKA3bIBAHUS IOPUANYECKUX (DAKTOB, UMEBILIMX
MCYEPIbIBAIOIINNA XapaKTep, OAHAKO ObLIO HEBO3MOXXHO MPaKTUYECKU
MPOBECTU U3BECTHBIE SKCIEPTU3bI, KOTOPHIE YK€ B TO BPEeMSI TTO3BOJISLIN
C IOCTOBEPHOCTBIO OCTIOPUTH OTLIOBCTBO B OTHOILICHUHU pebeHKa. OrpaHu-
YEHUsI B YCTAHOBJIEHMH OTLIOBCTBA BEJIN K «JIETKOMBICJIEHHOMY TTOBEIEHUIO»
MYXXUMH, a «IIepeKaablBaHue 00sI3aHHOCTEM 110 COMEPXKAHUIO M BOCITUTA-
HUIO peOeHKa Ha MaTh» BJICKJIO BOSHUKHOBEHUE TTPOTUBOPEUUST OMHOMY
13 ocHOBHBIX MpuHLMIIOB KoHnctutyuun CCCP — nmpuHLMny paBeHCTBa
nonoB (cT. 35 Koncruryuuu CCCP)'.

OcHoBBI 1968 T. HECKOJIBKO pa3 MoABEPrajlich U3BMEHEHUsIM: HauboJiee
3HauuMmbie — B 1979 1., mocne npunsatusa Koncruryuuun CCCP 1977 r.,

' [epeamenm A.F. Pa3BuTre COBETCKOrO 3aKOHOIATEIBCTBA O OpaKe U ceMbe (K 20-JIeThio
nipuHsTUs OCHOB 3aKOHOIATEILCTBA O Opake U ceMbe) // [1pobaeMbl coBepILIEHCTBOBAHUSI CO-
BETCKOTO 3aKoHomatenbeTBa: Tpynsl / MunnctepcetBo octuiiin CCCP; BeecotosHbrii Hayu-
HO-MCCIIeIOBATEIbCKUIT MHCTUTYT COBETCKOTO 3aKOHOAaTebeTBa. M., 1988. Brim. 41. C. 94—
108 (https://naukaprava.ru/catalog/435/1086/530341/48071?view=1).

51



CEMEMHOE NPABO

1 B 1990 r. — u3BMeHeHuUsI, HarlpaBJIeHHbIE Ha UMILIEMEHTALINIO TIOJIOKEHU I
Konsenun OOH o mpaBax pedenka 1989 r.'

Kodekc o bpaxe u cemve PCOCP (nanee — KobC) 6b11 yrBepkiaeH Bep-
xoBHbIM CoBeToM PCDCP 30 urons 1969 2., Bctynui B cuity ¢ 1 HOsIOpst
1969 r. u cran nmocjieAHUM KOAMMPULIMPOBAHHBIM aKTOM CEMEIHOro 3a-
KoHopareabecTBa COBETCKOIO rocyaapcTBa, XoTs B qanbHeliieM Komekc
neiicrBoBai Ha Tepputopun Poccuiickoit Menepannu Brijioth 10 1 Mapra
1996 r. — mathl BCTYIUIEHUs B cujy AeiicTBytoiiero CeMeiiHOro Koaek-
ca PD, a paszn. IV «AKTBI rpakaaHCKOTO COCTOSIHUSI» I€MCTBOBAJT B YaCTH,
He npotuBopeyvanieii CemeitHoMy Kojaekcy P®, Bripeab 10 BCTyIUICHUS
B cuity @enepanbHoro 3akoHa oT 15 Host0pst 1997 r. Ne 143-D3 «O6 akTax
rpakIaHCKOTO COCTOSTHUSI»®, T.€. 10 20 Hos10pst 1997 .

XOTsI MHOTHE BOIIPOCHI IIPABOBOI0 PEryJIMPOBaHMS OpayHbIX, POIM-
TEJIbCKUX U IPYTUX OTHOLIEHUI Haluti oTpaxkeHue B OcHoBax 1968 r., yxe
B 1950-¢ IT. «3aKOHOATEILCTBO O CEMbE U OpaKe SIBJISITIOCH TOI OTpacibio
mpasa, KOTopasi HauboJjiee TEeCHO CBsI3aHa C OBITOM, XXU3HbIO U HAIMO-
HaJIbHBIMU OCOOEHHOCTSIMU HaceJeHUs Kaxkaoi pecnyoauku. [Toatomy
CeMeiiHOe 3aKOHOAATEIbCTBO JOJIKHO ObITh OTHECEHO K KOMIIETEHILIMU
KaXXIIO COI03HOM peCIyOIuKm»’.

Hecmotpst Ha To yTo HOpMBI OCHOB BO MHOTI'OM TTOBTOpUJIMCH B Ko-
JIeKce, TeM He MeHee 3HauuTeIbHash YacTh MX MOJOXEHUI Oblla KOH-
KPETU3MpOBaHa U HE BCeTraa TOXAECTBEHHA KOAEKCaM JAPYTUX COM3HBIX
pecnyOInK, yYUThIBas OCOOEHHOCTY MEHTAJIUTETa, TPAAULIMI HaceIeHUS
pa3HbIX PETMOHOB.

Kak n OcHoBbl, KobC HaunHancs npeaMOynoii, B KOTOPOIi TpOBO3-
[JIallajJiuch 3a00Ta O COBETCKOM ceMbe, Co3IaHue Haubosee Oaronpu-
SITHBIX YCJIOBMIA TSI €€ YKPEIUICHUsI U ITPOLIBETAHUSI, POCT MaTepUAIbHOIO
0JIaroCOCTOSTHUE TpaXIaH, a TAKXKe KOMMYHUCTUYECKOE BOCITUTAHUE TIOMI-
pacTalolero MoKoJeHUs U «OYUIIeHNe» CEMEMHBIX OTHOILIIEHUI OT MaTe-
puaibHbIX pacueToB. Komekc BKIoYal B cebsl MATh Pa3aesioB, KOTOPhIE
COOTBETCTBOBaJIM CTPYKTYpe OCcHOB 1968 T., B TOM YnClie OOIIIME MOJTOXEHMUS
(pasn. I), o opake (pazn. I1), cembe (pa3n. I11), akTax rpaxkaHCKOIro COCTo-

' Mocranosnenne BC CCCP ot 13 uionst 1990 1. Ne 1559-1 «O partudukaunn KonpeH-
MM 0 TipaBax pebenka» // Bemomoctt CH 1 BC CCCP. 1991. Ne 26. Cr. 497.

? Cobpanmue 3akoHoxaresbera Poceniickoit Denepaunn (nanee — C3 PD). 1997. Ne 47.
Cr. 5340.

* Mepeamenm A.F. O xonndyKaLmy peciybIMKaHCKOTO 3aKOHOIATEIILCTBA O CeMbe, Opa-
ke 1 onieke // HayuHas KoHbepeHIMsl, MOCBSIIIIeHHAast BOTIPOcaM KOTU(MUKAITIY COBETCKOTO
pecITyOIMKaHCKOTO 3aKOHOAATebCTBA: Te3nchl MoKIanos / Bcecolo3Hblit MHCTUTYT I0PUIU-
yeckux Hayk. M., 1957. C. 14—18.
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aHud (pa3n. IV) u perynupoBaHUM OTHOLIEHUWI ¢ y4acTUEM MHOCTPAHHOTO
anemMeHTa (pasm. V).

KobC ycranaiuBas perjaMeHTaLMIO BCEX TeX BUAOB OTHOILIECHUM,
KOTOpbIe ObLIN OTHeCeHbl OCHOBaAaMM K BEACHUIO COIO3HBIX PECITyOJINK,
B TOM UYHMCJIe BO3MOXHOCTh CHUKEHMSI OpavyHOro Bo3pacTa, MOCIeCTBUS
HEIeMCTBUTEIbHOCTH Opaka, IIpaBo Ha oOpallleHue B CYJI C 3asiBJICHUEM
00 yCTaHOBJICHUM OTLIOBCTBA HE TOJILKO JIUII, KOTOPbIE yKa3aHbl B CT. 16
OCHOB, MOPSIIOK BBISIBJICHUS COTIacus peOeHKa IMPU YChIHOBJICHUH, ITpa-
BUWJIA YCHIHOBJICHMS, YCIOBUSI IPU3HAHUS YCHIHOBJICHMS HEACCTBUTE b~
HBIM, YCJIOBUSI OTMEHBI YCHIHOBJICHMUS, TTOCICACTBUS OTMEHBI 1 MHOTOE
Jpyroe.

3a 6onee yem 25-netHuit nepuon neiictus KobC B Hero Bcero BocemMb
pa3 BHOCUJIMCH MomnpaBku. BaxkHoe 3HaueHMe, 6€3yCIIOBHO, UMEIU paTUdu-
kauust KonseHnumu OOH o mpaBax pedenka 1989 r. u usmeneHnust B Konekc
nepBoii mojoBUHBI 1990-X IT., KOTOpBIE B AaJbHENIIIEM ITOATOTOBUIIN TTIOYBY
JUIST IPUHSATHS coBpeMeHHoro CemeliHoro koaekca P®d.

§ 4. CoBpeMeHHble NICTOYHUKMN CEMEIHOro npaBa

Hcropuyeckre MCTOYHMKK CEMEMHOTO IpaBa, PACCMOTPEHHBIE B IIpe-
JbLIyIeM naparpade, UMeIOT 00JIbIIIOe 3HAUEHUE HE TOJIbKO JJIST U3yYeHUST
CEMEITHOrO Mpasa, HO U JUIs TIOHMMAaHUsI COBPEMEHHOI'0 3aKOHOIAaTe/IbCTRA,
PEryJIMpPYIOLIETO CEMEHbIE OTHOILICHMSI.

BaxHeiiIM HOpMaTUBHBIM UCTOUHUKOM COBPEMEHHOIO POCCUIICKOTO
mpaBa, B TOM YMCIIe U CeMeMHOTO, saBisieTcst Koncmumyyus Poccuiickoi
Dedepayuu. Hapsiay ¢ Moa0KeHUSIMU, pACCMOTPEHHBIMU B § 2 HacTOsIIIEH
rnaBbl, OCHOBHOI 3aKOH COIEPKUT 0a30BbIE€ MOJIOXKEHUS AJIsT JTI00OTO 3a-
KoHozareabeTBa. B coorBercTBum ¢ 4. 1 cr. 15 KoHncruryunst PO nmeer
BBICIIYIO IOPUANYECKYIO CUITY, TIPSIMOE JeHICTBME U TIPUMEHSIETCS Ha BCeil
teppuropun Poccuiickoit deneparinn; 3aKOHbI U MHbIE IIPABOBbIE AKTHI,
npuHuMaembie B Poccuiickoii @eaepaiinu, He JOJKHBI TPOTHBOPEYUTD
Kouncturyunu PO.

B coorBerctBnu ¢ Koncruryimeit PO cemeitHoe 3aKOHOIATEIBCTBO Ha-
XOIUTCS B COBMECTHOM BeieHuun Poccuiickoit deaepalinu U ee CyObeKTOB
(. «x» 4. 1 c1. 72). Kak caenyer u3 4. 2 ct. 76 Koncruryuuu P®, no cemeii-
HOMY 3aKOHOJATEJIbCTBY U3AI0TCs (peiepajibHble 3aKOHbI, TPUHUMAaeMble
B COOTBETCTBMM C HUMM 3aKOHBI U MHbIE HOPMATUBHbIE ITPABOBBIC aKThI
cyonekToB Menepanmu. [Ipu aToM cornacHo 4. 5 ¢T. 76 Koncturyuunu PO
3aKOHBI ¥ MHbIE HOPMATHBHbBIEC IIPABOBbIC aKThl CYyObeKTOB PDeaepalinn
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HE MOTYT IIPOTUBOPEYUTH (hefepaibHbIM 3aKOHAM. B ciydae Takoro mpo-
TUBOPEUHUS TPUOPUTET MPUHALICKUT (heaepaibHbIM 3aKOHAM.

OCHOBHBIM aKTOM, PETYJIMPYIOIIMM CEMEHbIC OTHOIICHHUSI, B HACTOSI-
11ee BpeMsl, 6e3yCIoBHO, sBIsieTcst Cemelinblili Kooekc, KOTOPBIi ONpeaesieT
OCHOBHbIE IIPUHIIMIILI CEMEMHOTIO IIPaBa, yCTaHABIMBAET OCHOBHbBIC Havyalia
MPaBOBOTO PErYJIMPOBAHUS CEMEIMHBIX OTHOILICHUH (CM. § 2 HacTosIIei
TJIaBhl).

I'paxkmaHCKMIT KOIEKC PEryarMpyeT LesIblil psii BOIIPOCOB, CBSI3aHHBIX
C CeMEIHBIMM OTHOIIEHUSIMU, COOTBETCTBEHHO U B CeMeiiHOM KozeKce
€CThb I'paXkIaHCKO-TIpaBOBbIe HOPMBI. B 000MX KoieKcax eCTh OTChUIKM KaK
K CEMEITHOMY, TaK U K I'paXXIaHCKOMY 3aKOHOIATEIbCTBY (CM., HAIIpUMED,
ct. 256 T'K P® «O611as cob¢cTBeHHOCTD cyrnpyros» wiu cr. 100 CK PO
«Mopma cornamieHust 06 yruiate ainmMeHToB»). Kak u 'K PD, CemeiiHbrit
KOJIEKC SIBJISIETCS] BaXKHBIM MICTOYHMKOM YaCTHOTO ITpaBa.

W3 npyrux denepaabHbIX 3aKOHOB, COACPXKAIIX HOPMbI CEMEHHOTO
npaBa, ClIeayeT BBIACIUTDb gedepanvhble 3akoHb om 24 ampenst 2008 T.
No 48-D3 «06 onexe u noneuumenscmees' u om 16 anpenst 2001 r. Ne 44-P3
«0 eocydapcmeenHom banKe OaHHLIX 0 Demsx, 0CMABUIUXCs 0e3 noneYeHus
podumeneir»’. HOpMbI CEeMEHOTO MpaBa COAECPKATCs U B PSiAe APYTUX 3a-
KOHOJATEAbHBIX aKTOB, HAIIPUMep B (heepalibHbIX 3aKOHAX OT 15 HOSIOpsI
1997 r. No 143-D3 «06 akmax epaxcoancko2o cocmosnus»’, oT 24 Uions
1998 r. N 124-D3 «06 ochosnbix eapanmusnx npae pebernka ¢ Poccuii-
ckoit Dedepayuur*, Kuauwnom kodekce Poccuiickoii Pedepayuu (nanee —
XK P®D) u np.

Ha ghedepanvrom yposre cemeiinvie OMHOUEHUsL pe2yAUpYIOMcs He MOAbKO
3aKoHodamenvHbiMu akmamu, Ho 1 ykazamu Ilpezudenma PP (Haripumep,
Vka3 [pe3unenrta PO ot 28 nexabpst 2012 1. Ne 1688 «O HEKOTOPBIX Mepax
10 pean3aliy ToCy1apCTBEHHOM MOJUTUKY B c(pepe 3aluThl AeTei-CUPOT
U IeTeii, ocTaBIIMXCs O3 MOIeYeHUsT POIUTEICH»’), U HOCMAHOBACHUS -
mu Ilpasumenscmea P® (Hanipumep, nocraHoBieHue [1paBurenbcrBa PO
ot 11 cenra6ps 2020 r. Ne 1396 «O neare1bHOCTA OPraHOB M OpraHu3aLni
MHOCTPAHHbBIX TOCYIAPCTB 10 YCHIHOBJICHUIO (YI0YEPEHUIO) IeTeil Ha Tep-
putopuu Poccuiickoii @enepaliii 1 KOHTPOJIE 3a €€ OCYIIECTBICHUEM»®). ).

' C3 P®. 2008. Ne 17. Cr. 1755.
> C3 P®D. 2001. Ne 17. Cr. 1643.
> C3 PD. 1997. Ne 47. Cr. 5340.
* C3 P®D. 1998. Ne 31. Cr. 3802.
* C3 PD. 2012. Ne 53 (u. 2). Cr. 7860.
¢ C3 P®D. 2020. Ne 38. Cr. 5875.
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BaxxHo, uTo0b1 HopMaTuBHbIe akThl [Ipe3unenra PO u [Npasutenscrea PO
MPUHUMAJIKCH B CIIyYasix, HEIMOCPEACTBEHHO mnpenycMoTpeHHbIX CK PO
60 IpyruMu eaepalbHbIMU 3aKOHAMU.

HeckoJibKo CII0B ciieayeT cka3aTh O BeAOMCTBEHHBIX HOPMATUBHbIX aK-
TaX, IPMHUMAEMbIX MUHUCTEPCTBAMU 1 UHBIMU (belepabHbIMU OpraHaMu
MCIIOJHUTEIbHOM BJacTU. B OTHOIIIEHMM TaKMX JOKYMEHTOB CYILIECTBYET
oOliee nMpaBuiio, BeipaxkeHHoe B Yka3e [IpesuneHta P or 23 mas 1996 r.
Ne 763 «O nopsinke ory0JIMKOBaHUS U BCTYIJIEHNS B cuiy akToB I1pesn-
nenrta Poccuiickoit @enepauyn, [MpaBurensctsa Poccuiickoit deaeparin
UM HOPMATUBHBIX ITPABOBBIX aKTOB (pefepasbHbIX OPraHOB UCIIOJHUTEILHOM
Bractu»', a Takxke B [loctanosnenuu Ipasurensctsa P®D or 13 aBrycra
1997 r.?

CorylacHO Ha3BaHHBIM aKTaM HOPMATUBHbIE aKThl MUHUCTEPCTB U APY-
rux enepaabHBIX OPraHOB MCIOJHUTEIBbHOM BiacTu Poccuiickoit Mene-
paluu, 3aTparuBalolye paBa, CBOOOIbI U 3aKOHHbIE MHTEPEChI TpaKaaH
WJIM HOCSIILIME MEXBEIOMCTBEHHBII XapaKTep, H00Aexcam 20Cy0apcmeeHHoil
peeucmpayuu 6 Munucmepcmee ocmuyuu PD, oguyuanvnoii nybauxayuu
B rasere «Poccuiickas razera» unu bronnereHe HOpMaTUBHBIX aKTOB (e-
JiepaibHbIX OPraHOB MCIIOJIHUTEIbHOM BJIACTU M pa3MelleHUIO Ha odu-
LIMAJIbHOM MHTEPHET-IIOpTaJle MPaBOBOM MHGbOpMaLUU (WWW.pPravo.gov.
ru), KOTopble JOJDKHBI OCYIIECTBISIThCSA He mo3nHee 10 mHeil mocie ux
rocyaapCTBEHHOI peructpauuu. [1pu 3ToM akThl, He MPOIIEAIINE FOCY-
JMAapCTBEHHYIO PETUCTPAIIMIO, a TAKXKE 3aperMCTPUPOBaHHbIE, HO HE OIy0-
JINKOBAaHHBIE B YCTAHOBJICHHOM IOPSIIKE, HE BJIEKYT 3a COOO0M MPaBOBBIX
TMOCJIENCTBUM.

Kak ykaspIBaioch paHee, CeMEiTHbIe OTHOILIEHUSI MOTYT PETYJIMPOBATLCS
HOPMAaTUBHBIMU akTaMu cyobekToB Denepanmn (pecnydianK B cocTaBe
Poccniickoit @enepanun, Kpaes, odnacteii, roponoB MockBbl, CaHKT-
ITetepOypra u CeBacTornoJisi, aBTOHOMHOI 00JIaCTH, a TAaKXKe aBTOHOMHBIX
OKpyroB). B cBorw ouepenb akThl cyobekToB Deaepaliny TakxKe AeISTCs
Ha 3aKOHOJATE/IbHbIC aKThI IIPEICTABUTEILHBIX OPTaHOB rOCYIapCTBEHHOM
BJIACTU M MHbIE HOPMATHUBHBIE TIPABOBbIC aKThl, IPUHUMAEMBbIEC B Ipee-
JlaX CBOEi KOMITETEHIIMK UCITOJIHUTEIbHBIMU OPraHaMy FOCY1apCTBEHHOM
BJIACTH.

OpraHbl MECTHOTO CaMOYIIpaBJIeHMsI BIIpaBe MPUHUMATh PELLICHUSI, BIIM-
SIOLIME HA CEMEMHbBIE OTHOLUEHMS, OHAKO UX KOMIIETEHLIMS CYIIECTBEHHO
orpaHudeHa (cMm., Haripumep, ct. 13 CK).

' C3 PD. 1996. Ne 22. Cr. 2663.
2 C3 P®. 1997. Ne 33. Cr. 3895.
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MexayHapoaHble J0TOBOPBI, YYaCTHULIEH KOTOPHIX siBiisieTcst Poccuii-
ckast Denepalius, TaKKe MOTYT PEryJMpoBaTh CEMEHbBIC OTHOILIEHUST (CM.
§ 1 r71. 8 Hacrosiero yueoHuKa).

BecoMbIM MCTOYHMKOM CEMEMHOrO MpaBa sIBjsieTcs cyaeOHast mpak-
THKa cynoB obueii opucankiuuu u KoncturyumonHoro Cyna. Crnenyet
OTOBOPUTHCS, UTO CYIbl HE SIBJISIIOTCS IMPaBOTBOPYECKUM OPTaHOM, OHU
ocyuiecTBIsoT nipaBocyave. Bepxosubiit Cyn u Koncturyimonnsiit Cyn
SIBJISIIOTCS CYyOBEKTaMU MpaBa 3aKOHOJATEIbHOW MHULIMATUBBI IO BOTIPO-
caM ux BeneHus (ct. 104 Koncruryuun P®D), Ho camu OHU ITpaBOBbIE aKThI
He nmpuHuMatoT. CyneOHast MpakTHKa UMeeT OOJIbIIoe 3HaYeHE B IIPABOBOM
00pa30BaHUU U HAYYHOI AESITEIbHOCTH.

Ha ocnosanuu ct. 126 Koncturyimu P® Bepxosubiii Cyn P®D, ssissich
BBICHIMM CYIeOHBIM OPTaHOM 10 2PaNCOAHCKUM, 0eAaM, PA3DPEUEeHUIO FKOHO-
MUMECKUX CNOPO8, Y20N08HbIM, AOMUHUCMPAMUBHbIM U UHBIM 0eAaM, noocyo-
HbIM cyoam obuyell FpucOUKuuY U apoumpaxicHbvim cyoam, Hapsiay ¢ CyneOHbIM
HaI30pOM JAeT pa3bsCHEHMS 110 BOIIpOcaM CyaeOHOM mpakTuku. Takue
pa3bsICHEHUsI CIIOCOOCTBYIOT MPaBUJIBHOMY U €IMHOOOpPAa3HOMY IIPUMe-
HEHUIO HOPM MpaBa, B ToM uucie CeMeiHOro Kojaekca U Ipyrux akToB,
coliepKalluX HOPMbI CEMEIHOro Tpasa (CM., HallpuMep, MOCTAaHOBICHUS
ITnenyma Bepxosroro Cyma P® ot 26 nekabpst 2017 r. Ne 56 «O nipyiMeHeHU
cyJdaMU 3aKOHOIATEIbCTBA MPU PACCMOTPEHUU e, CBSI3aHHBIX CO B3bl-
CKaHUEM aJlMMEHTOB»', oT 16 Mas 2017 r. Ne 16 «O npuMeHEeHUU CyTaMu
3aKOHOJIATE/IbCTBA IIPU PACCMOTPEHUU e/, CBSI3aHHBIX C YCTAaHOBJICHUEM
MPOUCXOXKIAeHUS aeTeit»’, oT 14 Hos0ps 2017 r. Ne 44 «O npakTuKe Mpu-
MEHEHMSI CyaMy 3aKOHOIATEIbCTBA MPU Pa3pelICHUU CIIOPOB, CBSI3aHHbBIX
C 3allIMTOM IpaB U 3aKOHHBIX MHTEPECOB peOeHKa MpY HENOCPEACTBEHHOM
yIpo3e ero >KM3HU WX 3I0POBbI0, a TAKXKE MPY OrpaHUYCHUN WIM JIUIIICHUN
POIUTEILCKUX IIpaB»’, OT 5 HOsIOpst 1998 r. Ne 15 «O npuMeHeHuu cyaaMu
3aKOHOJATE/ILCTBA MPU PACCMOTPEHUU JEJ1 O PACTOPKEHUM Opaka»* u Jip.).

C yyeToMm paciumpeHust B cootBeTcTBuM co cT. 5 'K P® chepsl mpume-
HEHUsT 00bIuast, 110l KOTOPHIM IMTOHUMAETCSI CJIOXKUBILIEECS U IIIUPOKO MPU-
MEHSIEMOE B KaKOI-1100 00J1aCTH HE TOJIBKO MPEIITPUHUMATEILCKOM, HO 1
MHOI IeSITeIbHOCTH, He TIPEIYCMOTPEHHOE 3aKOHOAATEIbCTBOM IIPABUIIO
MOBEJACHUS HE3aBUCUMO OT TOro, 3a(UMKCHUPOBAHO JIM OHO B KAKOM-JIMOO0
JOKYMEHTE, 00bIlYay MOTYT OBbITh IIPM3HAHBI ICTOYHMKOM CEMEHOTrO IpaBa,

" Biowterenb BepxoHoro Cyma PD. 2018. Ne 4 (arpesin).
’ Broterenb BepxosHoro Cyna P®. 2017. Ne 7 (uosb).
* Broterenb BepxosHoro Cyna P®. 2018. Ne 1 (siHBaps).

* Bromrerens BepxosHoro Cyna P®. 1999. Ne 1.
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HecMOTps Ha To, 4yTo B CK P®D OHM He yITOMUHAIOTCS B KAYECTBE CAMOCTO-
SITeJIbHOTO UCTOYHMKA, HATIPUMED, MMPUCBaNBaTh peOECHKY (haMMIIMIO OTIIa
MPU pa3HbIX (haMWITUSIX POAUTENICH MM O0bIUail MPUCYTCTBUS CBUACTECH
pu peructpanu o6paka. Ha ucroab3oBaHue 00bIuaeB MHOTAA HATIPSIMYIO
ykasbiBaeTcsd B CK P®. Tak, B coorBeTcTBuHM C B 11. 2 ¢T. 58 CK P®D nms
pebeHKY TaeTcs MO COrAlleHUIO POIUTEIe, OTYECTBO MPUCBAUBAETCS
110 UMEHH OTIIa, €CJIM MHOE HE MPEeAYCMOTPEHO 3aKOHAMU CyOBbeKTOB Poc-
cuiickoit Pegepaly WIIM HE OCHOBAHO Ha HALlMOHAJIbLHOM OObIYae.

§ 5. AHanorus B ceMeiHOM npase

[MpuHUMast 3aKOHOIATEIbHbIE aKThl, 3AKOHOIATE/Ib 3a4acTyI0 CTpe-
MUTCSI YPEryJIMpOBaTh MaKCUMaJIbHbII KPYr OTHOLIeHUIt. OQHAaKO, KaK
M3BECTHO, XN3Hb Ooraye JItoOOM TeopeTUUecKoil KoHCTpyKiuu. Kpome
TOrO, XXM3Hb U3MeHYUBa. [10SIBISIOTCS OTHOLIEHUSI, KOTOPbIE IIPABOM
HE yperyJupoBaHbl. B Takux ciiydasix rOBOpPST, UTO CYILIECTBYET IIpobe
B IIpaBe (3aKOHOAATEJIbCTBE), T.€. CYIIECTBYIOT OTHOIIEHMSI, BXOISIIIIE
B IIPEIMET IIPABOBOIO PEryjanMpoBaHus (CEMEHOI0) 3aKOHOAATEIbCTBa,
HO OHO I10 ITOBOY TAKMX OTHOLIEHUI «XPAaHUT MOJIYAHKUE», HET COOTBET-
CTBYIOIIMX HOPM U B IPpaxkIaHCKOM 3aKOHOJATEIbCTBE. B TaKMX cCUTyaLusix
Y4aCTHUKU OTHOIIEHUI ONpeesiioT CBOU IIpaBa U 00s1I3aHHOCTH COIJIa-
meHueM. OOBIYHO MPU 3TOM CUYUTAIOT, YTO COBEpIIEHA cAeKa (3aKJo-
YeH JIOrOBOP, 3aKJII0OYEHO COTJallleHUe), He MPEeAyCMOTPEHHAsI 3aKOHOM,
HO €My He IPOoTHBOpeYalasl.

MHorma cTOpoHbI 3aKJII0YAIOT U3BECTHBIM 3aKOHY JOTOBOP (HaIpUMep,
OpayHblii TOrOBOP) M BKJIIOYAIOT B HEIO YCJIOBMS, HE MPEAYCMOTPEHHbIE
3aKOHOM (3aKOHOIATEILCTBOM), HO eMYy He MPOTUBOpEYaIne.

PerynsitopamMu OTHOIIEHUI SIBIISIIOTCSI 3aKOHOAATEILCTBO 1 JOTOBOD.
Ecnu HeT HM TOrO, HU APYTrOro, TO MPUXOAUTCS MPUOEraTh K aHAJOTUH,
o yeM u rosopurtcs B cT. 5 CK P®: «B ciryuae, eciiv OTHOLIEHUST MEXIY
YJIeHAMU CEMbM HE YPETYJIMPOBAaHbI CEMEMHBIM 3aKOHOIATEILCTBOM WU CO-
[JIAlIeHUEM CTOPOH, U IIPY OTCYTCTBMM HOPM T'PaKJIaHCKOIO IpaBa, IpsiMo
PEryJIMPYIONINX YKAa3aHHbIE OTHOIIEHUSI, K TAKUM OTHOIIEHUSIM, €CJI 3TO
HE IIPOTUBOPEYUT UX CYLIECTBY, IPUMEHSIIOTCSI HOPMbI CEMEITHOTO 1 (MJ1n)
rpaXkIaHCKOTO MpaBa, PeryJIupyrollKe CXOAHbIe OTHOILIEHUS (aHAJIOTHST 3a-
KoHa). [Ipy oTCYyTCTBMM TaKMX HOPM IMpaBa U 00s13aHHOCTH YJIEHOB CEMbU
OIPEIEISIIOTCS UCXOMIsl U3 O0IIMX Havyald U MPUHIMUIIOB CEMEMHOTO WIN
rpaXkIaHCKOro MpaBa (aHAJIOIrKs IpaBa), a TAKKe MPUHLIMIIOB TYMAHHOCTH,
Pa3syMHOCTH U CIIPaBEIJIMBOCTI».
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CuuTaeTcs, 4YTO 3aKOHOIATEILCTBO (B TOM YMCJIE CEMEIHOE) MPUMEHS -
€TCSI 110 aHAJIOTUH B TeX CIydyasix, KOTAa CyIIecTByeT mpoben B mpase. Kak
MPENCTaBISIeTCsI, AaHAJIOTHS 3aKOHA M aHAJIOTHSI TTpaBa TPeOYIOTCS IIPU HaIM -
YU TaKOTO Mpo0esia, €CJIM COOTBETCTBYIONINE OTHOILIEHMS HE PETYIMPYIOTCS
u noroBopom. [Ipu 3TOM TNpaBuIbHEe OBLIO ObI TOBOPUTH HE O TIpodeIax
B IIpaBe, a 0 Mpobejiax B IPaBOBOM PETyJIMPOBaHUM.

AHaJIOrus1 3aKOHa JOITyCTUMAa MPY HAJTUYUM CJASAYIOLINX YCIOBUA.

Bo-nepBhIX, CYIIIECTBYIOT CEMEIHBIC 0MHOUleHUs, He Ype2yAupO8aHHble
3aKO0HO0amenbcmeom, T.e. OTHOIIICHMUSI, BXOISIIUE B MPEeIMET CEMEIHOIo
mnpaBa, HO MPaBUJ, PETJaMEHTUPYIOIINX TaKUe COLMATbHBIC CBSI3M, 3a-
KOHOIATEIBCTBO HE COACPKUT.

Bo-BTOpBIX, TaKUE 0mHOUIEHUS He peenaMeHMUPOBAHbL U COAAUIeHUEeM
cmopo (KOTOPOe He TIPOTUBOPEYUT 3aKOHOAATEIHCTBRY).

B-Tpetbux, cymecmayem 3axkoH uau uHoii npagogoil aKkm, Komopuim pezy-
AUPYHOMCSL CXOOHblEe OMHOUIEHUS.

B-ueTBepThIX, npumerenue yKazaHHo2o cx00H020 3aKkoHa (MHOTO MPaBo-
BOTO aKTa) K TaHHOMY (HEe yperyJupOoBaHHOMY 3aKOHOMATEJIbCTBOM WU
JIOTOBOPOM) CEMEITHOMY OTHOILICHUIO He NPOmuUgopeuum cyuecmey Takoro
OMHOWeEeHUS.

AHaJiorusi mpaBa J0MyCcTUMa, KOTrJa ceMeifHbIe OTHOIIICHUSI HE Ypery-
JIMPOBaHbI 3aKOHOJATEJILCTBOM U (MJIM) JOTOBOPOM M HET 3aKOHA (MHOTO
MPaBOBOTO aKTa), PETIAMEHTUPYIOILIETO CXOTHbIE OOIIECTBEHHBIE OTHOIIIE-
HUsl. AHanoeus npasa o3Havaem onpedeserue npag u 00s3aHHOCMell y4acm-
HUKO08 CeMellHbIX OMHOUEHUN UCX00s U3 00WUX HAYAN U CMbICAA CeMeliH020
3axonodamenscmea. CeMeiitHOe 3aKOHONATEIbCTBO NCXOAUT U3 HEOOXOIM -
MOCTH YKPEIIJICHUsI CEMbH, TIOCTPOSHHSI CEMEITHBIX OTHOIICHUI Ha YyBCTBaX
B3aMMHOM 008U U yBaxkeHus U T.1. (cT. 1 CK). CMbICT ceMelitHOro 3aKo-
HOJATEJIbCTBA BPSI JIM MOXKHO OIPENeIUTh OMHOI (hpa3oii, OH MOXET OBbITh
00OHapyKeH JIMIIb B pe3ybTaTe aHaJIM3a BCeX CEMEITHO-TIPaBOBBIX HOPM.

ITpu ncnonb3oBaHMM aHAJIOTMU MPaBa HEOOXOAMMO YUUTHIBATh TPEOOBA-
HUSI TOOPOCOBECTHOCTHU, TYMAaHHOCTH, pa3yMHOCTH U CIIPABETMBOCTU. DTU
OLICHOYHBIE KATErOPUU IO3BOJISIOT YYECTh OIpee/IeHHbIE 00CTOSITEILCTBA
KaXI0M KOHKPETHOM CUTYyalluU.

§ 6. JlIutepaTtypa no cemeriHomy npasy
ITo cemeitHoMy TTpaBy OIMyOJUKOBAHO JOCTATOUHO OOJIBIIOE KOJTMYECTBO
pa6oT. [Tonaraem BO3MOKHBIM BBIIEIUTh HanOoJIee 3HAUYMTEIbHbIE, C HAIlIeH

TOYKU 3PEHMUSI, TPYIBI.

58



Mnaga 1. MOHATUE CEMEVHOTO NPABA. MPUHLMMbI CEMEVIHOTO MPABA

OCHOBOI1 171 pa3BUTUsS HAayKW CEMEHOTOo MpaBa Kak B Poccuu, tak
M 3a pyOeskoM TTOCTYKIIIO yacTHoe mpaBo dpeBHero Puma. B ¢Bsi3u ¢ aTum
MpU U3yYEeHUHU Kypca Mpexkae BCero HeoOXoauMo o0paTUThCs K paboTam
B.M. XBocTtoBa «Cucrema pumckoro npaba. CemeitHoe npaBo. Hacnen-
cTBeHHOe npaBo» (1883), C.A. MypomiieBa «I'paxkmaHckoe mipaBo JIpeBHe-
ro Puma» (1909), «PumMckoe yactHoe npaBo» (mox pea. M.b. HoBuuikoro
u N.C. ITeperepckoro (1948)).

HauGonbimii Bkiag B popMUpoBaHUE HAyKU OTEYeCTBEHHOTO CEMEHOTO
npasa, 0e3yCIOBHO, BHEC M3BECTHEMIIMIA poccuiickuit uuBunucT A.M. 3a-
TOPOBCKUIA, CO3AABIIMI HETIPEB30MACHHBIN 1 Mo ceit AeHb Tpya «Kypc ce-
MeitHoro mipaBa» (1909). M3 nmpousBeaeHuii, HamucaHHbIX 10 1917 1., cie-
JyeT TaKXKe o0paTuTh BHUMaHUe Ha «MccaenoBaHus 10 pycCKOMY IIpaBy
ceMmeitHoMy u HacneacTBeHHoMy» WM.T'. Opinanckoro (1877), «Ovepk 1opu-
MUYECKUX OTHOIIEHUH, BOZHUKAIOIINX U3 ceMeliHoro coro3a» K.II. Kage-
nmHa (1884), «O6 oTHOILIEHUSIX CYIIPYToB 1o MMyiiectBy» A.MD. Kasumupa
(1884), «O 6payHOM CO103€, paCTOPXKEHUHU OpaKa, BIACTU POAUTENICH U IPOY.»
A.3. Cokonockoro (1889), «JInuHoe 1 UMyIIECTBEHHOE IMOJIOXKEHUE 3aMYXK-
Hel XXeHIIMHBI B TpaXkaaHckoM mpaBe» B.M. Cunatickoro (1910).

Henwsst Takke He yrnmoMsiHyTh 0 cucteMHbIX padoTax K.I1. [TobemoHoc-
nesa «Kypc rpaxnaHckoro npasa» B Tpex Tomax (1896), H.C. CyBoposa
«YuebHuK epkoBHoro rnpaa» (1908), B.1. Cepreesuua «Jlekuuu u uccie-
JIOBaHUSI MO ApeBHEM ucropum pycckoro mpasa» (1910), FO.C. 'ambapoBa
«I'paxnanckoe nipaBo» (1911), I'.®. IllepiieHeBruya «Y4eOHUK PyCCKOIro
rpaxxgaHckoro npasa» (1911), I.U. Meiiepa «Pycckoe rpaxknaHckoe npaBo»
(1914), U.A. TToxpoBckoro «OCHOBHBIE TTPOOIEMbI TPAKIAHCKOTO TIpaBa»
(1917), B KOTOPBIX pacCMaTPUBAJIMCh UHCTUTYTHI CEMEITHOTO TTpaBa B KOH-
TEKCTe HAYKU TPakIaHCKOTO IpaBa, MOCKOJbKY TPaAUIIMOHHO CeMeitHOe
MPABO CYUTATIOCH COCTABJILIOLLEH IPaXXIaHCKOTO MpaBa.

O nuTtepatype Mo coBeTcKomy ceMeiiHoMy mpaBy 1920—40-X rr. Mbl
roBopuIu B § 3 Hacrosel riaaBbl. Hemanyio jenTty B pa3BuTHe CEMEITHOTO
npasa B Poccuu BHecm coBeTckue yueHble. M3 TpyaoB coBeTCKOTOo rneproaa
MOXHO BbIIeIUTh «CoBeTcKoe cemMeitHoe rnpaBo» .M. Ceepmiona (1951),
«JInyHbIe Y UMYLIECTBEHHBIE OTHOIIIEHUS B COBETCKOI cembe» H.B. Padu-
HoBuu (1952), «CoBetckoe ceMeiiHoe npaBo» B.A. Tapxosa (1963), «Cemeii-
Hoe npaBo» B.A. Pacennena (1967), «OcHOBBI 3aKOHOAATEIBCTBA O Opake
u cembe» A.U. Tleprament (1969), «Cemeiinbie mpaBooTHoleHust B CCCP»
E.M. Bopoxeiikuna (1972), «MmyiectBo cynpyros» B.I1. Hukutunoii
(1975), «3akoHOmATENLCTBO O OpaKe U CeMbe: MpakKTUKa MPUMEHEHMUS,
HekoTopble Borpockl Teopun» B.I1. IllaxmaroBa (1981), «CoBeTckoe ce-
MeitHoe ripaBo» I'.K. MatBeeBa (1985), «Bompochl cOBeTCKOTO ceMeitHOTO
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npaBa B cyneOHo nmpakTuke» A.M. bensikosoii (1989), KomieKTUBHYO
MoHorpaduio «3aKOHOAATEILCTBO O OpaKe M CeMbE U MpaKTHUKa €To Mpu-
meHeHus (x 20-netuto OcHoB 1 KobC PC®CP)» (nox pen. JI.M. 3Bsirun-
uesoii, JI.T'. Kysnenosoii, I'.1. CrpenbHukosoii, H.M. MacieHHUKOBOI
u b.H. Mespuna (1989)).

M3 coBpeMeHHOI JINTepaTyphbl 110 TAHHOM TeMAaTUKE CJIEIYET BbIICIUTh
«CemeitHoe mpaBo: YueOHUK» M.B. AHTOoKOAbCKOI (2013), «CemeiiHoe
npaBo: YueOHUK st By3oB» A.M. Heuaeoii (2020), «CemeiiHoe TpaBo:
YueOHUK 1151 akageMuueckoro 6akaigaBpuara» A.M. HeuaeBoii (2014),
«Cewmeiinoe npaBo» JI.H. ITuenunuenoii (2014), ctateio JI.FO. MuxeeBoii
«Pa3ButHe KoauduKauu pocCUCKOro ceMeiHoro mpasa» B Kuure «Ko-
nuduKanys poccuiickoro yactHoro npasa 2017» (mon pen. I1.B. Kpame-
HUHHUKOBA (2017)).

Oco00ro BHUMaHUS 3aCIyKMBAaIOT KOMMEHTapU1 K KOIU(PUITUPOBAH-
HBIM aKTaM 110 CEMEMHOMY IpaBy, B YaCTHOCTU B COBETCKMUI1 IEPHOI —
kommeHTapuu K Konekcy PCOCP o 6pake u cembe, a ¢ 1996 1. — KOMMEH-
tapuu K CemeliHomy konekcy PD. B ux uncie Kommenrapuii k Kogekcy
o Opake u cembe (riox pea. H.A. Ocetpona (1982)), KommenTtapuii k Ce-
MeitHoMy Kozekcy Poccuiickoit @enepanny (yaeOHO-TIpaKTHUECKMiA) (01,
pen. .M. Kysnenonoii (2002)), KomMmeHTapuit kK CeMeiiHOMY KOAEKCY
Poccniickoit @eneparuu JI.M. IMuenunuesoit (2011), IMocTaTteitHbli
kKoMmMmeHTapuii K CemeitHoMy Komekcy Poccuiickoit @enepaunn, Dene-
pasibHOMY 3aKOHY «O0 oreke U MoneYynTeIbCTBe» U DenepabHOMY 3aKOHY
«O0 akTax rpaxgaHckoro coctostHust» (mox pea. I1.B. KpamennHHukoBa
(2012)).

BesycnoBHBINM MHTEPEC BbI3bIBAIOT U COBPEMEHHBIE pabOThI, TOCBSI-
LIEHHBIC OTACIbHBIM UHCTUTYTaM CEMEIHOro IpaBa, B yacTHocTU «Ore-
Ka U MOIeUYnTEeNIbCTBO: Teopus U npakTtuka» JI.}FO. MuxeeBoii (rmon pen.
P.I1. ManankoBoii (2004)), «ITpaBooTHOIIEHUST COOCTBEHHOCTH CYIIPYTOB»
A.B. CnenakoBoii (2005), «<AnTMMeHTHbIE 00513aTeILCTBA U 00SI3aHHOCTU
yneHoB ceMbl: IIpakTuueckoe nmocodue» JI.B. TuxomupoBoii (mion pen.
M.IO. Tuxomupona) (2011), «ATUMEHTHBIE TIpaBa U 00SI3aHHOCTU YJIEHOB
cembu: [TpakTuueckoe nocoodue» M.10O. Tuxomupona (2011), «CypporaTHoe
MatepuHCTBO B Poccuiickoit deaepatinu: mpooieMbl TEOPUU U TPAKTUKU:
Momnorpadusi» T.E. bopucosoii (2012), «CemeliHblit cTaTyc pedeHKa: po-
6semMbl Teopuu U pakTuku: Monorpagus» H.B. JleroBoii (2018), «I1paBo-
BbIE TapaHTUU B chepe anmmeHTupoBanus: Monorpagus» J1.C. KceHodoH-
toBoit (2018), «IIpasa nereit» H.H. Tapycunoii, O.U. Counesoii (2019),
«Bce 0 B3bIcKaHUM anMMeHTOB. Teopust ¥ IPAKTUKA: HAyYHO-IIPAKTUUECKOE
nocobue» F0.®. Becnanona (2020).
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W pasymeercsi, HeJib3sl HE YIIOMSIHYTh O MPOU3BEACHUSIX Pa3HBIX JIET,
MOCBSIIIIEHHBIX 3apyOeXKHOMY 1 MEXKIYHApOIHOMY CEMEMHOMY mpaBy. B ux
yucie: «Borpockl 6paka ¥ pa3Boja B MeXIyHapOIHOM YAaCTHOM ITpaBe»
H.B. Opiosoii (1960), «Bpak 1 ceMbsi B MEXXIyHapOIHOM YaCTHOM ITpaBe»
(1966), «MexayHapomHas 3aiuTa npaB 1 uHtepecos aeteit» M. K. T'opo-
netkoii (1973), «bpak u pa3Bof B 0ypxkya3HoM ceMeitHoM rpaBe» O.A. Xa-
30B0i1 (1988), «CeMeiiHbIe OTHOLIEHMS B MEXKAYHAPOIHOM YaCTHOM IpaBe»
H.A. Ille6anoBoit (1995), «CemeitHoe npaBo Poccuiickoit Penepannu
¥ UTHOCTPAHHBIX TOCYAapPCTB: OCHOBHBIE MHCTUTYThI» (1o pea. B.B. 3anec-
ckoro (2004)), «Cemeiinoe mipaBo Ha pyoexke XX—XXI BekoB: K 20-J1eTuio
Konpenuu OOH o npaBax pedbeHka: Matepuanbl MexxayHapoaHO Ha-
YYHO-MpaKTU4YecKoi KoHpepeHuum» (2011), «bpaunsrit gorosop B Poc-
cuiickoir Meneparuu, Ipyrux rocynapcrBax — yyactHukax CoapyskecTBa
HezaBucumbix I'ocynapctB u bantum: YuyeOHO-pakTUyeckoe mocoodue»
A.H. Jlesymikuna (2012), «MHCTUTYT YyCchIHOBNEeHUS B Poccun u cTpaHax
EBpomnbl: cpaBHUTENLHOE TEOPETUKO-TTPpaBOBOe ncciaenoBanmes» JI.A. Cmo-
nHoi u .B. 3anecenckoii (2014), «ITpobeMbl KOJIU3MOHHOTO PEryJIn-
poBaHUs ceMeiHO-OpayHbIX OTHOIIEHUI B ITpaBe Poccuiickoit Denepann:
Momnorpagpus» nion pen. C. T. Makcumenko, O.FO. Cutkona (2019).

Jlumepamypak an. 1

1. 3aeoposckuii A. 1. Kypc cemeitnoro mnipaBa (1o usm.: Onecca, 1909). M.:
3epuaino, 2003.

2. Makeesa O.A. Cemeiinoe nipaBo Poccuiickoit Denepainn: OCHOBHBIE

Mpo0OJIeMbl, TTIEPCIIEKTHUBBI TaTbHEHIIEeT0o pa3BuThs. MeTomoorus mpe-

rnojaaBaHus ceMeiiHoro npasa B Poccuiickoii @enepanuu // CemeitHoe

¥ kuauirHoe mpaso. 2009. No 1.

Cunaiicxuii B. Y. Pycckoe rpaxnaHckoe rpaBo. M.: Craryt, 2002.

4. 3aKoHOIATENbCTBO O Opake M CeMbe M IMpaKTHUKa ero MpuMeHeHUs
(x 20-neturo OcHoB 1 KoBC PC®CP) / Ilox pen. JI.M. 3BsruHiie-
Boii, JI.I'. Kysnenosoii, .. CtpensHukoBoit, H. . MacneHHUKOBOi1
n b.H. Me3puna. Ceepanosck: CBepIJIOBCKUI IOPUANYECKUI MHCTU -
TyT, 1989.
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MaBa 2

3AKTIOYEHUE U NPEKPALLEHUE BPAKA

§ 1. MoHATMe 6paka

3aKoHOIATEIbCTBOM He oIpeaensieTcs moHsaTue opaka. Ognako Ce-
MEUHBIN KOAEKC U APYrue HOPMATUBHBIE TTPABOBBIEC AKThI LIIMPOKO OTIe-
PUPYIOT JAaHHBIM TTOHATUEM. ]IS eT0 YSICHEHUSI HEOOXOIMMO 00PATUTHCS
K UCTOPUHU.

Tak, u3BecTHbIN oTeuecTBeHHbII TMBUWINCT A. M. 3aropoBckuii pasrpa-
HUYYBAJI TP OCHOBHBIE I'PYTIIBI TEOPUI, KOTOPBIC ONPEACISIIN TTOHSTHS
ceMbM M Opaka u BpeMs ux nosiBjieHus. [1epBasi, ctapeiiiiasi mo BpeMeHH,
TEOpUsl, Y «<MCTOKOB» KOTOpOoii cTosiin baxoden, Mak-JleHHan u MopraH,
OTpUIIAET CYIIECTBOBaHME MHIMBUIYAIbHOIO Opaka B IpeBHENIIIee Bpe-
M HE TOJIbKO B MOHOTaMHO#, HO M B TToJIMraMHoi c¢opme. B To Bpems,
110 MHEHUIO aIloJIOTETOB TaHHOM TEOPUH, CYIIECTBOBAIO OECIOPSIIOYHOE
MOJIOBOE OOIIEHNUE, MPUMEHUTEIBHO K KOTOPOMY MCTIOIb30BaIOCh ITOHSITHE
«1IeMeHHoM 6pax». [Ipencrasurenu npyroii reopuu, ¢ IToctom u Konepom
BO IJIaBe, CYUTAIOT NIEPBOI CTYIEHbIO Opaka U ceMbU OpaK TPYIIOBOI.
Inems pacriamaeTcst Ha TPYIIbI, CBSI3aHHBIE KPOBHBIM MAaTEPUHCKUM POJI-
CTBOM, TIpr4eM Opaku (He MHIMBUAyaJdbHbIE U HE MOHOTaMHBIE) 3aKJTI0-
YaloTCs TOJIbKO MEXIY 3TUMU TPYIINaMU, a He B MpeaetaxX KaxkKa0i U3 Hux
(sx3oramust). Tpetbs Teopust (Becrepmapk, Crapke, Kayrckuii) orpuiiaer
CYILIECTBOBaHME HE TOJILKO Opaka IJIeMEHHOTO, HO 1 Opaka rpyIoBoro.
IlepBoii cTyneHbIO PA3BUTHSI CEMbH aIlOJIOTETHI 3TOI TEOPUU CUUTAIOT OpaK
TMapHbI, MOHOTAaMHBII, XOTSI U HE MHIWUBUIYaTbHbINA'.

ITo muenuto A.M. 3aropoBckoro, 0pak MOHOTaMHBIN U UHIUBUIYalb-
HBII — ATO TOCJEnHsIsI CTyneHb Opaka. Ero mpeaiiecTBeHHUKOM cTaja
naTpuapxajibHast CEMbsl, M3 KOTOPOI OH «pa3BUJICS IO, BIUSHUEM 9KOHO-
MUYECKUX MPUIUH (HE BCSIKOMY CPEICTBa MO3BOJISUTU UMETh HECKOJbKO
JK€H) U PEJIMTMO3HBIX BO33PEHUI, OTPUIIABLIMX TTOJIUTaMUIO» .,

OnHo U3 TIepBBIX MOHATHI Opaka Obu10 naHo B 11 B. H.3. pyUMCKUM 10pH-
cToM MOIeCTHHOM, COTJIaCHO KOTOPOMY OpaK — 3TO COI03 MYyXa M >KEHHBI,
00beIMHEeHUE Beell XKM3HU, ODILIeHNE B IMpaBe 00KECKOM U YEJIOBEYECKOM.

' Cmu 3aeopockuii A.H. Kypc cemeiiHoro npasa. Onecca, 1909. C. 1-2.
? Tam xe. C. 2.
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DT0 ompeneneHne COOTBETCTBYET TOJBKO OpaKy cum manu, n00 B Opake
sine manu He ObLIO divini et humani iuris communicatio: 4yxasi B arTHaTU4Ye-
CKOI1 ceMbe Myzka eHa He yJaCTBOBaJIa B PEJIMTHO3HOM KYJIbTE 3TOI CEMbH,
He CBSI3bIBAJIM €€ C MY>KeM U HUKAKHe Y3bI II0 CBETCKOMY TIPaBy'.

BriepBoie B Poccun nonsitue 6paka 6110 JaHo B Kopmueit kHure: «bpak
€CThb MyXXeBe 1 XXeHe coueTaHue, COOBITHE BO BCEll >KM3HM, BoxkeCcTBEeHHBIS
M YeJIOBEUECKUSI TTPaBIbl OOIIEHUE.

Cospemenrnoe poccuiickoe 3aKoH00amenbcmeo He daem noHsmus opaka,
onHako B cT. 71 Koncrutyimu PD yrmomuHaercst 00 MHCTUTYTe Opaka Kak co-
[03¢ MY>KYMHBI 1 KeHIIUHBL. B onpeaenennn Koncruryunonnoro Cyna PO
ot 17 mast 1995 r. Ne 26-0 «O06 oTKase B MIPUHSATUHU K PACCMOTPEHUIO KaT00bI
rpaxaaHku Monunoit Bepsl [TeTpoBHBI»” OTMEUaeTCs, YTO OMpeaeeHue
MOHSTUS OpaKa — 3TO IpeporaTuBa 3aKOHOIATESI, OMHAKO IMOHSITHE Opaka
He conepxkutcs B Koncruryuy P® miu B MHBIX HOPMATUBHbBIX IIPABOBBIX
akTtax. YeTkoro omnpeneneHust Opaka He ObUIO 1aHO M B aKTax CEMEHOTO
3aKOHOIATEILCTBA TIPOIIIOTO BeKa, 32 MCKIIIOUEHUEM HEKOTOPBIX U3 HUX.
Taxk, nHanpumep, ct. 12 Kogekca 3aKoHOB 0 Opake, ceMbe U OIeKe (najnee —
K30bCO PC®CP) 1926 r.’ onpenesnsiia Opak Kak HaJIMuMe TaKux (hakThye-
CKMX OTHOLIEHU MEXIY MY>XUYMHOM 1 KEHILMHOMN, KAK COBMECTHOE COXMU-
TeJIBCTBO, BEACHUE TIPY 3TOM OOILIETO X035iCTBa, B3aMMHasl MaTepuajbHast
MoaaepKKa, COBMECTHOE BOCIIUTaHUE AeTeil. TpaguliMoHHO poccuiickoe
3aKOHOAATEIbCTBO OIPENeIsio OpaK uepe3 yCaA0BHS, HEOOXOMMMBIE [Tl €T
3aKJIIOUYEHUSI, @ TAKXKE MOPSIIOK 3aKIJII0YeHUsT Opaka.

B Hayke CyIIeCTBYIOT pa3IM4YHbIe MOAXOAbI K OIpeae/ieHnIo Opaka®.
Taxk, A.W. 3aropoBckuii paccMaTpuBajl Opak B KaueCTBE MHCTUTYTa OCO-
00ro poja 1 KaKk HOpMUPOBAHHBII MTPaBOM MOXKMW3HEHHBII MOJIOBOI COI03
MY>KUMHbBI ¥ XKEHIIMHBL. DaKTUYeCKyI0 OCHOBY Opaka, TakKMM 00pa3oM, CO-
CTaBJISIET COXXUTEILCTBO MY>KUMHbBI U KeHIMHBL. [laBast onpeneneHue opaka
KaK C0103a MY>KYMHBI U XXEHIIUHBI C LETbI0 COXUTEIbCTBA, OCHOBAHHOTO
Ha B3aMMHOM COIJIALIEHUM U 3aKJIIOYEHHOrO B YCTAHOBJIEHHOM (hopMme’,

' Cm.: Pumckoe gactHoe 1ipaBo: YueGHuk / ITox pexn. Y.B. Hosumkoro, U.C. ITeperep-
ckoro. M.: FOpucts, 2004.

? CIC «KoucynbrauTlILiiocs.
> CY PCOCP. 1926. Ne 82. Cr. 611, 612.

* Cm. § 1 1. 3 BKH.: Pyzakosa O.A. CemeitHoe npaBo: YueGHuK. M., 2010. Cep. Poccuii-
CKOE I0pUInyecKoe 00Opa3oBaHue.

> Cwm.: 3aeoposckuii A. M. Kypc cemeitnoro mnpasa. C. 5—6.

S Cum.: Llepwenesuy I'D. Y4eOHUK pyCcCKOTO rpaxkaaHckoro npasa. M.: M3a. 6p. bam-
MakoBbIX, 1911.
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I'.®. lllepimeHeBny obpaiiiaji BHUMaHWE Ha YCJIOBUST, KOTOPBIM TOJIKEH ObLT
yaoBieTBopsATh Opak. A F0.C. N'ambapoB paccMaTpuBa 6pak B IPEBHOCTU
KaK He UMEBIINI 0cO00ro 3HAUCHUSI, a «IIPEACTaBISIBIINI CO00I HE UTO
MHOE, KaK Pa3HOBUIHOCTD IOrOBOPA KYIUIM-IIPOJAXKU»' .

B ropuanueckom cmbiciie K.IT. [TobegoHociieB onpenens 6pak Kak
COCNMHEHME MY>KUMHBI U KEHIIMHBI, OCBSIIIIEHHOE 00I1IeCTBEHHBIM CO3HA-
HUEM, T.€. TIOJIyuMBIIIee IopuaAndecKuii xapakrep. [1o MHEHUIO LIMBUJINCTA,
OpaK 3aKJTI04aeTCsI 110 TOrOBOPY: UM BO30YKIAeTCs TOTOBOPHOE, 00s13aTeb-
CTBEHHOE OTHOIIIEHHME, B KOTOPOM U >KE€Ha, U MYX B3aUMHO MPUHUMAIOT
Ha cebs1 006s13aHHOCTI . KaK cO103 My>KUMHBI M KEHILMHBI C LEJIBIO MT0JIOBOTO
BOCTIOJIHEHUSI M eIMHEHUS Beeit XKu3Hu onpenensi opak B.U. CepreeBuu.
Cyl1iecTBo 6paka Io4TH He MOAAAeTCs IOPUINIECKOMY aHaIU3Y .

B cBoro ouepenbs H.C. CyBopoB oOpaiiiaj BHUMaHUE Ha JTOTOBOPHBI
3JIEMEHT Opaka Kak MOHOTaMHOTO CO03a MYKUMHbBI Y KEHIIIMHBI, TPEICTaB-
JISTIOIIEro co00it Hepa3neIbHOe 00IIEHNEe B TCUeHHUE BCEil XKM3HU U B3aMHOE
coyJyacTre B 00KECKOM M 4eJloBeuecKoM TpaBe. Ho GpauHblii 1oroBop oT-
JIMYAETCS OT BCEX IPYTUX IOTOBOPOB, BO-TIEPBBIX, TEM, UTO COIEPKAHUE €T
He 3aBHCHUT OT OIpee/IeHUsS] MHIWBUAYaIbHOI BOJIM, a TAeTCs TPUPOIOI KaK
HEo0XOIMMOe BhIpaXkKeHNE HEM3MEHHOTO €CTECTBEHHOTO BJICUEHMSI K ITPO-
TOJDKEHUIO M COXPAaHEHUIO POJIa; BO-BTOPBIX, TEM, UTO HAMPAaBJISIETCS HE Ha
COBEpIIEHNE OTAEIbHBIX KaKUX-JTU00 NeMCTBUI, UCITOTHEHUEM KOTOPBIX
OH TMpeKpauiacs Obl, MOA0OHO IPYTUM JOTOBOPHBIM 00513aTEIbCTBAM, a Ha
B3aMMHOE «IIOTTOJTHEHME» IBYX JIMUYHOCTEH 110 BCEM CTOPOHAM YeJI0BEYECKOM
JKM3HU M Ha BCIO XXU3HB'.

HMcxonsa u3 aHanu3a pasIMYHbIX MOAXOA0B K OTpeaeeHNI0 Opaka
JMaHHOE MOHSITHE MOXHO pacCMaTpuBaTh B Y3KOM U IITMUPOKOM CMBICJIE,
B IIPAaBOBOM U COILIMAJIBHOM. B coyuanrvHom 3HaveHuu Opak npedcmasnsem
c000il MHO202PAHHOE 6/eHUe U 0X8ambleaem GuU3U0A02UYeCKULL, OYXOBHbLI,
SKOHOMUYECKULl, NPABOBOIL, a UH020a U peauuo3Hblll achekmsl. J1Js 10pu-
CIPYASHLIMHY 3HaYCHUE UMEIOT SKOHOMUYECKUI U MPaBOBOI aCIeKTHI,
KOTOpbIE€ BOILJIOIIAIOTCS MPEXIe BCEro B 0COOBIX MMYIIIECTBEHHBIX OT-
HOIIIEHUSIX MEXIY CYMpyraMu.

' Tambapos FO.C. TpaxnaHckoe paBo. O6uias yactb. CIT6., 1911 (CITIC «TapaHT»).

? Cwm.: IoGedonocyes K.IT. Kype rpaxnatnckoro mpasa. B 3 1. CIT16.: CHHoxaibHast TUITO-
rpacus, 1896 (CIIC «I'apaHT»).

> Cwm.: Cepeeesuu B.H. JIeKUMy 1 VICCIIEIOBAHNSI [0 IPEBHEI MCTOPUM PYCCKOTO TpaBa.
CI16.: Tun. M.M. Cracronesuua, 1910 (CITC «I"apaHT»).

* Cm.: Cysopos H.C. VueGHUK 1IepKoBHOTO pasa. M.: TTeuatHst A. . Cuerupesoit, 1908
(CIIC «I'apaHT»).
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B y3kom cmbIcie, T.e. IPUMEHUTEIBLHO TOJIBKO K 3aKOHOIATEIbCTBY
Poccuiickoit @enepaliuul, OpaK — 3mMo Coi03 MyICHUHbL U HCEHUUHDL, 3ape-
2UCMPUPOBAHHDBLLL NPU COONIO0CHUU 0NpedeneHHbIX YCA0BUIL 8 OP2aHaX 3aNuUcy
aKmos epaxscOaHcKo20 COCMOsIHUSL U NOPONCOAIOUULL 83AUMHbLE NUUHblE He-
umyujecmeeHHbvle U UMyuecmeeHHble npasa u 003aHHOCHU.

[aBas onpenesieHre Opaka B IIMPOKOM CMBICJIE, Mbl HE MOXKEM Orpa-
HUYMBATHCS UCKITIOUUTEILHO HOPMaMU 3aKOHOAaTebcTBa Poccuiickoi
®denepaluu, a cjie10BaTeIbHO, TOBOPUTH JIMIIb O MOHOTAMHOM Opake,
YUUTBIBAs, 4TO B COOTBETCTBUM €O CT. 158 CK P® npusHaroTcst Opaku, 3a-
KJIIOUeHHbIe 3a nipeneamu Poccuiickoii Denepalivii, B TOM YUCIE U IO~
raMHbIe OpaKu, €CJIM MPY STOM COOJTIONEHBI TPEOOBAHUS 3aKOHOIATEIHCTBA
CTpaHbI 3aKJIt0UEeHMsI Opaka.

CTOpOHHUMKHU MO3ULIMKA PACCMOTPEHUST OpakKa KaK CASJIKU OCHOBbIBA-
FOTCSI Ha TOM, UTO K TTOPSIIKY 3aKTI0UEHUST OpaKa, YCIOBUSIM €ro AeiHCTBU-
TeJbHOCTU U MPEeKpalleHUs MPEIbSIBISIIOTCS ONpeaeIeHHbIE TPEOOBaHMS.
HekoTopbie OpauHble OTHOIIEHUS MOTYT PEeryJIupoBaThCsl HA OCHOBAaHUU
JIOTOBOpPA: MMYILIECTBEHHbBIE OTHOILIEHMSI B OpaKe 1 MOCje ero pacTOpKeHNs.

PaccmarpuBas 6pak Kak cTaTyc, MOXKHO TOBOPUTH O TOM, YTO OH IPH-
obpeTaeTcs CyObeKTOM B pe3yJibTaTe COBEPIIECHMS MPEANMCAHHBIX 3aKOHOM
nerictBuii. O0namaHue TUM CTaTyCOM MO3BOJISIET OTHECTH CYObEKTa K Ka-
TErOPUHU KEHATBIX JTIONLH .

CTOpOHHMKM MO3MUIIUU, COTJIACHO KOTOPOIi OpaK — 3TO MHCTUTYT OCO-
00ro pona, CChIIAIOTCS Ha TO, YTO OpaK MMEET 1IeJIbI0 He CO3MaHNue UMY-
IIECTBEHHBIX MOCAEACTBUN, a MPeXkae BCero HpaBCTBEHHOE, TyXOBHOE
conepxaHue. BoNbIIMHCTBO OTHOIIIEHU, KOTOPbIe BO3HUKAIOT B Opake,
HE PeryJIMpyIoTCs IMPaBoOM.

BosBpartiasich K paccCMOTPEHUIO TMTOHSITHS Opaka MIPUMEHUTEIbHO K poC-
CHUICKOI MPaBOBOI1 cUCTEME, CIEIYET YUECTh, YTO OpaK — 3TO IOPUIANIECKUIA
(hakT, mMpaBOOTHOIIIEHNE U MHCTUTYT CEMEIHOTO TIpaBa.

Kak ropuduueckuii pakm dbpaxk — 3mo pasHoBUOHOCb AKMA ePANCOAHCKO-
20 COCMOSIHUSL, 3apecucmpUpO8aAHHO20 68 YCMAHOBAeHHOM 3AKOHOM NopsodKe,
a UMEHHO 801eU3b5681eHUe MYICHUHbL U HCeHUUHbL HA 803HUKHOBEHUE MelCOY
HUMU NPABOBBIX OMHOUICHULL, OCHOBAHHBIX HA AUYHOM 21emenme. B KayecTBe
IOPUANYECKOTO (haKTa Opak uHo20a paccmampuearom Kaxk cocmostue (pas-
HOBUIHOCTD IOPUANYECKOTO (haKTa HApSIAY C ASUCTBUSIMU U COOBITUSIMU).

Kak npasoomuowenue bpak — smo ypezyauposantvie 3aK0OHO0amMeabCmeom
AUYHbIe HeUMYUECIMBEeHHbIe U UMYULeCIBEHHble OMHOUEHUS MeXcdy Cynpyeamu.

! Cwm.: TpaXiaHCcKoe 1 TOProBoe IPaBo KAIMTAIMCTUYECKIX TOCYIAPCTB / Hon pen. E.A. Ba-
cunbeBa. M., 1993. C. 517; I'paxxnaHckoe ¥ TOProBoe MpaBo 3apyOexHbIX rocyaapcTs / OTB.
pen. E.A. BacuibeB u A.C. Komapos. 4-¢ u3s, nepepa6. u gor. M., 2005. C. 518.
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bpak kax uncmumym cemeiino2o npaga — 3Mo COBOKYNHOCHb NPABOBHIX
HOPM, pe2yaupyruux ycaoeus u nopaook 3aKAOHeHUsl, pACIOPICEHUS, NPUSHA-
HUS HeOelCmBUmenbHbIM OpaKa, NUMHbIe HEUMYUECHBEHHbLE U UMYUECBEHHbLE
OMHOWEHUSI MeNCOY CYNpY2amu.

OrnpenesieHe MOHSITUST «Opak» M COOTHOLLIEHMUSI 3aperUCTPUPOBAHHOIO
Opaka ¢ (haKTUYECKUMU OpaYyHBIMKM OTHOILICHUSIMU UMEET Ype3BbIUaiiHO
BaXKHOE 3HAYEHME JUIl BOSHUKHOBEHUST HE TOJIbKO CEMEMHBIX, HO Y UHBIX,
KaK 4aCTHO-, TaK M IyOJIMYHO-IIPABOBBIX, OTHOLIEHUIA', HAIIpUMED: TIPU
YCTaHOBJICHUH, BIIpaBe JIM «(haKTUYECKUE CYIPYTh» OTKA3aThCsl OT Ja4yu
CBUIETENIBCKMX MTOKa3aHui ApyT rpotuB apyra (4. 1 cr. 51 Koncruryum PO;
4. 4 ¢1. 56 YIIK P®’ u ap.); npumeHsieTcst JIM K UX OTHOILIEHUSM CT. 316
YK P®’*, cortacHO KOTOPOIi JIMLIO HE MOUIEXKUT YTOJIOBHOI OTBETCTBEHHOCTH
3a 3apaHee He 00elaHHOE YKPhIBATEIbCTBO MIPECTYIUICHUS, COBEPILIEHHOIO
€ro CyNpyroMm Wi OJIM3KKUM POACTBEHHUKOM; IIPU UCIIOJIb30BaAHUM BO3MOXK-
HOCTH IPUOOPETEHMSI POCCUIICKOTO rPpaXkIaHCTBA B YITPOILEHHOM IOPSIAKE
(momm. «o» 1. 2 ct. 14 ®denepanbHoro 3akoHa oT 31 mas 2002 r. Ne 62-D3
«O rpaxnaHcte Poccuiickoit Denepaninn»‘) u ap.

Baxxneiimm (popMabHBIM KpUTEprEM Opaka, OTJIMYAIOLINM €T0 OT IpYy-
UX I0PUAMYECKUX (PaKTOB B CEMEMHOM U I'paXkIaHCKOM IIpaBe, sSIBISIeTCS
(bakT rocynapcTBeHHOI1 perucTpau. OTUM Opak OTIMYAETCS IIPEXKIE BCEro
OT (haKTMUECKMX OpayHbIX OTHOILEHUIA, HE TTOPOKAAIOIIMX T€X MOCIEI -
CTBUIA, KOTOPBIE ITPEAYCMOTPEHBI CEMEMHBIM U IPYTMM 3aKOHOAATEIbCTBOM
B OTHOILIEHUU CYIIPYTOB, Ueii Opak 3aperucTpUpPOBaH.

B nericTByro1eM pocCUiiCKOM 3aKOHOIATEILCTBE HET MHCTUTYTA «(haK-
TUYECKOTro Opaka». 3aKOH He MPU3HAET He3apeTUCTPUPOBAHHBIN Opak
M HE CUUTAET OPaKOM COKUTEIBCTBO MYKUYMHbBI U KEHIIUHBI, B TOM YKCIIe
BEIYLIMX O0IIee XO3iCTBO, XOTSI Ha MPAKTUKE HEPEAKO JIIOAU IIPUAAIOT
(hakTMUEeCKMM OpayHbIM OTHOILIEHUSIM He MEHbIIIee 3HaYeHe, YeM OpakKy,
3aperMCTPUPOBAHHOMY B OpraHax 3aIllMCy aKTOB IPaXkKIaHCKOI'0 COCTOSIHYSI,
3a0bIBasi O TOM, UTO (PaKTUUECKM1 OpaK He MOPOXKIAET COOTBETCTBYIOIINX
MPABOBBIX MOCEACTBUI. DTO MOATBEPKAACTCS U CYIeOHOM MPAKTUKOIA’,

' Cm.: [zomoe Y.A., Peiizep M.T. TpaxaaHCcKuii 6pak: KaK 3alllTUTh CBOE NMYIIECTBO.
M.: Pepakuns «Poccuiickoit razetsl», 2016. Boim. 4.

? YroJIoBHO-TIpoLIeCCYaTbHbli Koneke Poccuiickoit @enepatmu ot 18 nekabpst 2001 r.
No 174-@3 // C3 P®. 2001. Ne 52 (u. 1). Cr. 4921.

* VronosHerii Koeke Poccniickoit Deneparyut ot 13 wionst 1996 r. Ne 63-®3 // C3 PO.
1996. Ne 25. Cr. 2954.

* C3 Pd. 2002. Ne 22. Cr. 2031.

’ Cwm., HanipuMep, onpeneienne Koncruryimonnoro Cyma P® ot 17 mast 1995 r. Ne 26-O
«O0 oTKase B MPUHSATUN K pACCMOTPEHUIO 3KaJlo0bl rpaxkaaHku MoHuHoit Bepsl [TeTpoBHBI».
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HckmouyeHue caeaaHo JUIIb IS JIUI, BCTYIMUBIIUX B (haKTUUECKUE
OpauHbIe OTHOLIECHUS 10 8 utojisg 1944 1., MOCKOJbKY NeiiCTBOBABIIIEE B TO
BpeMsI 3aKOHOAATEIbCTBO MPU3HABAJIO PaBHOMPAaBHBIMU JIBa Braa Opa-
Ka: 3aperucTPUpOBaHHBIN B opraHax 3arca U ¢aktudeckuii opak. Ecian
akTrueckuit 6pak He ObLT 3aperuCTPUPOBAH, OH COXPaHSI MPABOBYIO
CUJTY TOJIbKO 110 8 utojis1 1944 r. JIuia, KOTopbie BCTYNUIN B (paKTUUYECKue
OpauyHble OTHOIIIEHHUS A0 u3naHus Ykasa [1pesunuyma BepxosHoro Coeta
CCCP ot 8 utonst 1944 r. «O0 yBenTM4eHUM TOCYIapCTBEHHOM IMTOMOIIY Oe-
PEMEHHBIM XEHIIIMHAM, MHOTOIETHBIM 1 ONMHOKMM MaTepsiM, YCUJICHUU
OXpaHbl MAaTEPUHCTBA U JAETCTBA, 00 YCTAHOBJICHUM MOYETHOTO 3BaHUS
«Martb-reporHs» 1 yYpexkIeHUH opaeHa «MaTepuHcKas cjiaBa» U Melaiu
«Mepanab MaTepUHCTBa»»', MPU B3AUMHOM COTJIaCUU MOTJIA O(DOPMUTH CBOU
OTHOILIEHUS IyTeM PerucTpalnu Opaka ¢ yKazaHMEeM CpoKa COBMECTHOM
axTuueckoii xu3nu. B cuny 1. 4 ct. 247 panee neiicrBoBaBiiero I'TIK
PCOCP’ ycranosiieHre pakTa COCTOSIHUS B PaKTUYECKUX OPayHBIX OTHO-
LLIEHUSX MOTJIO UMETh MECTO, €CJIM 3TH OTHOIIIEHMST BOSHUKIIU 10 U3TaHUS
BBIIIIEHA3BAHHOTO YKa3a U CYILIECTBOBAIM J0 CMePTU (MM Mponaxku 6e3
BECTHM Ha (PpOHTE) OMHOTO U3 JIULI, COCTOSIBIIMX B TAKMX OTHOIIEHMSIX. 7151
TeX ClayJyaeB, Korma pakThuuyeckue OpayHble OTHOIICHUS HE MOTJIM OBbITh
3aperMCTPUPOBAHbBI BCICACTBUE CMEPTHU WU TPOMaxku 6€3 BECTU OTHOTO
13 (haKTUYECKUX CYTIPYroB B nieprof Benukoii OteuecTBeHHOI BOMHBI, IpY-
roMy (haKTUYECKOMY CYIIPYTY OBLJIO IIPEIOCTaBICHO MPaBO OOPATUTHCS B CYIT
C 3asBJICHUEM O MPU3HAHUU €T0 (e€) CYyIpyroM yMepIIero WM MpornaBIlIero
0e3 BeCTM Ha OCHOBAaHMU paHee JeiiCTBOBABIIEr0 3aKOHOIATEIbCTBA’,

JanHbIil YKa3 He TpeaycMaTpuBajl CpOKOB ISl 0OpallieHus B CYI C Lie-
JIbIO YCTAHOBJICHUSI HAXOXICHUS B (PaKTUUECKOM Opake, B CBSI3U C UeM 3a-
SIBJICHUE 00 YCTaHOBJICHUU (haKTa OpavyHbIX OTHOLIEHUM C JIMIIOM, YMEPILIUM
WJIM MPOTIABIIMM 0€3 BECTU B yKa3aHHBIN MEePUO, MOXKET ObITh ITOAAHO
U ceiyac.

Cratba 264 I'TIK P®, B otimmuue ot 11. 4 ¢1. 247 T'TIK PCDCP, npsimo
He Ha3bIBaeT B KaUEeCTBE yCTaHAaBIUBAEMBIX CYIO0M (DAKTOB, NMEIOIINX
IOPUANYECKOe 3HaAUCHUE, (haKT COCTOSIHUS B (haKTUIECKUX OpauyHbIX OT-
HOIIIEHUSIX, YTO OOBSICHSACTCS IIUTEIbHBIM TIEPUOIOM BPEMEHU, TPOIIEI -

' Benomoctu Bepxosroro Cosera CCCP. 1944. Ne 37.

? T'paxaaHcKuii mporeccyabHblii Kogeke PCOCP. YTpaTuit Cuity B CBSI3U C TIPUHSTH-
eM ['paxmaHckoro mpoiieccyaibHoro konekca Poccuiickoit denepannu (nanee — ITIK PD)
ot 14 Host6pst 2002 1. Ne 138-D3 // C3 PD. 2002. Ne 46. Cr. 4532.

3
Vka3 Ipesuanyma BepxosHoro Cosetra CCCP ot 10 Hos16pst 1944 1. «O mopsinke
MpU3HaHUS (haKTUIECKUX OPauHBIX OTHOIIEHUH B CITy4ae CMEPTH WJIM MPOMaXu 6e3 BeCTH
Ha (POHTE OHOTO U3 CYIIPYTOB».
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M ¢ 8 utofisg 1944 r. Tem He MeHee eclii TaKoe 00CTOSITEILCTBO UMEET
IOpUANYECKOE 3HaUeHue, TO B cooTBeTcTBMH C I1. 10 4. 2 cT. 264 T'TIK PD
JAaHHbBII (AKT MOXKET ObITh YCTAHOBJICH, HO IPU YCIOBUU, YTO C 3TUM
(bakTOM CBSI3aHO BO3HMKHOBEHME, U3MEHEHME, TIPpeKpallleHne JTMYHbIX
M MMYIIECTBEHHBIX IIpaB I'paXk/iaH, YTO BO3MOXKHO JIMIIIb B OTHOIIEHUH
JINII, BCTYMUBIIMX B (haKTUUeCKUe OpayHble OTHOIIEHMS 10 8 niojist 1944 .
ITocne 3Toit AaThI TOJIBKO 3aperMCTPUPOBAHHBII B OpraHax 3arca 6pak mno-
poXaaeT npapa U 00s13aHHOCTH cynpyroB. Clie0BaTe/IbHO, YCTAaHOBJICHUE
JaHHOTO (haKTa Mocje Ha3BaHHOM AaThl HE MOPOXIAET IOPUINUECKUX
MOCJIENCTBUN.

dakTnyeckre Opaku HapsiLy ¢ 3aperucCTpUPOBAHHBIMU Ha TEPPUTOPUM
Poccuu npusHaBanuch aeicTBUTEIbHBIMU B Tiepuop aelictBust K3o0bCO
PC®OCP 1926 r. Konekc 3akoHOB 00 aKTax IpaxkKIaHCKOIO COCTOSIHUS,
OpavyHOM, CeMEITHOM U oreKyHCKoM mpase 1918 r. (1. 52) mpemycmaTpuBail,
YTO TOJIKO IPpaskAaHCKUI (CBETCKMIT) OpaK, 3aperucTpUPOBaHHbBIN B OTIEE
3aIlMCeil aKTOB IPaXKIaHCKOIO COCTOSIHYMSI, IOPOXKIAET MpaBa U 00s13aH-
HOCTHU CynpyroB. bpak, coBeplieHHBII 10 PEJIMTMO3HBIM O0psiIaM U IIpU
COJEHCTBUU AYXOBHBIX JIULI, HE MTOPOXKIACT HUKAKKX TIPaB U 00sI3aHHOCTEM
JUISI JIUII, B HETO BCTYIMBIIMX, €CJIM OH HE 3apEerMCTPUPOBAH B YCTAHOBJICH-
HoM nopsiike. OIHAKO LIEPKOBHBIE U PEJIMTMO3HbIE OpakK, 3aKJIIOYEHHbIE
1o 20 nexadbps 1917 r. ¢ cobmoneHreM yciaoBuii U (hOpMbI, MPEeayCMOTPEH-
HBIX cT. 3, 5, 12, 20, 31 wim 90 npexnae neiictBoBapiero CBoaa 3aKOHOB
rpaxaaHckux (4. 1 1. X, uza. 1914 r.), UMeIOT CUJTY 3aperucTpUPOBaHHBIX
6pakoB’. K30bCO PCOCP 1926 r. nonyckaji BO3MOXHBIM s JIULI, (DaK-
TUYECKHU COCTOSIIMX B OpauHbIX OTHOLIEHUSIX, HE 3aPerUCTPUPOBAHHBIX
B YCTaHOBJICHHOM MOPSIAKE, BO BCSKOE BpeMsi 0(DOPMUTH CBOM OTHOILICHMS
IyTeM PEerucTpaliy ¢ yKazaHueM CpoKa (pakTUYeCKO COBMECTHOM XXKU3HU.
B TO BpeMsi OCHOBHBIM KpuTepueM Opaka ObLI MaTepuaJbHO-IIPaBOBOM
3JIEMEHT, CBSI3aHHBII C «TPYIOBBIM IIPUHLIMIIOM», BEACHUEM COBMECTHOIO
Xo3siicTBa. JlokazaTeabcTBaMu OPauyHOIO COXUTEIbCTBA, B Clydae eciu
Opak He ObLJI 3aperMCTPUPOBAH, JIJIs CyAa SBISIUCH (PAKT COBMECTHOTO
COXMTEJIbCTBA, HAJIMYUeE IIPKU 3TOM OOILEro XO3siCTBA U BbISIBICHUE CY-
MPYXKECKMUX OTHOILLIECHUI Mepe TPEThUMHU JIMLAMU B JIMYHOM MepernucKe
W IPYTUX TOKYMEHTaX, a TakKe, B 3aBUCUMOCTHU OT OOCTOSITEJIbCTB, B3a-

' Dro noaTBepKIACTCS M CyIeOHOI MPAKTHKOIA (CM. 1. 6 moctaHoBaeH st [TeHyma Bep-
xoBHoro Cyna CCCP ot 21 uronst 1985 1. Ne 9 «O cyne6GHOl nmpakTUKe I10 JiejiaM 00 yCTaHOB-
JIeHUM (pakTOB, UMEIOIIMX IOpUANYecKOoe 3HaUeHue»; 1. 2 O630pa cyneObHoil mpakTuku Bep-
xoBHoro Cyna Poccuiickoit @enepaunu ot 10 mtojist 2002 r.: O030p 3aKOHOAATEIBCTBA U CY-
neoHoit pakTuku BepxosHoro Cyna Poccuiickoit Denepatinu 3a repsbiit kBapTai 2002 rozga).

? CY PCDCP. 1918. Ne 76—77. Cr. 818.
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MMHasl MaTepuajibHasl MOAAePKKa, COBMECTHOE BOCIIMTAHUE ACTEU U TIp.
(ct. 12 K30BCO 1926 1.).

MN3MmeHeHne OTHOIIEHMS rocyaapcTBa K (pakTuueckomMy Opaky mpo-
n3onuio ¢ npuHsaTueM nocraHopineHus: LIMK u CHK CCCP ot 27 nionsa
1936 r. «O 3anpelieHnn abOPTOB, YBEJIMYEHUN MaTEPUATbHONM TTOMOILN
POKEHHUIIAM, YCTAHOBJICHUU TOCYIapCTBEHHOM ITOMOIIM MHOITOCEMEMHBIM,
pacIIMPEeHUM CeTU POIMIIBHBIX TOMOB, IETCKUX CAllOB, YCUJICHUM YTOJIOB-
HOTO HaKa3aHMS 3a HeIlIaTeX aJMMEHTOB U O HEKOTOPBIX U3MEHEHHUSIX
B 3aKOHOJATEILCTBO O Opake u ceMbe»', a Ykazom [pesunnyma BepxosHoro
Coseta CCCP ot 8 utong 1944 r. «O0 yBeIn4eHNM rocyJIapCcTBEHHOI TOMO-
11 GepeMEeHHbBIM XKEHILMHAM, MHOTOIETHBIM U OMMHOKUM MaTepsIiM, YCUIIe-
HUU OXpaHbl MATEPUHCTBA U IETCTBA, 00 yCTAHOBJIIEHUM ITOUYETHOTO 3BAHMS
«Martb-reporHs» 1 yYpexkIeHUH opaeHa «MaTepuHcKas cjaBa» U MeIaiu
«Menanb MaTepuHCTBa»» (haKyJIbTaTUBHBIN XapakKTep perucrpaluuu opaka
OBLIT 3aMEHEH MMIIepaTUBHBIM. B cOOTBeTCTBUM CO CT. 19 BhIllIEHa3BaHHOTO
VYkaza ToJIbKO 3apeTuCTpUPOBAHHBIN OpaK IMOpoXKIaj MpaBa U 00s1I3aHHOCTU
CYTIPYTOB, 32 UCKJIIOYEHUEM OIHOTO ciydas. Yka3 [Ipesunuyma BepxoBHo-
ro Cosera CCCP ot 10 Hos10pst 1944 1.’ ipenycMaTpuBajl eIMHCTBEHHbIIA
cilydail mpu3HaHus (aKTUUECKUX OPaYHbIX OTHOLIECHUIA MIPY YCIOBUM, €CIIN
(hakTMUECKME CYMPYTH HE CMOTJIM 3apEeTrMCTPUpPOBaTh OpaK COraacHo cT. 19
Vkaza ot 8 utonst 1944 r. B CBSI3U ¢ TEM, UTO OOUH U3 HUX YMEP WJIU TIPO-
nan 6e3 Bectu Ha ppoHTe. C MOMEHTA BCTYIUIEHUS JAHHOTO YKa3a B CUITY
OCHOBHBIM KpUTepHeM Opaka CTajl CdUTaThCsl He MaTepuabHO-TIPaBOBOIA,
a (hopMalIbHbIIi ACIIEKT — €ro rocyapcTBeHHasl perucTpalys.

JaHHBIN KpUTEPUIL SIBJISCTCS] ONMPEASISIONIMM U B HACTOSIIIEe BpeMs.
YTpaurBaloT 3HaYeHKME UHbIE KPUTEPUU, UMEIOILIE MaTePUaIbHO-IIPaBOBOIA
XapakTep, YTO HaOJII0aeTCsl He TOJbKO B POCCUIICKOM, HO M B 3apy0esKHOM
3aKOHOJATEILCTBE, OCOOCHHO TeX CTpaH, IJe IOIyCKaeTCs perucrpauus
MPUPABHEHHBIX K OpaKy OJIHOIMOJIBIX COI030B.

3a pyOexXoM MPOIOJIKUTENIbHbBIN EPUO HAXOXKIEHUS B (haKTUUECKUX
OpayHbIX OTHOLLIEHUSIX MPEAOCTABIISIET TAKOM Xe IPaBOBOM peXXUM, Kak
M CcyIpyram, ueii 6pak 3apeructpupoBaH. Tak, Hanpumep, B ['epmaHun
MPaKTUKYETCS 3aKJII0YeHUE JOTOBOPOB 00 MMYILECTBE MEXIY JTULIAMU, CO-
CTOSIIIMMU B OpayHbIX OTHOIIICHUSIX 0€3 perucTpaiuu opaka (BHeOpayHast
OOIIIHOCTD XKM3HM). ['epMaHcKast cyneOHasl IpakTUKa paccCMaTpUBaeT BCTY-
TuieHue B (haKTUUYeCKMii OpaK Kak oOpa3oBaHUe OOIIECTBa IPakIaHCKOTO
mnpasa, T.e. 00beAMHEHMSI JIKII, He SIBJISIIOLIErocs 10 3aKOHOAATEIbCTBY

' C3 CCCP. 1936. Ne 34. Cr. 309.
2 BemoMocTu Bepxosnoro Coseta CCCP. 1944. Ne 60.
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I'epMaHMK IOPUANYECKUM JIMLIOM, HO KOTOPOE BIIPaBe UMETh 000C00IeHHOE
MMYIIECTBO'.

B oTnmeabHBIX aMepMKAHCKHUX IITaTax JOIYCKAeTCsl MPU3HAHUE IOpH-
JUYECKUX MOCISICTBUI 3a PaKTUUECKU YCTAHOBICHHBIMU OpauyHbIMU OT-
HOILIEHUSIMU.

I'paxxmanckuii komeke Mekcuku 1928 r., peryaupyronuii OpayHo-ce-
MeIiHbIe OTHOILIEHUSI, IPU3HAET ONpPEAe/ICHHbIE ITpaBa 3a XKEHIMHOM, Ha-
XOISIIeHCS ¢ My>KYMHOM B (haKTUYECKUX OpauHbIX OTHOILICHUSIX.

B T0 e Bpemsi 10 CUX TIOp B HEKOTOPBIX CTPaHaX MPUMEHSIETCS CMEPTHasI
Ka3Hb WIM UHBIE YTOJIOBHbIE HAKa3aHUsI 32 BHEOpaUYHbIE I10JIOBbIE OTHOIIIE-
Hus, HanpuMep B CayaoBCcKoil ApaBuitr’.

B I1IBenmu 3akoH 0 ceMeitHoi cobcTBeHHOCTH 1986 T. pemycMaTprBaeT,
YTO JIMLIA, HAXOAMBLIMECS B CYIIPYKECKUX OTHOILICHUSIX 63 MX 0OPMIICHUS,
HMMEIOT IPaBO Ha COBMECTHOE MMYILIECTBO IIPU PACTOPXKEHUU (PAKTUUECKUX
CYIIPY>KECKMX OTHOILIEHUI U B CJIydae CMEPTH OJHOIO M3 CYIIPYTOB.

Ha Ky0e 6pak cunTaeTcst 3aKOHHBIM, €CJIM OH 3apeructpupoBaH. OgHa-
KO Mpu3HaHue (aKTUUeCKOro Opaka MOXeT ObITh ITPOU3BENCHO B CyIeOHOM
TOPSIIKE B T€X CIIydasiX, KOTIa COI03 MEXIY KEHIIMHOW U MY>KUYMHOM OT-
BeuyaeT TpeOOBAHUSM €IMHCTBA U CTAOMIBLHOCTH.

§ 2. YcnoBus 3aknioueHns 6paka

He onpenensist monsitue 6paka, 3aKOHOAATE b yCTAHABIMBAET YCIOBUSI,
CcOoOMI0IEHNE KOTOPBIX HEOOXOIMMO JIJIsl perucTpaiuu opaxka (B TOM Yucie
OrpaHUYMBAIOIIME), HAPYILIEHNE TAaKOBBIX BJIeUeT MpU3HaHUe Opaka He-
IercTBUTENbHBIM. K HUM OTHOCSTCS:

— 100pOBOJILHOE B3aMMHOE COIlacue JIvll, BCTYIAaIUX B Opak;

— OpauHBIif BO3pacT;

— HEIOMYCTUMOCTb OIHOTIOJIBIX OPaKOB;

— HEIOMYCTUMOCTD MTOJUTAMHBIX OPaKOB;

— HEmOIyCTUMOCTh OPaKOB MEXTY OJIM3KMMU POACTBEHHUKAMU, a TaK-

K€ YCHIHOBUTEJISIMU U YCHIHOBJICHHBIMU;
— HEIOMYCTUMOCTb BCTYIUICHHUS B OpaK HEIeeCIIOCOOHBIX JIUIL;
— CO3/IaHue CeMbM KaK OCHOBHasI 11eJIb Opaka.

' CM.: Cnenakosa A.B. ®aktnyeckne GpauHbie OTHOIICHUS U MPABO COBCTBEHHOCTH //
3akonomnarenbeTBo. 2001. Ne 10.

? Cw.: TTpaBoBbIE CUCTEMbI CTPAH MUPa: DHIUMKIONEANYECKUIl CIIPaBOUHNK / OTB. pefl.
A.Sl. Cyxapes. M.: Hopma, 2003 (CIIC «I'apant»).

> Cwm. Tam xe.
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JlobposonbHoe 63aumuoe coeracue auy, cmynarouwux 6 opax (1. 1 ct. 12
CK). Cornacho 1. 3 ct. 23 MexayHapoaHoro nakra 1966 r. «O rpaxnaH-
CKUX U MOJUTUYECKMX ITpaBax» HU OJAMH OpaK He MOXET ObITb 3aKJII0YeH
06e3 cBOOOIHOTO M TIOJIHOTO COTJIacHsT BCTyMamIInX B Hero'. Oco3HaHHOE
MOOPOBOJIBHOE B3aUMHOE COTJIacue JIMII, BCTYMAIOIIMX B OpakK, MOJKHO
MMETh MECTO KaK IpH Ioaaye 3asiBJICHUS O 3aKJII0UeHUH Opaka, Tak 1 (Ipe-
JKJIe BCEr0) B MOMEHT PErucTpaliMy 3aKII0ueHrs Opaka (BHECEHUS 3amicu
B KHUTY aKTOB T'PaXkKIaHCKOTO COCTOSIHMUST).

Kak u B rpaxkiaHCKOM TpaBe, TPUMEHUTEIbHO K CeJIKaM BHYTPEHHSIS
BOJISI CYOBEKTa MOJKHA COOTBETCTBOBATH BHEIITHEMY BOJICU3bSIBICHMUIO.
Boungt nui, BcTynamoiux B 6pak, JOJKHA OBITh BhIpaXkKeHa JIMYHO U CBO-
00mHO, 6e3 KaKoro-i1mbo mpuHyXkaeHus (yrpo3, HacCUIus, Kak ¢pusnue-
CKOro, TaK 1 IICUXUYECKOTO, HE TOJIbKO CO CTOPOHBI JIMII, BCTYIAIOIINX
B Opak, HO M CO CTOPOHBI APYTUX Jull). B mpoTuBHOM ciydae (B ciaydae
MOPOKa BOJIM) OpaK MOXET ObITh MPU3HAH HeIeHCTBUTEIbHBIM COTJIACHO
n. 1 cr. 27 CK P®, kak u caesnka, CoBepllieHHas Mo/ BIUSTHUEM OoOMaHa,
yIpO3bl, HACWJIMS U T.M. Takoe orpaHUYeHUE IPUMEHSIETCS B CIydasx,
Koraa rpaxxnaHuH, Oymay4yu IeeCroCOOHBIM, 3aKII0UMI OpaK B COCTOSI-
HUU TICUXWUYECKOT0 pacCTPOMCTBA, HE MO3BOJMUBIIETO €EMY COBEpPIIATh
OCO3HaHHbIE BoJIeBbIe AelicTBUS. Ecnu rpaxknaHuH MpU3HaH CYyIOM He-
JIeeCIIoCOOHBIM, OH HE BIIpaBe BCTYMNaThb B OpaK 1O MOMEHTAa MPUHSTUS
CYIIOM peIlIeHUsI O BOCCTAHOBJIEHUU €TI0 B I€€CIIOCOOHOCTU, HECMOTPS
Ha BO3MOXHOE BBI3IOPOBJIICHUE U CITOCOOHOCTh MOHMMATh 3HAUYEHHUE CBOMX
NEWCTBUM U PYKOBOIUTH UMMU.

B YronosaoM konekce PCOCP Gbia rpenycMoTpeHa OTBETCTBEHHOCTD
3a MPUHYKICHWE XXEeHIITMHBI K BCTYIUIEHHUIO B Opak (cT. 233). B HacTosee
BpeMsI YTOJIOBHAsI OTBETCTBEHHOCTD 3a IMPUHYXACHUE KEHIITMHBI K BCTYTLIE-
HUIO B OpaK WIM BOCITPEIISITCTBOBAHME BCTYTUICHUIO B OpaK MPUMEHSIeTCS
B KbIpreizckoii Pecniyonuke, Pecriybnuke Y30ekuctaH 1 HEKOTOPBIX IPYTUX
cTpaHax. B psime rocymapcTB 10 CUX ITOp COTTacue KEeHIIMHBI UTST BCTYTUIEe-
HUs B Opak He uMeeT 3HayeHus (Hanpumep, KamepyH, [Tanmya — HoBas
I'BuHest) 1 pacipocTpaHeH 0ObIUail TJIaThl 32 HEBECTY.

Cornacust ApYTUX JIUILL 17151 BCTYTUIEHUS JTIOfIEl B Opak 1Mo pocCUHCKOMY
3aKOHOMATEIbCTBY HE TpeOyeTCsl, 3a UCKIIOYEHHUEM CJIy9aeB CHUKCHUS
OpauHoro Bo3pacTa. B npeBHeiiliee BpeMs ISl 3aKJII0YeHUsT Opaka He-
00X0MMO OBIIIO COTjlacue NPYTuX JUll, B YaCTHOCTU OTLIa CEMEeIcTBa —
paterfamilias. ZKeHUX BbIpaxkaj CBOIO BOJIIO, €CJIM OH ObLI persona sui iuris;
HEeBeCTa sui iuris Hy>KI1aJachb B COIJIACUU OIIEKyHa, auctoritas tutoris.

' Bromterenb BepxosHoro Cyna P®. 1994. Ne 12.

71



CEMEMHOE NPABO

OnHAaKO MOCTENEHHO CJOXWIICS APYTroil B3IJISAA: AJIs1 BCTYIUIEHUS B Opak
nuna alieni iuris Hy>KHO OBLIIO MPEXIE BCETO €0 COIIacue M HapsIoy C HUM
corjacue paterfamilias HEBECThI M COTJIacue KakK paterfamilias XeHuXa, Tak
M JIWLIA, TTOJ OTEYECKOM BIACTHIO KOTOPOTO XKEHUX MOT OKa3aThCsl MOCIIe
CMepTH paterfamilias.

Ho mo mMepe Toro Kkak JMYHOCTU E€Teil HAUMHAIOT 9MAHCUIIPOBATh-
Cs1 OT KOT/Ia-TO HEOTpaHUYEHHOM BJACTU paterfamilias, THTEPECHI U BOJIS
JeTeli Bce 0OoJIbIlle TPMHUMAIOTCSI BO BHUMaHKME 1 B BOIIPOCE O COIVIaCUU
paterfamilias Ha BcTyrieHUe B Opak. Tak, 3akoH lulia (4 T. H.3.) MpeaoCTaBuII
HUCXOISIIMM POACTBEHHUKAM (MTOTOMKaM) IpaBo 00KaJoBaTh B MarucTpar
HEOCHOBAaTeNbHBIN OTKa3 paterfamilias B cornacuu Ha Opak. 3aTeM AeTSIM
OBbLIO pa3pelleHo BCTynaTh B Opak u 0e3 cornacus paterfamilias, eciu oH
B34T B IIJIEH UM O€3BECTHO OTCYTCTBYET'.

bBpauneiii 6o3pacm. CornacHo m. 2 ¢T. 23 MexXayHapomgHOTO MakTa
1966 1. «O rpaxaaHCKUX ¥ MOJIMTUYECKUX MPaBax» 3a My>KYMHAMM U XKEH-
IIMHAMU, JOCTUTIIMMU OpavyHOTro Bo3pacTa, IPU3HAIOTCS MTPaBoO Ha BCTY-
TUIeHUe B OpakK M MpaBO OCHOBBIBATh CeMblo. BpauHblii BO3pacT uMeeT
BaXKHOE 3HAUCHUE MPU OTpeaeIeHUN BO3MOXHOCTH BCTYILICHUS B Opak,
YUUTBIBASI TO, YTO B Pa3HBIX CTPaAHAX U B pa3HbIe MEPUOIbl UCTOPUU STOT
BO3pAacCT HEe COBManaeT. 3a4acTylo OpayHbIii BO3pACT pa3JIvudeH TSI MyX-
yiH 1 XKeHuH. Tak, B 1. 66 Komekca 3aKoOHOB 00 akTax rpakaaHCKOTO
COCTOSIHMS, OpauHOM, CEMEIMHOM M OTeKYHCKOM TipaBe 1918 r. OpayHbIit
BO3pACT ONpeAessICs AJIsl )KEHCKOro moJia B 16 jeT, a sk My>KCKOTO
noyia — B 18 ner.

Ho pesomonuu 1917 1. cBeTCKOE 3aKOHOIATENbCTBO B Poccuu yctaHaB-
JIMBAJIO OpayHbIiA BO3pacT 16 JieT 11t KEHIWH 1 18 J1eT — U1 My>K4MH, a Ka-
HOHWYECKUI OpayHbIif BO3pACT ObLI paBeH COOTBETCTBEHHO 13 1 15 romam.
B nauane XVIII B., Bo BpemeHa Iletpa I, 6pauHbiii Bo3pacT COCTaBIISIT IS
roHouei 20 net, ns aesymek — 18 net. Kogekce 3aKoHOB 0 Opake, ceMbe
u oneke 1926 r. yctaHOBWII 001Ut OGpauHblii Bo3pacT B Poccuu 18 ser,
kotopslii mpeaycMorpeH CK P® u B HacTosiiee BpeMs.

JpeBHee puMCKoOe TIpaBO YCTaHABIMBAIO OpauyHbIil BO3PACT TS SKEHILIMH
12 net, a st My>kurH — 14 net. JlaHHOe MOJIOXKEHUE JeCTBOBAJIO MPAKTU -
yecku Bo Beeil Espore 1o XIX B. Bo ®panunu Tonbko Koneke Hamoneona
1804 r. yctaHOBMI OpadyHbIii Bo3pacT 18 yieT mist MyXKuuH u 16 et — mwis
xeHIuH. B 'epmanum o I'paxkmanckomy Komekcy 1900 r. My>KUMHBI MOTJIN
BCTYyIaTh B Opak B Bo3pacte 21 roa, JKeHIIUHbI — B 16 j1eT.

' Cm.: Pumckoe gactHoe 1ipaBso: Yue6uuk / ITox pexn. Y.B. Hosumkoro, U.C. ITeperep-
ckoro. M.: FOpucts, 2004 (CIIC «I"apaHT»).
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Bo MHorux crpanax o0uuit 6pauyHbIii BO3pacT TakxKe paBeH 18 ro-
JaM, HO UMEIOTCS 1 UCKJIIOYEHHUSI, IIPUYEM HE TOJBKO B MYCYJIbMaHCKUX
crpaHax. Hanpumep, B Beaukoopuranun stot Bo3pact 16 net. PasHbiit
OpavHbIii BO3pACT IJIs MY>KYMH M XEHIIUH yCTaHOBJeH Bo B Comaln
(18 u 16 ner), B LBeituapuu (20 u 18 ner), B Kurtae (22 roma u 20 ser),
B I'py3uu (17 u 16 net), B Cupuu (15 u 13 et — no paspelieHnro Cyabm),
B Cunranype (mis MycyinbMaH — 16 Jjiet, mis octaiabHbIX — 18). ITpu aTom
BO BCEX CTpaHaxX YCTAaHOBJIECHBI MPEeJbl U MOPSIAOK CHUXEHUSI OpauyHOro
BO3pacTa B 0cOObIX ciydasix. B MpaHe MUHUMAaJIbHBINA OpadyHblii BO3pacT
cocrasisieT 13 ner. B KamepyHe OpauHblii BO3pacT sl XXeHIIUH — 15 Jer,
XOTSI Ha MpaKTHUKE 3a4acTylo JeBOYEK BBIIAIOT 3aMyX yxke B 12 yner. Mu-
HUMAaJbHBIN BO3pacT BCTyruieHus B 6pak B Henane — 10 net, B Mcnianuu,
I'peunu v B psine crpaH JlJatmHckoit AMepuku — 12 jeT.

Poccuiickoe 3aKOHOIATEIbCTBO JIOMYCKAET BOBMOXHOCTh CHUXKEHUS
OpayHOro BO3pacTa, UTO SIBJISIETCS BIIOJHE TPaaulIMOHHBIM. Tak, B XIX B.
B Poccuu apxuepesiM nmpenocTaBiisioch ITpaBo B HEOOXOAMMBIX CITyJasiX pa3-
peLaTh Opaku 110 CBOEMY JJUUHOMY YCMOTPEHUIO, KOTIa KEHUXY UJIM HEBECTe
0CTaBaJIOCh He OoJIee MOJIyroia 10 OpauHOro COBEPILICHHOIETHS' .

Konexkc 3aKoHOB 00 akTax TpakIaHCKOTO COCTOSIHUSI, OpauHOM, ce-
MEHHOM M OTNeKyHCKOM TipaBe 1918 1. He mpemycMaTpuBai BO3MOXHOCTHU
CHIXKEHMSI OpauyHOro Bo3pacTa, HO IIpY TOM MCKJII0Yaj IpU3HaHKe Opaka
HEJeHCTBUTEIbHBIM TIPU HETOCTUXKEHUM OpavyHOro Bo3pacTa, Korma opak
HMMeJI TIOCJIECTBUEM POXKACHUE NeTei Ui OepeMEHHOCTD JKEHBI.

OcHosbl 3akoHonareabeTBa Coro3a CCP 1 coro3HBIX pecity0uK o Opake
u ceMbe 1968 I. ycTaHaBIMBaJIU, YTO 3aKOHOIATEILCTBOM COIO3HBIX PECITY-
OJIMK MOXET OBITh MPETYCMOTPEHO CHIKEHUE OpauHOro Bo3pacTa, HO He
6osee ueMm Ha nBa rofa. Kogeke PCOCP o 6pake u cembe 1969 r. nomyckain
BO3MOXHOCTb CHIKEHMSI OpaYHOTO BO3PacTa TOJbKO B MCKJIIOUYMTEIbHbBIX
cilyyasix M He OoJiee ueM Ha J1Ba roja.

Cornacno 11. 1 ¢t. 13 CK P® 6paunblii BO3pacT Ij1s1 My>KUMH U XKEHIIUH
ycTaHaBIMBaeTcs B 18 jieT, a B COOTBETCTBUU ¢ a03. 1 M. 2 3TOI 3Ke CTaTbh
NpU HAAUMUU YEANCUMENbHBIX NPUUUH OP2AHbL MECIMHO20 CAMOYNPAGACHUS
enpaee paspeuiums 6Cmynums 6 opax auyam, docmuewum eozpacma 16 sem,
no ux npocvoe. CHIXKeHUE OpayHOro BO3pacTa MPOU3BOAUTCS OpraHaMu
MECTHOM aIiMMHUCTPALMM TT0 MECTY KUTEIbCTBA JIUII, BCTYTAIOINX B OpaK.
OTKa3 B CHUXKEHUM OpavyHOTo Bo3pacTa MOXKET ObITh 00XKanoBaH B cya. Bo
®paHLMK pa3pellieHre Ha BCTYIUIEHHE B OpaK HECOBEPIIEHHOJIETHUX 1AeT
poKypop, a B Ucmanum — MUHUCTEPCTBO IOCTULINU.

' Ilepuwenesuy I.D. YaeOGHUK PYCCKOrO IPaXXIaHCKOTO IIPaBa.
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Kpowme Toro, corsacHo a63. 2 1. 2 cr. 13 CK P® nopsinok u yciaosus,
MPYU HAJIMYUM KOTOPBIX BCTYIICHUE B OpaK 6 gude UCKAOUEeHUs, C Y4emoM
0C00bIX 00CMOsIMenbema, Modcem Obimbs paspeuieHo 00 00CMUIICeHUs 803Pac-
ma 16 nem, moeym Obims ycmanoeaeHbl 3aKOHaMu cybsekmoe Poccuiickoii
Dedepayuu.

3akoHOoaTENLCTBO cyObekTOB Denepaliiy B 310l chepe BecbMa pas-
HooOpa3sHo. [TonbiTku ero yanpukaunu HopMamu CK P® B 2002 r. oka-
3anuch oesycrnemHbiMu. CoBeT Menepannn PenepanbHoro CodbpaHus
P®, oTKIIOHUBIINIT COOTBETCTBYIOIIMI 3aKOHOTIPOEKT, MOCUYMUTAT TAKOE
MpeII0XeHUe TTOOLIPEHUEM TOCYyIapCTBOM MPAKTUKK CO3IaHUsI ceMei
HECOBEPIIEHHOJETHUMH TpaxkaaHaMu, a Takxke MpoTMBopevainumM Hpro-
Mopkckoit kouseHmn OOH 1962 r. «O corlacuu Ha BCTYIUIEHKE B Opak,
OpauyHOM BO3pacTe U perucTpalum 0pakoB», B KOTOpoii yuactByeT Poccuii-
ckasg Menepanms'.

B HacTosiliee BpeMsi COOTBETCTBYIOLIME 3aKOHbBI IIPUHSLIM OoJiee
20 cyonsekToB Penepaunu. Kak nmpaBuiio, BCTYIIUTh B Opak MOTYT JIKLA,
nocturmue 14-netHero Bo3pacta. C 15 nmet pa3penieHo BCTynaTh B Opak
B Kabapauno-bankapuu, KapayaeBo-Uepkeccun, Psa3anckoii, TBepckoii
oburacTsx’. B kauecTBe 0COOBIX OOCTOSITENLCTB OOIBIINHCTBO CYOBEKTOB
Denepauyn onpenessior pakT 6epeMeHHOCTH WK poXaeHus pedeHka (Bo-
noronckasi, Psa3anckas, Tsepckast, Maraganckas, OpnoBckas, Tynbckasi,
Benroponckas, CaxanuHckast oonactu, EBpeiickast aBToHOMHast 00J1aCThb)’.

' C6opuuk OOH. Pe3omonnnu Tenepanproit Accam6ien Ha XVII ceccun. Hoio-Mopk,
1963. C. 32.

* 3akoH Psizanckoit o6nacti ot 30 seka6pst 2014 1. Ne 105-03 «O mopsiike u yCI0BHsIX
paspelieHus Ha BCTYIUIEHUE B Opak JIWIlaM, He JOCTUTIIIUM BO3pacTa IIeCTHANUATH JIeT» //
Ps3anckue Bemomoctu. 31 mexadbps 2014 1. Ne 246; 3akon TBepckoii o6macTu ot 26 CEHTSIO-
pst 1996 1. No 38 «O mopsiake 1 YCIOBHSIX BCTYIUICHMSI B OpaK Ha Tepputopuu TBepcKoit obia-
CTH JIMLI, HE IOCTUTLIMX BO3pacTa IeCTHaaALaTu Jet» // TBepckue BeaoMoctu. 4—10 okTs0psi
1996 . Ne 81.

* 3akon Marananckoii o6mactu ot 4 mMast 2001 r. Ne 182-03 «O mopsiake u ycIoBu-
SIX TIOJTYUEHUsI pa3pellieHusI Ha BCTYIUIEHUE B Opak Ha TeppuTopuu MaragaHcKoi o6iacti
JIMLL, He TOCTUTILIMX BO3pacTa IleCTHaaluaTh JeT» // MaragaHckas npasaa. 22 mas 2001 r.
Ne 75(18793); 3akon OpsioBckoii obmactui ot 4 Mapta 2011 r. Ne 1177-03 «O mopsiake u yc-
JIOBMSIX BBIAUM pa3pelieHus] Ha BCTYIICHUE B OpaK JIUIaM, He TOCTUTIIIMM BO3pacTa IIecT-
Hamaru Jiet, B OpioBcKoit obmactu» // OpioBcekast mpaBna. 12 mapra 2011 1. Ne 33; 3akoH
Tynbckoit obactu ot 7 oktsiopst 2009 r. Ne 1336-3TO «O 3amure rnpaB pedeHka» // Tyib-
ckue usBectus. 15 oksiopst 2009 r. Ne 190; 3akon EAO ot 20 utonst 2005 r. Ne 525-03 «O no-
psiiKe U YCJIOBMSIX BbIAUM pa3pellieHus] Ha BCTYIUIEHUE B Opak JIMLL, He JOCTUTIIMX BO3pac-
Ta mectHanuatu jJet» // C3 EAO. 8 centsiopst 2005 r. Ne 8; 3akon benroponckoit o6mact
ot 13 nexka6pst 2000 T. No 121 «O mopsinke W yCIOBUSIX BCTYTUICHUSI B OpaK HECOBEPIIIEHHO-
JIETHUMX TpaxkIaH Ha Tepputopuu benroponckoit obmactu» // COOPHUK 3aKOHOB, TIPUHSITHIX
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B Mypmanckoit oonactu', Kapayaeso-Yepkeccun’, Kabapanno-bankapuu
BCTYyIUIEHME B Opak JIMII, He JOCTUTLIMX Bo3pacTa 16 JieT, BO3MOXHO IIpu
HaJIMYMU CIISAYIOLINX OCOOBIX OOCTOSITENIbCTB: pOXKIEHUE pedeHKa U (paKTH -
YecKOe HaXOXACHUE ero Ipyu MaTepu, XKeJlaloleil BCTYITUTD B Opak; HaIn4uue
o6epeMeHHOCTHU (22 Heaeau u OoJiee), MpepbiBaHNE KOTOPO HEBO3MOXKHO
M3-32a XKeJJaHus 00erX CTOPOH K €€ COXPaHEHUIO JIMOO MTPOTUBOITOKA3aHO
3aKJTIOYCHEM METUIIMHCKON KOMUCCUH; HETTOCPEICTBEHHASI YIpo3a KU3HU
OIIHOI M3 CTOPOH; B cllydyae, Koraa OepeMeHHasi HECOBEPIIIEHHOICTHSISI Ha-
XOIUTCS B HEOJIArOMPUSTHBIX YCIOBUSIX (CUPOTa, HETIOJHAS CeMbsl, HeOJIa-
ronojiyyHas ceMeliHasi 00CTaHOBKA) W, BCTyMasl B Opak, yaydlliaeT yCIOBUS
JKA3HU 151 ce0st v Oyayiero pedeHka’. B MoCKOBCKOI 00J1aCTH 3TH BOIIPO-
cbl peryupytorcs 3akoHom ot 30 ampedst 2008 r. Ne 61/2008-03 «O nopsiz-
K€ 1 YCJIOBUSIX BCTYIUIEHUS B Opak Ha TeppuTopun MOCKOBCKOI 001acTu
JIMII, He TOCTUTIIMX BO3pacTa LecTHaauaT jJet»*. 2Kutenam MocKoBCKOi
o0J1acTH, He JOCTUTILIMM Bo3pacTta 16 jier, OpayHblii BO3PACT MOXKET ObITh
CHIZKEH 110 14 J1eT mpu HaJIWYMKM OJHOTO M3 CJIEIYIOIINX 00CTOSITEIbCTB:
0epeMEHHOCTbD, pOXKIAeHNE 001LIero pedeHKa (IeTeit) y rpaxkaaH, XeJlaromux
BCTYIIMTb B OpaK, HEMOCPENCTBEHHAS YTPO3a XKU3HU OTHOM U3 CTOPOH. AHa-
JIOTMYHBIE YCI0BU AeicTBYIOT B Tatapcrane’, Kanyxckoii’, PocToBckoit’,

Benroponckoii oonactHoit [lymoii B 2000 r. T. VI. Benaropon, 2001; 3akon CaxaJinHCKOM 00-
nactut oT 11 uronst 2005 1. Ne 46-30 «O nopsike U YCJIOBUSIX BCTYIJIGHUST B OpaK rpaknaH,
MPOXUBAIOIIMX Ha TeppuTopuu CaxaJIMHCKOI 001acTh, HE JOCTUTIINX BO3pACTa IIeCTHAI-
uatu net» // I'ybepHckue Bemomoctr. 16 mromnst 2005 r. Ne 126 (2351).

' 3akoH MypmaHcKoit o6nacti ot 18 Hosiopst 1996 1. Ne 42-01-3MO «O6 ycIoBHsIX 1 T10-
psIIKE BCTYTUIEHMS B OpaK JIMIL, He TOCTUTLIMX BO3pacTa IIeCTHAAATH JIeT» // MypMaHCKUii
Becrhuk. 1996. 6 nekadpst 1996 r. Ne 231. C. 4.

? 3akon Kapawaeso-Yepkecckoii PecryGmuku ot 12 despanst 1999 r. Ne 589-XXII
«O0 ycIOBUSIX M TIOPSIIKE BCTYIUICHUST B OpaK JIWIL, JOCTUTIINX TISITHANLIATY JieT» // [leHb
Pecry6nmk. 23 deBpans 1999 r.

* 3akon Kabapanno-Bankapckoii Pecrybmuku ot 17 mionst 1998 r. Ne 9-P3 «O6 ycro-

BMSIX M TTOPSIIKE BCTYTUICHUST B OpaK JIUII, He MOCTUTIIMX Bo3pacTa IiecTHamaTu jet» // Ka-
GapauHo-bankapckas npasaa. 21 utoss 1998 r. No 131.

* ExennesHsle HoBocTu. [Tonmockosbe. 14 mast 2008 r. Ne 96.

* CemeitHblit koneke Pecry6miku Tataperan ot 13 stsapst 2009 r. Ne 4-3PT // Benomo-
ctu ['ocynapctBenHoro Cosera Tatapcrana. 2009. Ne 1. Cr. 4.

¢ 3akon Kamyxkckoit o6mactn ot 6 wionst 1997 . Ne 10-03 «O TMOpsiIKe 1 YCIOBHSIX BCTY-
rieHus1 B Opak Ha Tepputopun Kamykckoit 06acTu JInIl, He JOCTUTIINX BO3PACTA IIeCTHA/I-
uatu iet» // Bectb. 11 utonst 1997 r. Ne 135.

7 O6acTHoii 3aKk0H PocToBcKoit o6macti ot 12 mast 1996 1. Ne 18-3C «O6 YC/I0BUSIX 1 TO-

PSIIKE pETUCTpAIMK Gpaka HeCOBEPIIEHHOJETHUX IpaknaH B PocToBckoit obnactu» // Harre
BpeMst. 6 uroHs 1996 r. Ne 98—99.
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TamboBckoit', TiomeHckoit 061acTsax’, YyKOTCKOM aBTOHOMHOM OKpyTe”.
3akoHopaTenbecTBO Hikeroponckoit o61acTy Hapsiay ¢ yKa3aHHBIMU 00-
CTOSITEJIbCTBAMU OCTaBJISIET ITEPeUEHb 0COOBIX OOCTOSTEILCTB OTKPBITHIM®,
B HoBroposckoii 06;1acti Hapsiay ¢ BBIIIEU3I0XKEHHBIMU OOCTOSITEIbCTBAMU
OCHOBaHMEM JIJIsI BCTYILIEHUSI B Opak 10 16 JIeT sIBJIsieTCs IPU3bIB Ha BO-
E€HHYIO CITyKO0Yy.

B HekoTopsix cyonekTax Poccuiickoit Menepariny B KayecTBe 0COOBIX
00CTOSITEJILCTB CHUKEHMSI OPauHOro BO3pacTa paccMaTpyBaeTCsl HaImyue
GepemeHHoOCTH 22 Heaenu u 6osee’. B Anpiree paspeliieHo BCTynaTh B Opak
¢ 14 net mpu MO3AHUX CpoKax OepeMEHHOCTH WJIH POXKICHUU peOeHKa He-
COBEpLIEHHOIETHEIA®,

CoBpeMeHHOE POCCUIICKOE 3aKOHOIATEILCTBO HE yCTaHABIMBAET Orpa-
HUYEHUII MAaKCUMaJIbHOTO BO3pacTa BCTYILICHUS B Opak M MAaKCUMaJIbHOM
pa3HULIBI B Bo3pacTe. A Bo BpeMeHa Iletpa I Obl1 onpenesnieH npenenb-
HbII1 BO3pacT BCTYIUIEHUS B Opak [uist xkeHIuH — 60 siet. Jlo peBoonuu
B POCCUICKOM 3aKOHOJATEILCTBE ObLT IMpeaycMoTpeH 80-eTHUIT BO3pacT,
OCTaHaBJIMBAIOLIMIA BCTYILIEHHE B Opak’, YTO OMPEAEISIOCh KaK «OpayHast
repe3pesocTb» (CTapuecTBo)’.

Hedonycmumocmsv 0o0HonoAbix Opakos. 3aKOHOIATEILCTBO Poccuiickoit
Denepalivy He CONEPXKUT HOPMY, TTPSIMO 3aIIpPeLLaIoLIyI0 OIHOIOIbIE OpaKy.

! 3akon TaMGOBCKOI 061acTH oT 24 1ioHst 1997 r. Ne 120-3 «O MopsiziKe 1 YCIOBUSIX BCTY-
TUTEHUsT B 6paK Ha Tepputopuu TaMOGOBCKO# 00JaCTH JIMII, HE JOCTUTIIIMX BO3pACTa eCTHA-
uatu aet» // TamboBckast xku3Hb. 10 utonst 1997 r.

* 3akon TioMeHcKoi o6ractu ot 10 staBapst 2000 1. Ne 155 «O6 ycIOBHSIX 1 TIOPSIIKE BCTY-
TUIEHUs B OpaK JIMII, He TOCTUTILMX BO3pacTa IecTHaauaTH jiet» // BectHuk TroMeHcKoit 00-
nactHoit [lymbr. 2000. No 2.

* 3akoH YyKOTCKOro aBTOHOMHOTO OKpyra oT 23 ampens 1998 r. Ne 17-03 «O nopsiike
1 YCJIOBUSIX BCTYTUICHUSI B Opak Ha TeppuUTOpr YyKOTCKOTO aBTOHOMHOTO OKPYTa JIUII, HE JI0-
CTUTIIMX BO3pAcTa IeCTHAALATH JieT» // Bemomoctu. 12 utons 1998 . Ne 7 (12).

* 3akon Huxeropozckoii o6actu ot 10 ceHTsiopst 1996 1. Ne 44-3 «O nopsiake 1 yciio-
BMSIX pa3pellieHrsl BCTYTUICHHs B Opak IpakaaHaM, He JOCTUTIIUM BO3pacTa IeCTHaIIaTh
net» // [paBoBasi cpena. 18 centsiopst 1996 r. Ne 36 (136).

’ 3akoH YensiouHcKoit o6acti ot 10 ceHTsiopst 1999 r. Ne 83-30 «O6 yCIOBHUSIX 1 TTOPSLI-
Ke BblIauM, B BUJIE UCKIIIOUEHUSI, pa3pellieHUs] Ha BCTYIUIeHUE B Opak Ha TeppuTopun Yess-
OUHCKOI1 006JIaCTH JIUILY, HE JOCTUTIIEMY Bo3pacTa 16 jieT» // BemomocTu 3aKOHOIATEILHOTO
cobpanus Yerssounckoit oomactu. 1999. CeHTsIOpb — OKTSIOpH. Ne 3.

% 3akon Pecry6iuku Ambirest oT 30 Hos6pst 1998 1. Ne 101 «O mopsiake v YCI0BHSIX BCTY-
TIeHusI B Opak rpaxiaH Poccuiickoit Penepaiiny B BO3pacTe OT YETHIPHAIIIATH IO TIECTHATI-
LIaTH JIET, TOCTOSTHHO JINOO MPEUMYIIIECTBEHHO IMPOKMBAIOIINX Ha TeppuTopuu Pecryoauku
Anpirest» // C3 Pecriybnuku Anpiresi. 1998. Ne 11.

7 Cwm.: Tambapos I0.C. Tpaxaatckoe npaso. O61ast yacts. CI16., 1911.

¥ Cm.: Baeoposckuii A.F. Kypc cemeitroro npasa. Oxecca, 1909.
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Opnako B cr. 71 Koncturyunu P®, ct1. 1, 12 CK P® roBopurcss UMEHHO
0 Opake MY>XKUMHBI 1 XeHIIMHBI. Ha MeXnmyHapoaIHOM ypoBHe mpobieMa
OIHOIIOJIBbIX OPAaKOB Halllla CBOe OTpaxkeHue Ha Kanpckoit MexayHapoIHO
koHpepeHn OOH no HapogoHaceeHHIo U pa3BUTHIO 1994 1., yTBepnuB-
wreii [TporpamMMy neiicTBUIA TTO peryJIMpOBaHUIO HApOJIOHACEISHMS U 3aKpe-
MMBILIEH MPUHLIMIT PABHOIIPABKSI Y PABHOLIEHHOCTD Pa3HBIX TUITIOB MOJIOBBIX
COI030B, BKJIIOUasi OHOITOJIbIE COI03bl. B To BpeMst B Poccuiickoit denepatiumn
neiicrBoBaia ctT. 121 YK PCOCP 1960 r., KoTopast paccMaTpuBajia TOMOCEK -
cyanusM (MYXeJI0KCTBO) B KAY€CTBE YTOJOBHOIO MPECTYIICHUSI.

B 3akoHOnaTENLCTBE psia CTPaH MPOOJeMbI OIHOIOJIBIX COI030B Halll-
JIX CBOE OTpaxkeHue. B HacTosiiee BpeMsT OMHOIOJbIE Opaku pa3pelieHbl
B CILIA, benbruu, Beurpuu, lNonnangun, Januu, Ucnanaguu, Hopeeruu,
Bo ®panumu, B LlBerun u ap. Tak, B COOTBETCTBUM CO LIBEICKUM 3aK0-
HoM oT 23 utoHst 1994 r. Ne 1994:117 «O peructpupyeMoM MapTHEPCTBE»,
NpUHATHIM B 1994 1. 1 nefictBytommm ¢ 1 suBaps 1995 1., B cTpaHe BBeAcHa
crieluanabHas Ipoleaypa PerucTpalii COXUTEILCTBA OMHOIIOBIX Tap, MO~
JMoOHas perucTpalliy Opaka 1 BJAEKYILAs IJIs1 CTOPOH PsII ITPaBOBBIX MOCTE -
CTBUI 3aKJII04eHMs1 Opaka. BMmecTte ¢ TeM 3aKOHOM yCTaHOBJICHO, YTO TaKKe
«3aperuCTPUPOBAHHbBIE» OMHOIOJIbIC ITAPbl HE MOI'YT UMETh B COBMECTHOM
BOCIIMTaHUU pebeHKa, He MOTYT HU BMECTe, HU IIOPO3Hb YChIHOBUTh PeOCH-
Ka 1 He UMEIOT JI0CTYyNa K MEIUIIMHCKKUM ITPOLIEAYypaM 10 UCKYCCTBEHHOMY
OILJIOJOTBOPEHMIO. B Hacrosiiee BpeMst OT 3TOr0 MPUHIIMIIA OTCTYIUIa
Juib [omnanaus. B 2001 r. B HOpMax ToUTaHACKOTO CEMEIHOTO 3aKOHO-
JaTeJIbCTBA ObLIa 3aKpeIlieHa BO3MOXHOCTb YCHIHOBJICHUS U YI0YePEHMS
JIETei OMHOIOIBbIMU MapaMu'. B HEKOTOPBIX MYHULIUIIATUTETaX BEACTCS
«PETUCTP COXUTENILCTBA Oe3 Opaka».

ITo 3akoHonarenbeTBy LlBeluy perucTpariys OIHOIOIOrO MapTHEPCTBA
MOXET UMETh MECTO TOJILKO B TOM CJIy4ae, €CJIM OJHA U3 CTOPOH SIBJISICTCS
rpaxxgaHuHoM IlIBeninu 1 MpoXMBaeT Ha TEPPUTOPUM CTPaHbI. [lelicTBue
3aKOHA He paclpoCTPaHsIeTCsl Ha MHOCTPAHHBIX TPaXKIaH, JTUIIEHHBIX BO3-
MOXHOCTHY O(POPMUTh CBOM B3aMMOOTHOILIEHMS Y ce0sl Ha pOIUHE U MPU-
€3KaloIIMX C 3TOM 1ebio B IlIBennio’.

HecmoTps Ha cobmoneHne 3aKOHOAATEIbCTBA CTPAHBI 3aKIIOUCHMUS
Opaka, OTHOIIOJIbIE COI03bl MOTYT HE IPU3HABAThCsSI B TEX CTpaHax, rie
OHU He MPeTyCMOTPEHbI 3aKOHOAATEILCTBOM, B CHILy OTOBOPKMU O ITyOJIMY-

' CMm.: Yepneza K.A. TIpaBoBbIe acTIeKThI JIeTATN3aLMH «HETPATULIMOHHOI ceMbl» B Poc-
cum // I'paxnanuH u paso. 2003. Ne 4.

2 Cm.: Kommenrapuit k CemeitHomy Konekcy Poccutickoit @eneparmu (rmoctateitHblin) /
IMox pen. .M. Kysuenosoii. M.: BEK, 1996 (CITC «KoncynbrantInoc»).
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HoM nopsiake. Tak, HampuMmep, L Beiiapckum ¢eaepatbHBIM CyI0M COI03
JIBYX JIMLI OJHOTO I10JIa, 3apeTMCTPUPOBAHHBII 3a TpaHULIei, ObLI IPHU3HAH
MPOTHMBOPEYALIUM IIBERLIAPCKOMY «ITYOJIMYHOMY MOPSAIKY», ITOCKOJbKY
OpaKoM 3/1eCh IIPU3HAETCS TOJIBKO COI03 JIMIL IIPOTHUBOIIOIOXHOIO MoJja'.

3aKOHOJATEILCTBO Psifia CTPaH MPU3HAET 32 OJHOIOJBIMU COI03aMU
Te 3Ke MpaBa U 00sI3aHHOCTH, YTO U 3a TPAAULIMOHHBIMU 3apErucTPUPO-
BaHHBIMM CYIIPYXKECKMMU MapamMu. DTO KacaeTcs U IPakIaHCKO-IPaBO-
BbIX OTHOLICHWIi, B TOM YMCJIe IIPU COBEPILIEHUM CAEJI0K, HAaCAeIOBaHUN
u 1.11. Tak, 3akoHonzatenbcTBo Janun’, Hugepnannos®, a takke Hopseruu,
Wcnanauu, 1Beluy npusHaeT 3a OJHOIIOIBIMU IMAPTHEPAMU Te XKe Ha-
CJeACTBEHHBIE MpaBa, 4To 1 3a cynpyramu. B Karamonun®, 'epmanun’,
Benbrun’, Bo ®paHumn’ nepexXuBILNii TApTHEP KUMEET IIPaBO Ha MOJIydeHue
AJIMMEHTOB M3 HACJIEACTBEHHOI MacChI’.

B HeKOTOpPBIX CTpaHaX OJHOIOJIbIE COXUTEILCTBA BJICKYT IPUMEHEHME
Mep YroJOBHOM OTBETCTBEHHOCTU. CaMble XeCTKMEe CAHKIIMU MPEayCMO-
TPEHBI 3aKOHOAATEJIbCTBOM MaBpuTaHuM, YTOJIOBHBIN Kogaekc 1983 r. ko-
TOPOIi TIpeIycMaTpUBAET CMEPTHYIO Ka3Hb 3a TOMOCEKCYaIn3M, a TakKe
32 U3HACUJIOBAHME U CYIIPYXECKYI0 HeBepHOCTh. CMEPTHbBIE IIPUTOBOPHI,
BbIHeCeHHbIe CrieliMaIbHbIM YTOJIOBHBIM CYIOM, ITPUBOISTCS B MCIIOJIHEHNE
yepe3 3a0pacblBaHUE KAMHSIMU WIK OTCEYEHUE TOJIOBBI’.

B poccuiickoM 3aKoHOAATENLCTBE OTCYTCTBYIOT HOPMBI O CyaL0e Opaka
B CJIyyae U3MEHEHUS OHUM U3 CYTIPYTOB I10J1a, KOTOPOE B HACTOSIIIIEE BpeMst
M03BOJIsIET MeauLMHa. Tak, mepsasi oreparus 1o cMeHe rnojia B CoBeTCKOM

' Cm.: Kommenrapuii k Cemeiinomy konexcy Poccuiickoit Dengepariy (mocrateittbiii) /
[Mon pen. .M. Kysnenosoii. M.: BEK, 1996 (CI1C «Koncynbrantllmoc»).

* 3akoH ot | uionst 1989 r. Ne 372 o perucrpupyemom naprhepcrse, D/341-H-ML.

* 3akoH o 5 mionst 1997 r., BHOCSIMIT u3MeHeHust B KHury 1 IpaxaaHcKoro Kogekca
1 ['paXIaHCKOTOo MPOILIeCCyaTbHOTO KONEKCa OTHOCUTEIEHO PETUCTPUPYEMOTO ITapTHEPCTRA.

* 3aKkoH 0 cTaGIBHBIX coto3ax map (Josselin-Gall M. Pacte social de solidarite, quelques
elements de droit international prive // JCP. 2000. P. 489).

* 3akoH ot 16 despais 2001 r. <O perucTpupyemMom naptaepctse» (Bgbl. 2001. Teil 1.
Ne 9); Ct. 17b B3ITYV.

% 3akon ot 23 Hos16pst 1998 T. «O JeraapHOM coxuTeabcTe» (Monit. B. 12 sHBapst
u 23 nexkadpst 1999 r.).

7 3ako ot 15 Hos16pst 1999 1. Ne 99—944 «O rpakzaHcKoM rmakre commapHocti» (J.0.
oT 16 Hos16pst 1999 1. No 265, Ne 16959); Khairallah G. Les partenariats organises en droit
international prive // Revue critique. 2000. P. 317.

¥ Cwm. monpoGree: Medséedes M.I. MexIyHapOIHOE YaCTHOE MPABO M HOTAPHATHHAST 1851~
TenbHOCTh. M.: Bontepe Kiysep, 2005 (CIIC «Koncynbrantllmoc»).

’ Cw.: TIpaBoBbIe CUCTEMbI CTPAH MUPA: DHUMKIIONEANYECKUii CPaBoYHNK / OTB. pejl.
A.4. CyxapeB. M.: Hopma, 2003 (CIIC «l'apaHT»).
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Coro3ze 0b11a poBeaeHa B 1970 r. B Pure, crmycts 17 et nmociie mepBoii mo-
no0HoI onepaunu B [laHuu u Mapokko'.

CornacHo cr. 70 @enepanbHoro 3akoHa «O06 akTax rpaskaIaHCKOIoO CO-
CTOSIHMSI», B CJTydae eciv MPeCTaBIeH TOKYMEHT YCTAHOBIEHHOU (hOpMBbI
00 M3MEHEHHUMU 110J1a, BbIAAHHBIM MEIULIMHCKON OpraHu3alueii, OpraHoM
3arca COCTaBJISIETCSI 3aKJIIOYCHME O BHECEHUM U3MEHEHHUS B 3aIlIMCh aKTa
TPaXKIAHCKOTO COCTOSTHUS.

B HayuHoI1 TUTEpaType NpenaararoTcs pa3IMuHbIe ITyTH PEIIeHUs TPo-
OieMbl, BOBHUKAIOIIIEH TTpY CMEHe T10JIa B TIepro1 Opaka:

1) mpekpailieHue Opaka IyTeM PacTOPXKEeHUs IO TPUIMHAM HEBO3MOXK-
HOCTH COXPaHEHMS CEMbH;

2) coxpaHeHMe Opaka; BHeCeHe MUBMEHEHUI B ceMeifHOe 3aKOHOAATE b~
CTBO B YacCTU TpaHc(opMaluy Opaka B MHOM COI03 MEXIy OTHOMOJBIMU
JIIOIbMU, BEAYIIMMU O0IIee XO35MCTBO, BOCITUTHIBAIOIINUMU OOIINX JIETEH,
HO HE BBIITOJIHSIOIIMMU POJICi My>Ka 1 KEHBI 110 OTHOLLIEHUIO APYT K APYTY’;

3) paccMOTpeHUe U3MEHEHMS T10J1a KaK COLMAIbHOM CMEPTU U COOTBET-
CTBEHHO OOBSIBIEHME TAKOTO IPaKIaHMHA YMEPIITUM B CyIeOHOM IOPSIIKE
B cooTBeTcTBUU CO CT. 45 TK P®D. B Takom ciryuae npekpalieHue Opaka
OymeT 0OyCJIOBJICHO pellieHUEeM cyna 00 OOBSIBICHUU OTHOIO U3 CYIIPYTrOB
yMEPILIUM’,

[To HammeMy MHEHUIO, B 3aKOHOAATEILCTBE HEOOXOIUMO MPEIYCMOTPETh
M3MEHEeHUe 10JIa B KaueCcTBE OCHOBAHUS ISl IIpeKpallieHus Opaka.

B HacTosimiee BpeMsi B 3aKOHOIATEILCTBE HET OrPaHUYECHUM IJIST BCTY-
TUIEHUS B OpaK JIMLI, U3BMEHUBIIIUX I0JI. 3aKOHOIATEILCTBO OTACIBHBIX TOCY-
JApCTB MPSIMO 3aKPEIlIsIeT 3aIpeT BCTYIUICHUS B OpaK JIMLIaM, TIepeHEeCITIM
TpaHCCEeKCyaJabHbIe onepalny (HarpuMep, B Beankooputanum).

Hedonycmumocms noaueamuoix 6paxos. Poccuiickue Tpaauiuu, 3aKo-
HOIATEJIbCTBO U MPaBONPUMEHUTEIbHAS MPAaKTUKA HE TOIMYyCKaIu MOJIH-
TaMHBIX OpakoB, 32 NCKIIOUEHUEM paHHEro JOXPUCTUAHCKOTO MepHoa.
Bo Bcex 3akoHOomaTenbHBIX akTax Poccuu o 3akimoyeHnn 6paka roBOPUIOCH
0 HEIOMYCTUMOCTH BCTYILJICHUST B TOBTOPHBIN OpaK JIUII, YK€ COCTOSIIINX
B 3apeTHCTPUPOBAHHOM Opake.

Konexkc 3aKoHOB 00 akTax TpakIaHCKOTO COCTOSIHUSI, OpauHOM, ce-
MEHHOM U OIeKyHCKOM IpaBe 1918 r. mpemycMaTpuBall HEIOIMYCTUMOCTD

1
CM.: Maneuna M. H. I3MeHeHHe OMOJIOTMYECKOro M COLIMAIbHOTO T0J1a; MEPCIEeKTUBbI
pa3BUTHsI 3aKOHOMaTeIbeTBa // 2KypHai poccuiickoro mpasa. 2002. Ne 9.

2
CM. T1oipoOHee Tam Xe.

3
Cmenanoe /I. M. TIpaBoBbIe TIPOOJIEMBI, CBSI3aHHBIE C NI3MEHEHUEM TI0JIa YejioBeKa // 3a-
koHomatenbcTBo. 2000. Ne 11. C. 77.

79



CEMEMHOE NPABO

BCTYILICHUSI B TOBTOPHBII OpaK Takxe JIUI, COCTOSIINX B OpaKe, UMEIOIEeM
CUJTY 3aperucTpupoBaHHoro. MiMenuch B BUIy IEpKOBHbBIE OpaKH, 3aKJII0-
yeHHbIe 10 20 nekadpst 1917 1. ¢ cobmoaeHreM COOTBETCTBYIOIINX YCIOBUI
U (popmbl. J1o peBomon 1917 1. «IBOEKEHCTBO U IBYMYXKECTBO HE TOJIHKO
JIeJIaiv HeIeICTBUTENIbHBIM BTOPOIi OpaK», HO TaKXKe BIWSUIM U Ha TIEPBbIii:
OH COXPaHSII CBOIO CHITY TOJIBKO TP COTIACHMU Ha TO CO CTOPOHBI CYIIpyTa
HefelcTBUTENIbHOTO Opaka'.

CoracHo a063. 2 ct. 14 CK P® He monyckaeTcs 3akjodyeHne Opaka
MEXIY JTMLAMU, U3 KOTOPBIX XOTSI Obl OIHO JIMLIO YK€ COCTOUT B IPYTOM 3a-
PETMCTPUPOBAHHOM Opake. B mpoTuBHOM cityyae 6pak MOXKET OBbITh TPU3HAH
HeaelcTBUTEeIbHBIM. J1JI TPOBEPKU MPpEeKpallieHUs Opaka IMpy perucTpanuu
3aKa04eHMs Opaka JiMlia, COCTOSIBIIIME paHee B Opake, TOJKHBI TIpeab-
SIBUTh TIOKYMEHT, IMMOATBEPKAAIOIINIA TTpeKpalieHne Opaka (CBUIETEIbCTBO
0 pacTopXKeHuU Opaka, CBUACTEJIbCTBO O CMEPTH CYIIpyra u ap.). B coot-
BeTCTBUU ¢ a03. 3 11. 2 cT. 25 CK P® cynpyru He BIipaBe BCTYIaTh B HOBBII
Opak 10 MOJYyYEHUST CBUAETEIbCTBA O PACTOPKEHMH OpaKa B OpraHe 3arca
10 MECTY XKUTEJIbCTBA JTI000T0 U3 HUX. HecMoTpsl Ha nMmerolmecs B 3aK0-
HOIATeIbCTBE OrPaHMUEHMS, Ha MTPAKTUKE BO3HUKAIOT CIydar perucTpaiuu
Opaka ¢ JIMIaMu, Yeii TpeabIIynuii Opak He ObLT MPeKpalleH Haalexkalium
00pa3oM, 0 YeM CBUIETEIbCTBYIOT 1 IIPUMEPhI CyneOHbIX peleHuit’. Cemeli-
Hblii kKogeke P®, B otinure ot KoBC PCOCP 1969 r., MCKITIOYMIT BO3MOXK-
HOCTb COXpaHEHMSsI OpaKa IpY ero pacTOPKEHUU B Cyie 0e3 perucTpaluuu
pacTop:keHus B opraHax 3arca. B HacTosiiee Bpemsi B citydae pacTOPXKEHUsT
Opaka B Ccyle BHECEHME 3allCU B KHUTY aKTOB I'Pa’kIaHCKOTO COCTOSTHUS
MPOU3BOAUTCS Ha OCHOBAHMM BBIMMCKU U3 PEIICHMS Cyda, KOTopasi Ha-
MPaBJISIeTCS B COOTBETCTBYIOIIME OPTaHbI 3arca CyaIoM CaMOCTOSITEIbHO.
Taxum o6pa3zoM, Opak, paCTOPTHYTHIN B Cyae, SBISIETCS MPeKpalieHHbIM
HE3aBHMCHMO OT JaJbHEHIINX AeiCTBUI OBIBIIMX CYIIpYroB. PaHee B coOT-
BerctBUM ¢ KOBC PCOCP 1969 r. 6pak, pacTOPrHyThIi B CyIe, CUUTAICS
MpeKpallleHHBIM C MOMEHTA PErrucTpaliiy Opaka B OpraHax 3arca 1o MHH-
LIMaTHBE OTHOIO U3 CYIIPYTOB.

B 2007 r. nepen Koucturyuuonssim Cynom P® GbL1 nmocTaBiieH BO-
MPOC O BO3MOXKHOCTH TIOJIMIaMHbBIX OpakoB B Poccuu, B CBS3M € 4eM cyn
00paTu BHUMaHue Ha TO, 4To Poccuiickast Denepaliusi siBJsSIETCS CBET-
ckuM rocygapctBoM (cT. 14, u. 1, Koncruryuun P®), a moroMy Te mimn
WHbBIC PEJIUTHMO3HBIC YCTAHOBJICHUS U MpaBUIa, TOMMYCKAIOIINE MOJIUra-

1
Hlepwenesun I'D. YueOHUK PYCCKOTO rPaXKIaHCKOTO MpaBa.

? Cwm., Hanpumep: Ompenenenue BepxosHoro Cyma P® ot 20 oxrsiopst 2003 .
Ne 22-B03-5 // bronnetens BepxosHoro Cyna P®. 2004. Ne 12.
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MUIO OpaYyHBIX COIO30B, MHOW MOAXOM K PEIIEHUIO 3TOTO BOMpOca B psile
JIPYTUX TOCYIapCTB, HE MOTYT OKa3bIBaTh BIMSIHUE Ha TOCYIAapCTBEHHYIO
MOJUTUKY B 00JIACTU CEMEMHBIX OTHOLLIEHU, OCHOBHbIE Hayajla KOTOPOu
XapaKTepU3YIOTCs, B YaCTHOCTH, TTPUHIIAIIOM eAMHOOpauns (MOHOTaMueil),
HMCXOISIIIMM U3 OTHOILIEHUS K OpaKy KaK OMOJIOTUYECKOMY COIO3Y TOJIBKO
OIHOTO MY>KUMHBI ¥ OHOM KEHIIIMHBI, UTO HE JOITYCKAaeT OMHOBPEMEHHOIO
HaXOXIEHUs B HECKOJbKUX Opakax'.

Ha ocHoBe cT1. 8§ PuMcKoii KOHBEHLIMM O 3allUTE TpaB YeJIOBEKa U OC-
HOBHBIX CBOOOJ MOXET OBITh MPUHSTO PEIlIeHNE O HEOOXOIUMOCTHU MPU-
3HAHUS U 3aIIUThl BTOPOTO MJIU TPEThETo Opaka, BO3SMOXHOCTb BCTYTLICHUS
B KOTOPBIN TOITyCKAETCS 110 PEIMTUO3HBIM YOESXKICHUSIM KOHKPETHBIX CY-
npyroB (cT. 9 PuMcKoii KOHBEHIIMY ITPY 3TOM IrapaHTUPYET 3TUM IpaxkaaHam
CBOOOMY MCMOBENOBAaTh CBOIO PEJINTHI0). B TakoM citydyae B mpuMEeHEHUU
B P® ct. 8 KoHBeHLIMY NOJKHO OBbITh OTKA3aHO CO CChLIKOM Ha OCHOBbI
MpaBOMOPSIAKA, TOCKOJIbKY B Poccuu Takast BO3MOXKHOCTBh HE MOXKET OBITh
MpU3HaHA COOTBETCTBYIOIIE HPABCTBEHHBIM YCTOSIM, €CJIM ONMPAThCS
Ha yOeXXIeHUsI OCHOBHOI MacChl HACEJICHMS CTPAHBI.

B MycynbMaHCKMX, a TaKXKe B HEKOTOPBIX APYTUX CTpaHaX JIOMYCKaeT-
csl MHOTOXEHCTBO, B yacTHOocTH B benune, borcBane, Erunre, U3paue,
3ambuu, KamepyHe, Manaiisun, Mapokko, Mo3zamouke, O0beIMHEHHBIX
Apabcknx Dmupatax, Omane, [1armya — HoBoii I'Bunee, Ceasunenne, CeHe-
rane, Yranae, LlentpanbHo-AdpukaHckoit Pecniyonuke, DxBaTopranbHOM
I'Bunee u ap.

Ho peomtoumu 1917 r. B Poccun 6b110 3ampeliieHo BCTynaTh B Opak
Oosiee yeThipex pa3. B HacTosIIee BpeMs TaKMX OrpaHUYEHUIA HET.

Hedonycmumocmo 6pakoe mexncdy 6Au3KuUMU pOOCMBEEHHUKAMU, A MAKice
yevinosumensamu u yevinosaenHoimu. CoraacHo cT. 14 CK PD He gonycka-
eTcs 3aKJIoueHre Opaka MexXay OJM3KUMU POACTBEHHUKAMU (POICTBEH-
HUKaMM MO0 MPSIMON BOCXOMASIICH M HUCXOISIIEH TUMHUU (POOUTEISIMU
U JeThbMU, OEAYIIKOM, 0a0yIIKOM M BHYKaMM), MOJTHOPOIHBIMU U HE-
MOJHOPOAHBIMU (MMEIOLIMMHU OOIIMUX OTLA UM MaTh) OpaThbIMU U ce-
CTpaMM); YCBIHOBUTEJISIMU U YChIHOBJEHHBIMU. [1pu 9TOM poncTBO MOXET
OBbITh 1 BHEOpauHbIM. He aBag10TCS NMpensaTcTBUEM K 3aKJTI0UeHUI0 Opaka
JIIBOIOPOJIHOE (IBOIOPOIHBIE OPAThsl U CECTPHI) U Oosiee nalbHee POICTBO,
a TaKke OTHOIIIEHUS CBOMCTBA (He 3ampelieHbl Opaku MEXIy CBOTHBIMU
OpaThsiMM U cecTpaMu). bpaku MexXny A AsIMU U TUIEMSIHHULIAMU, TETSIMU

' Onpenenenue Koncruryimontoro Cyaa P® ot 18 rekaGpst 2007 r. Ne 851-0-0 «O6 ot-
Kase B MPUHITUU K PACCMOTPEHMIO XKaloObl rpaxkaaHuHa PsaszanoBa Haruma IMaGapuiaxaro-
BUYa HA HAPYIIEHUE er0 KOHCTUTYIIMOHHBIX MTPAaB MMOJOXEHUsIMU MyHKTa | cTaThu 12 u cTa-
M 14 CemeitHoro konekca Poccuiickoit denepannm».
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U TUIeMSIHHUKaMU 3anpelieHbl B Utanuu u Bo @paHIuu; MeXay 1BOI0-
POIHBIMU OPaThSIMU U CECTPaMU HEBO3MOXKHBI Opaku B BeaukooputaHuu
u B monoBuHe mratoB CIIIA.

3arnpeT OpakoB MEXIY YCHIHOBUTEISIMU U YCBIHOBJIEHHBIMU O0YCJIOBIICH
MpeXIe BCEro STMUYECKUMHU COOOPpaXkeHUSIMU, TTIOCKOJIbKY MPABOOTHOILICHUS
MEXIY 3TUMU JTULIAMU IOPUINYECKU TTPUPABHEHBI K OTHOIIECHUSIM MEXITY
POIUTENSIMU 1 IETHbMU. Y CBIHOBJICHHE HE TIPETISITCTBYET 3aKITIOUEHUIO Opaka
MEXIY YCBIHOBUTEIEM U POICTBEHHUKAMU YCHIHOBJICHHOTO, a TAKXKE YChI-
HOBJICHHBIM M POICTBEHHUKAMM YCHIHOBUTEJIS.

B HeKOTOpBIX cTpaHaX OTHOIIEHMS IO YCHIHOBJICHUIO HE TIPETSITCTBYIOT
3aKJIIOYEHUIO OpaKa, B APYTUX — SIBJASIOTCS (hDOPMaJIbHBIM TMPETSITCTBUEM,
KOTOpOE TEM He MEHEE MOXET OBITh ITPEOI0ICHO PELLIEHUEM KOMIIETEHTHOTO
oprana'. B Poccniickoit @enepaiiyy Opak MeXIy YCHIHOBUTEIEM U YCHIHOB-
JICHHBIM BO3MOXEH TOJIbKO B CIy4ae OTMEHBI YCHIHOBJICHUS B CyIeOHOM
TOpsIKe.

Heo6xonuMo yuYuThIBaTh, UYTO YCHIHOBJICHHBIM HE MOXET BCTYIIUTh
B OpaK coO CBOMMM OMOJIOTUYECKUMU POJACTBEHHUKAMU (OMOJIOTUYECKM -
MU POIUTEISIMU, 0aOYIIKOI, TeAyIIKOM, cecTpaMu 1 OpaThsiMu). [laHHOe
OrpaHUYEHHUE He MPEeKpalllaeTcs B CIyyae OTMEHBI YChIHOBIEHUsI. PoncTBO
COXPaHSIETCSI, XOTsI FOPUINIECKIE OTHOIIICHUST MEXKITy YCHIHOBUTEIEM U YChI-
HOBJICHHBIM MOTYT OBITh ITPEKpPaIeHBI.

3aKOHOAATeILCTBO HE MpeaycMaTprBaeT OrpaHMICHMI IS Opaka orie-
KYHOB, TIOTICUUTENIEN, IIPUEMHBIX POIUTEJIECH, ITATPOHATHBIX BOCIIMTATEIEHU
U VX TIOJIOTIEYHBIX.

Hedonycmumocmov ecmynaenus 8 6pak Hedeecnocoousix auy. CoraacHO
a63. 5 cr. 14 CK P® He momyckaeTcst 3aK/I0UeHNe Opaka MeXIy Juia-
MM, U3 KOTOPBIX XOTSI ObI OTHO JIMIIO MPU3HAHO CYIOM HEIeeCIIOCOOHBIM
BCJIEICTBME TICUXMYECKOTO paccTporicTBa. [Ipu3HaTh rpaxknaHrnHa Heaee-
CIMOCOOHBIM BIIPaBE TOJBKO CYII TI0 OCHOBAaHMSIM, TIPEIyCMOTPEHHBIM CT. 29
I'K P® B nopsiake ocoboro npon3BoacTsa B cootBeTcTBuM ¢ 1. 31 I'TIK PD.
I'paxkmaHuH MOXET OBITh MPU3HAH CYJIOM HeIeeCIIOCOOHBIM B TOM CIydJae,
€CJIU OH BCJIEICTBME TICUXMYECKOTIO PACCTPOMCTBA HE MOXKET IMTOHUMATh
3HaYeHUE CBOUX AEHCTBUI UM PYKOBOIUTH UMU, YTO OTIPENEISIETCS C 1O~
MOIIIbIO CYIeOHO-TICUXUATPUUECKON IKCIIEPTU3HI.

3anpeT HelleecrocoOHBIM Ha BCTYIUIEHHE B Opak 00yCJIOBJIEH KaK Me-
TULIMHCKMU COOOPaXKeHUSIMU, TaK M HEBO3MOXXHOCTBIO HEIeeCIIOCOOHOTO
JIMIIa 1aTh OCO3HAHHOE COTJlacHe Ha BCTYIUICHUE B OpakK, YTO BElET K HeCOo-

' Cm: Kommenrapuit k CemeitHomy Konekcy Poccutickoit @eneparmu (rmoctateitHblin) /
IMox pen. .M. Kysuenosoii. M.: BEK, 1996 (CITC «KoncynbrantInoc»).
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OJIFOICHNIO TTPUHIIMIIA TOOPOBOJBHOCTH OpavyHOTro coro3a. JlaHHOe o0~
JKEHHE He KacaeTcsl JIUI, OTPaHUYCHHBIX B TPaKIaHCKON JeeCIIOCOOHOCTH.

CornacHo 11. 3 ¢T. 29 'K P® eciu ocHOBaHMSI, B CUJTy KOTOPBIX TPaX-
JMaHUH ObUI IPU3HAH HEIEEeCIIOCOOHBIM, OTITAJIA, TO CYI MMPU3HAET ero Ae-
ecrmocoOHbIM. CrienoBaTeIbHO, TAKOM TpaXkIaHWH HE OTpaHUYEH B IpaBe
3aKJIIOUUTH Opak.

[lepeueHb orpaHUYEHMI IUIST BCTYIUICHUST B OpaK SIBJISICTCST MUCYEPIIbI-
BaroluM. He MOTYT CITy>KUTh TIPENSITCTBMEM JJIsI BCTYIUIEHUS B OpaK MHO-
CTPaHHOE TPaXkIaHCTBO WM OTCYTCTBUE TAKOBOTO, PEJIMTHMO3HBIE YOeXK-
NeHUsI, MOHAIIIECTBO, HAJTMYME WJIM OTCYTCTBUE MECTa XUTEIbCTBA WU
MecTa MpeObIBaHUSI, HAXOXKIEHNE Ha BOMHCKOM CITy>kK0€, B MeCTaX JTUIIECHUS
CBOOObI U AP.

B 3apy0OeskHBIX rocymapcTBax UMEIOTCSI U MHBbIE orpaHuueHus. Tak,
B HekoTophix mTaTax CIIA 3ampeleHo BCTynaTh B Opak IyIIeBHOOOIb-
HBIM, OOJIbHBIM HEKOTOPBIMU BUIaMU BeHepuUyecKux 0onesHeii. B Benu-
KOOpUTaHMY 3anpelleHbl Opaku MexXIy cBoiicTBeHHUKaMu. B bonrapun
HE JOITyCKalTCd Opakyu MEeX1y POACTBEHHUKAMU 10 HUCXOASILEH U BOC-
XOISIIEH TMHUM BIJIOTh IO YETBEPTOM CTeNEHU POACTBa. B HEKOTOPHBIX
CTpaHax HEOOXOIMMO, YTOOBI IIPOIILIO OMpPeneIeHHOEe BpeMs TTocie pac-
TOPXKEHMS OpaKa WM CMEPTHU CyIpyra, mpexkae YeM CYImpyT MOT ObI BCTY-
nuTh B HOBBIN Opak (I'epmanust, @panuusa u Iseitnapus). B Urtanuu
He JIOITyCKaeTcs 3aKIoueHue Opaka MeXIy JMIIaMH, OMHO M3 KOTOPBIX
OCYXIEHO 3a YOMICTBO MJIU TOKYIIIEHUEe Ha YOUNCTBO CyIpyra uin cy-
npyru Broporo juna. B IlIBefiliapuu, KpoMe TOro, yCTaHOBJIEH 3ampeT
Ha BCTYIUICHHWE B HOBBII Opak Imocje pa3Boja Ij1s1 BAHOBHOU B pa3Boje
CTOPOHBI CPOKOM OT OJHOTO rona no Tpex jet'. B M3paue xxeHuuHe 3a-
MPEIIeHO BBIXOAUTH 3aMYX 332 OTHOTO 1 TOTO e MYXUYMHY 00Jiee OMHOTO
pasa (Hampumep, eCclii BTOPOi Opak oKa3asicsl HeynauHbIM 1 XEHIIMHA
pelia BEpHYThCS K TIEPBOMY MYXKY).

Yeedomnenue dpyeoeo cynpyea o naruuuu BUY-ungexyuu aubo eenepuue-
CK020 3a0041e6aHus. 3aKOHOAATEILCTBOM HE YCTaHABIMBAIOTCS KaKue-I100
TpeOOBaHUS K COCTOSIHUIO 3M0POBbsI JIUII, BCTYIAIOIINUX B Opak. OmHaKo
B HEKOTOPBIX CTpaHax He MOTYT BCTyNaTh B Opak AyiieBHOOOIbHBIE. Poc-
CHICKOE 3aKOHOAATEILCTBO OrpaHMUMBACT MPABO BCTYIUICHMS B OpaK JUIITb
IUIST HefeecocoOHbIX uil. OnHAKO MPpU 3aKJIIOUeHUM OpaKa rpakIaHUH
TIOJDKEH MaTh 10OPOBOJIbHOE COTJIacKe Ha BCTYIJICHUE B Opak, YTO HEBO3-
MOXHO TIPU HAJIMYUM HEKOTOPBIX 3a00IeBaHUIA.

' Cm.: Caxosuu O.M. TIpaBOOTHOLIGHHSI CYIIPYTOB IO 3apyOEXKHOMY 3aKOHOIATEIIbCTBY //
Kypnain poccuiickoro mpasa. 2003. Ne 10.
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Cratbs 15 CK PO ¢ 111610 0XpaHbl 300pOBbsI JINLI, BCTYIMAIOLINX B Opak,
perycMaTpuBaeT BO3MOXHOCTh OECILIaTHOTO MEAMIIMHCKOTO 00cieno-
BaHUsI, a TAKXKE KOHCYJIbTUPOBAHUS 110 MEAMKO-TEHETUYECKUM BOIIpOCaM
M BOIIpocaM IUIaHUpPOBaHUs ceMbU. Takoe obciieqoBaHKe TTPOBOANUTCS
MCKJIIOYMTEIbHO C COMIACKS JIMILI, BCTyHaloIMX B O6pak. Pe3ynbraThl 00-
CJIeMOBaHMS JINIIA, BCTYMAIOIIEro B OpakK, COCTaBJISIIOT BpauyeOHYIO TaliHY
1 MOTYT OBITH COOOIIEHBI JIUILY, C KOTOPBIM OHO HAMEPEHO 3aKIIOUUTh
Opak, TOJIbKO C COIIacys JIMLIa, MPOILLeaIero oocaenoBaHue. B To xe BpeMst
00HO U3 AUY, BCMYNAOWUX 8 OPAK, 00AJICHO YeedomMums dpyeoe AUYo 0 Haru4uu
Y Heeo geHepuyeckoeo 3abonesanus uru BUY-ungexyuu. B cooTBeTCTBUUI
co cT. 13 ®@enepanbHoro 3akoHa ot 30 mapTa 1995 r. Ne 38-D3 «O mpen-
yIpexneHuu pacnpoctpaHeHus B Poccuiickoit Denepaiiuu 3a601eBaHMs,
BBI3BIBAEMOTO BUPYCOM MMMYHoaeduinTa yenoeka (BUY-undeximm)»'
BUY-uHpuLIMpoBaHHOE IUIIO0 UMEET MpaBo Ha MoJydyeHne nHhopMaluun
0 pe3yJibTaTax CBOEro MEeIUILIMHCKOTO OCBUAETEIbCTBOBaHMs. Eciu ulio,
BCTymarouiee B Opak, CKPhLIO OT APYTOro JIMLA HAJIMYKe BEHEPUIECKOM
oone3nu i BUY-uHbekmm, To mocienHee BpaBe 00paTUTLCS B CY/L
¢ TpeboBaHMEM O MPU3HAHUU Opaka HelelcTBUTEIbHbIM. CPOK MCKOBOIA
JABHOCTU I10 TAKUM KaTETOPMSIM JIeJ — OJIMH roJl ¢ MOMEHTa, KOra JUILIO
y3HAaJIO WU JOJIKHO ObLIO Y3HATh O HAJMYMK 3a00jieBaHUsI. YTOJOBHAs
OTBETCTBEHHOCTD 3a 3apakeHNe BeHepuyecKuM 3aboeBaHnreM unu BUY-
nHdekumen npeaycmorpena cr. 121, 122 YK P®.

Lleas 6paka — co3danue cembu. 3aKOHOAATENb IIPSIMO HE OIPEeIIsIeT 1ieb
Opaka. OnHako B cootBeTcTBUU C 11. 1 ¢T. 27 CK P® B ciiyyae 3akiioueHUs
(bukTUBHOrO Opaka, T.e. ecau cynpyeu uau 00UH U3 HUX 3apecucmpuposant 0paK
Oe3 HamepeHus co30amb cemblo, OpaK Modcem Obimb NPU3HAH HeOeUCMEUmenb-
Hoim. Takm 006pa3oM, 11eJ1blo Opaka sIBISIETCST CO3IaHUe CEMbH.

B CK P® orcyTcTBYIOT KpUTEpUM (PUKTUBHOIO Opaka, a TakxkKe Io-
HSITHE CEMbU, B CBS3M C YeM Ha MpaKTUKe HE BCEraa JIErKO ONpeaeinThb
(bukTUBHOCTH Opaka. JIo peBooIIMK 1IepKOBb ITPOBO3IJIACKIIA, YTO LIETBIO
Opaka sBisieTcs poxneHue neteil. Tak, B 1744 r. 82-netnuii I'puropuii
Eproabckuii Bctynun B 6pak ¢ I[IpackoBbeto JleBsToo. MocKoBcKuUit
apxuepeit Mocud npeacraBui 3TOT (akT KaK COMHUTENILHBIN 1O CBOEH
3aKOHHOCTHU Ha paccMoTpernrie CuHoaa. CUHO, OCHOBBIBAsICh HAa TOM, YTO
«Opak yCTaHOBJICH [IJIsS1 YMHOXKEHUSI POJia YEJI0BEUECKOro, 4Yero OT UMelo-
mero 3a 80 JeT HamesAThbCcsl BeChMa OTYassHHO», TIpU3HaJ 0pak Eproiabckoro
HEEeCTBUTEIbHBIM .

' C3 PD. 1995. Ne 14. Cr. 1212.

* Cwm.: Baeoposckuii A.H. Kypc cemeiinoro npasa. C. 10.
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Lenw 6paka I'.D. IllepieHeBrY onpeaess Kak MOCTOSTHHOE COXUTEb-
CTBO, HE TOJBKO B CMbIC/IE (DU3NYECKOM, HO U B CMBICJIC HPABCTBEHHOM,
Kak, mo Kopmueii kHure, «couetaHue, COObITHE BO BCEi XKU3HU, O0XKECTBEH -
HBbISI ¥ YeJIOBEUECKUsI IIpaBibl o01IeHe». C 3TOi CTOPOHBI 0OHAPYKMBACTCS
pasauuure MexXmy OpakoM M 00s13aTeJIbCTBOM, KOTOPbIe 00a MOTYT OBIThH
OCHOBaHBI Ha toroBope. Korma noroBop HarpasjieH Ha UICTIOJTHEHUE OTHOTO
WJIM HECKOJIbKUX OMpeneeHHBIX NeMCTBUI, TO TTOCAEACTBUEM €ro OyaeT
00s13aTeIbCTBEHHOE OTHOIIIEHKE, HAITPMMEp B TOBapullecTBe. bpauHoe ke
corjaiieHne He UMeeT B BUIY OIpeAe/IeHHBIX NeMCTBUI, HO KaK OOIIeHue
Ha BCIO XXM3Hb OHO UMEET 110 MIee HPaBCTBEHHOE, a HE SKOHOMUYECKOE CO-
nepxaHue. HerpaBuibHO 11e/1b10 Opaka CTaBUTDb POXKACHNE U BOCITUTAHUE
JeTeii: mepBOe eCTh BO3MOXHOE (hU3MOJIOTHYECKOEe TTOCAeACTBUE Opaka,
BTOpOE — €ro HeoOXoauMoe puandeckoe nocieactsue. Ho opak Hu-
CKOJIBKO He TepsIeT CBOETO CMBICJIA, €CJIM BCTYIAIOIINE B HETO MTPOHUKHYTHI
cTpemieHueM K (pU3nIecKOMy U HpaBCTBEHHOMY OOILEHUIO Oe3 BCIKOM
MBICJIA O OyIYIIUX ASTIX .

DuKTUBHBIE OpaKK, KaK IPaBUJIO, UMEIOT LIEJIbIO HEe CO3IaHue CEMbH,
a MoJTyYeHMe TpaBa Ha XXWIMIIE CYIpyra, POCCUICKOTO IrpakaaHCTBa INOO
MpecienyloT Apyrue, Kak mpaBuio, KOPbICTHBIE LEIU. 3auHTepecoBaHHAs
B IIPU3HAHUY TaKOTO OpakKa HeJeHCTBUTEIbHBIM CTOPOHA 00s13aHa JO0KAa3aTh,
YTO B TaHHOM CJTy4ae MMeeT MeCTO He TPOCTO CeMeitHas ccopa, pa3nop, a To,
YTO TIPY 3aKJII0YEHUU Opaka y Ipyroro cympyra He ObUIO 1IeIM CO3MaHUs
cembu. B kauecTBe KputepreB GUKTUBHOCTU OpaKa MOTYT OBITh pa3ieiib-
HOe MpOoXKUBaHUeE, OOJIbIIIAasl pa3HUIIA B BO3pacTe, OTCYTCTBUE IETEei, pac-
TOpXKEeHHEe Opaka IMocjie TOCTXKEHUsT KOPBICTHBIX 1ieseit. Tak, Hampumep,
Onpenenennem BepxoBHoro Cyna P® ObliM OTMEHEHBI pellIeHUsT HIXKEe-
CTOSIIIIMX CYIOB, OTKA3aBILMX B YIOBAETBOPEHMUHU MCKa O IPU3HAHUU Opaka
(PMKTUBHBIM, HECMOTPS Ha OUEBUIIHBIE TIPU3HAKU (PUKTUBHOCTHU. CyTh Jena
takosa: ['-Ba M.I1., 1930 r. poxneHust, BcTymuia B 6pak ¢ baiip-Beim @. 1.,
1965 r. poxknenus. Yepes mecsil rocje peructpauuu o6paka (B utose 2007 r.)
I'-Ba M.I1. u ee MaTh MOAAPUIN OTBETUMKY MPUHAIJIEXKAILINE UM AOJIU
B IIpaBe 00IIIeit 101eBOii COOCTBEHHOCTH Ha KBapTUpYy. JlaHHYI0 KBapTUPY
Baiip-B ®.U. BrociencTBuu npoaal U KyIu Ha MOJy4eHHbIE OT ee IIPo-
JIaXku IeHEXXHbIe CpeCcTBa KBapTUpy, Kyaa BeiBe3 ['-By M.II1. u ee maTh,
3aperucTpUpoOBaB UX B KBapTHUpE MO MecTy kuteabcTBa. ['-Ba M.II. cTpa-
Jaja psimoM 3a0oJIeBaHUi, 3710yIIOTpeOIsIa CIMPTHBIMU HanuTKaMu. [1o-
CKOJIbKY COTJIacHO 3aKiroueHuo Bpava-ticuxuarpa [THJ ot 19 suBaps
2008 r. y I'-Boit M.IT1. umenu MecTo MPU3HAKM TSXKEJIOTO TICUXNYECKOTO

' Ilepuwenesuy I.D. YaeOGHUK PYCCKOrO IPaXXIaHCKOTO IIPaBa.
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paccTpoiicTBa, pemieHneM M3mMaiiioBcKoro paitoHHOTO cyna I. MOCKBBI
ot 11 ¢espans 2008 r. oHa OblJIa HampaBlieHAa HA TPUHYAUTEILHOE OCBU-
netenbcTBoBaHue. 21 utoHsa 2008 r. I'-Ba M.I1. ckonvanace. ITocne 3akiro-
yeHus opaka Baiip-B ®.U. u I'-Ba M.I1. BMecTe He TPOXUBAIN, CEMENHBIX
OTHOIIICHUIT HE MOAIePKMBAJIN, OOIIIETO X03S1CTBa He BEJIU, OOIIEro UMy~
1ecTBa He mpuodpeTanu. TakuM oOpa3oM, Opak ObLT 3aKIIOUEH C LETbI0
3aBJaJcHUs TpUHAaIIeXkaIeil ymepIiei KBapTupou'.

Cyn He MOXeT ITpU3HaTh OpaK (PUKTUBHBIM, €CJIU JIUIIA, 3aPETUCTPUPO-
BaBIIIME TaKOM OpakK, 10 paCCMOTPEHMSI 1efa CynoM (haKTUIECKU CO3Malu
cemblo. [Tomath MCKOBOE 3asiBJICHE B CY/I O IPU3HAHUN (DUKTUBHOTO Opaka
HeIeMCTBUTETbHBIM MOXKET TOJIBKO TOOPOCOBECTHBIN CYIIPYT JINOO IPOKYPOP.
J0OpOCOBECTHBIM CYNPYTOM SIBJISIETCS CYTIPYT, TIpaBa KOTOPOTO HApYyIICHBI
3aKJII0YeHUeM Opaka, MPU3HAHHOTO HECUCTBUTENbHBIM. BO3MOXKHOCTB 00-
paleHusI MPOKypopa B CYII € 3asiBJICHUEM O TIPU3HAHUM Opaka (OMKTUBHBIM
He ITOoJKHA TpoTuBopednTh 4. 1 ¢T. 45 I'TIK P®D, B COOTBETCTBUM C KOTOPOI
MPOKYPOP BIIpaBe 0OPaTUTHCS B CY C 3asIBJICHUEM B 3aIlIUTY IIpaB, CBOOO
¥ 3aKOHHBIX UHTEPECOB IrpakaaH, HeOIPEeNeICHHOTO KpyTa JIUI] WM UHTe-
pecoB Poccuiickoit ®enepaiuu, cyobektoB Menepaiiny, MyHULIMIIATBHBIX
o0pa3oBaHuii. 3asBJIieHUE B 3allIUTY MpaB, CBOOO M 3aKOHHBIX MHTEPECOB
rpaxkIaHUHA MOXET ObITh TOJAHO TTPOKYPOPOM TOJILKO B CITy4ae, €CJI rpaxk-
JMAHUH 110 COCTOSIHUIO 3[I0POBbsI, BO3PACTY, HEAEECIIOCOOHOCTU U IPYTUM
YBaXXUTEIbHBIM TIPUUMHAM HE MOXET caM 0OpaTUTHCS B CyA. YKa3aHHOE
OTrpaHUYEHME He pacIIpOCTPaHsSIeTCs Ha 3asIBJIEHUE MPOKYpOpa, OCHOBAaHUEM
JUTSE KOTOPOTO SIBJISIETCS oOpallieHre K HeMy TpaXkIaH O 3allluTe HapyIleH-
HBIX WIX OCTTapYBaeMbIX COLMATBHBIX ITPaB, CBOOO 1 3aKOHHBIX MHTEPECOB
B chepe 3aluThbl CEMbU, MATEPUHCTBA, OTLIOBCTBA U IETCTBA’.

§ 3. MopAgokK 3aknoueHna 6paka
1 ero rocyfjapcTBeHHas perucrpauus

OpHUM M3 IPUHLIMIIOB CEMEHOro npasa, corjacHo cT. 1 CK P®, gB-
JII€TCSL npU3HAaHue OpaKa, 3aKAHeHH020 8 0peaHax 3azca.

ITpusHak opManbHOCTU 3aKIIOYEHUS (pEerucTpaunu) opaka umMen
3HaueHue elle Bo BpeMeHa JIpeBHero Puma. Tak, «3akioueHue 6paka

' Onpenenenne Bepxosroro Cyna P® ot 1 oxtsi6pst 2013 r. Ne 4-KI'13-23 // CIIC «Kon-
cyabTaHTIn0C».

* MenepanbHblii 3aK0H 0T 5 arpess 2009 1. Ne 43-D3 «O BHeceHUH N3MEHEHMi B CTa-
U 45 1 131 I'paxkmaHcKoro npoiieccyanbHoro Kojaekca Poccuiickoii @enepauun» // C3 PO.
2009. Ne 14. Cr. 1578.
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cum manu TpebOoBaJIO COBEPILICHUS ONIPENCACHHBIX O0OPSI0B, 3TO ObLT aKT
dopmanbHbIii. Bpak sine manu paccmaTpuBalcsl Kak HEKOTopoe (aKTH-
YeCKOEe COCTOSIHME: C HUM CBSI3bIBAJIMCH OIpPEIe/IeHHbIC I0pUINUYECKUE
MOCJIeACTBYS (B OTHOLIEHMSIX OTLIA C IETbMM, IMO3IHEE U B HEKOTOPBIX OT-
HOILIEHUSIX MEXKIY MY>KEM U 3KEHOI), HO JUISI TOTO, YTOOBI 3T IMOCEICTBUS
BO3HMKJIM, HY>KHO ObLJIO OTHO: BCTYILICHKE XXEHBI B IOM MY>Ka ITPU HAJTMYUU
corjacus OpavyylolIMnXcs, a MPU COOTBETCTBYIOIIMX YCIOBUSIX TAKXKE U JIUII,
OCYILECTBISIBIIMX Hall HUMU patria potestas. 3akitoueHrue Opaka sine manu
ObLIO aKTOM He(OPMaIbHBIM» '

B JIpeBHeit Pycu nepBbie (hopmabHbIE MPOLIEAYPHI 3aKJII0UeHUs Opa-
Ka COCTOSUIM B yBOJIe HEBECTHI U3 OMa U IPUBOJIE €€ POACTBEHHUKAMM
K )KeHHUXY. YBOI (WJIM YMbIUKA) COBEPIIAJICS TT0 000I0IHOMY COTJIAIIEHUIO
YMBIKAEMOI1 1 YMBIKAIOIIETO’.

TpaauLIMOHHO B UCTOPUU MPAKTUYECKU BCEX rOCYIapCTB MpoLeIypa
3aKJII0UYEHMs Opaka Bo3jiarajaach Ha 1lIepKoBb. BriepBbie rpakaaHCcKuii Opak
ob1 Tpu3HaH opunranbHbeIM B [N'omnanaun B XVI B., a 3aTeM B AHIJIUM,
e OH ObIJI OKOHYATEIbHO Npu3HaH B 1836 r. Bo ®paHiun rpaxxgaHCcKui
Opak ObUT MPUHAT BO BpeMsI IIEPBOi1 peBoIOLNY U yTBepKaeH Konekcom
Hamnoseona’. A HeMHOro paHee, B 3110XY IIepBOIi peBOJIIOLIMK BO DpaH1nu,
20 ceHTs10pst 1792 r., OBLI MIPUHST 3aKOH, IO KOTOPOMY BEIEHUE CITUCKOB
rpaXkIaHCKOI'O COCTOSIHUS ObLJIO OTOOPAHO Y IYXOBEHCTBA U MEPeaaHo
B PYKUM areHTOB rocyJdapCTBEHHOM BiacT. MiMena MecTo CBOEro poja ce-
KyJIsipu3aiius, T.e. IepeBojl U3 PYK LIEPKBU B PYKU rOCydapCTBa, BeICHMS
AKTOB IOPUAMYECKOTO COCTOSIHUS. B CIIMCKM 3aHOCUIMCH HE TOJIBKO POX-
JIEHUsI, CMEPTHU U OpaKu, HO U IPyTHe aKThI .

o peBomonuu B Poccun 3aKOHHBIM TTpU3HABAJICS LIEPKOBHbBIN Opak.
ITonoOue rpaxkmaHcKoro 6paka yctaHOBJIeHO o 3akoHy 12 anpens 1874 r.
«IJIsl PACKOJIBHUKOB, He TIPU3HAIOIIMX CBALeHCTBax'. 1o 17 anpesst 1905 r.
He IPU3HaBaJIMCh UCIIOBEAAHME U JyXOBEHCTBO CTAPOOOPSIILIEB, UX Opaku
HE MMEJIM B IJla3aX MPaBUTEIbCTBA PEJIMIMO3HOrO xapakTepa. «Bbixo-
JIOM U3 3TOT0 3aTPYAHUTEIBHOTO MOJOXEHMS MOCTYXKIJI TPaK 1aHCKUI
opak, — nucan I'.®D. [lepmenesny. — ITo caemaHHOMY MUCbMEHHO WK

" Pumckoe gactHoe 1paBo: YueGuuk / [ox pen. Y.B. Hosumkoro, U.C. [Teperepckoro.
M.: FOpucts, 2004 (CIIC «I"'apaHT»).

> CM.: aeoposckuii A.F. Kypc cemeittoro mpasa. C. 41.

3 Cwm.: Illepwenesuy I'D. Y4eOGHUK PyCCKOTO IPaskIaHCKOTO MpaBa.

4

Cwm.: lambapos F0.C. I'paxnanckoe npaso. O6ias yacts. CI16., 1911 (CIIC «apanT»).

5 o o
Tokposckuit U.A. OCHOBHBIE MPOOJIeMbI TpaxkaaHcKoro mpasa. I1r.: FOpua. KHYKHbBIIN

cknan «[IpaBo», 1917 (CIIC «l'apaHT»).
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CJIOBECHO 3asBJICHUIO O XXKeJaHUU 0DOPMUTH OpakK MOJUILEICKOe yIpaB-
JIGHV€ UM BOJIOCTHOE TIPaBJIEHUE COCTABIISICT OOBSIBICHUE U BHICTABIISICT
ero B TeUeHMe 7 THEU Mpu nBepsiX ynpasieHus. Bece, nMmeronue cBeneHust
0 MPETSTCTBUSIX, 00s13aHbI 1aTh 3HATh yIpaBieHU0. [1o ucreueHun 7 nHei
yIpaBlIeHUE BbIIACT JUILY, 3asBUBIIEMY XKeJaHUe 3anucaTh CBOM Opak,
CBUETEJIBCTBO O IIPOU3BENEHHOM 00bsIBIeHUU. C 3TUM CBUIETEIbCTBOM
00a cyrnpyra IOJKHBI SIBUTHCSI JIMYHO C 4 CBUIAETEISIMHU B TOJUIIEIICKOE
yIpaBJieHUE, KOTOPOE BEACT METPUUECKUE KHUTH, U 3[€Ch COBEPIIACTCS
3amnuch Opaka»'.

[Tocne pepomonnu 1917 r. B Poccum cran nmprusHaBaThCs 3aKOHHBIM
TOJILKO CBETCKMI1 Opak, 3aperucTpupoBaHHBII B opraHax 3arca. Cra-
Tbs 52 Konekca 3aKkOHOB 00 aKTaxX Ipa’kIaHCKOI'O COCTOSIHUSI, OpayHOM,
CeMeifHOM U OMeKYHCKOM TipaBe 1918 r. mpeaycmaTpuBaia, 4TO TOJIbKO
3aperucTpMpPOBAaHHBIN B OTHAEJIE 3arca Opak MOpoXaas MmpaBa U o0si3aH-
HOCTH CYMPYTOB, XOTSI PELIEHUsI CYI0B TOTO BPEMEHU HEPEIKO MPOTUBO-
peuYnSIM TaHHOK HOpPMeE M TIpMaaBaiyd 3HaueHUe TakKe U (paKTUIeCKOMY
Opaky’. bpak, coBepIlIeHHBII [T0 PEJIMTMO3HBIM 00psiIaM U MPU COmeii-
CTBUU AYXOBHBIX JIMII, HE TOPOXIaa HUKAKUX MTpaB U 00sS13aHHOCTEM ISt
JIVII, B HETO BCTYMUBIIMX, €CJIM OH He ObLI 3apeTUCTPUPOBAH B YCTAHOB-
JIeHHOM mopsiake. LlepKoBHBIE U peIMTHO3HbIE OpaKu, 3aKIIOUCHHbBIC
1o 20 nexabpst 1917 r. ¢ cobaoneHreM yCIoBUil U OPMbI, UMEJIN CUITY
3apEerucTpUpPOBaHHBIX OPaKOB.

B To Bpems Opaku 3aKiI0uYaarich B MECTHBIX OTIEax 3arca Wiu B 3a-
MEHSIIOIINX UX HOTapUaJbHBIX OTAeax Mpu MecTHBIX CoBeTax AemyTaToB
TPYASIIUXCS.

bpaku 3akioyanych myoIMYHO B CIIELMAIbHO AJISI COBEPIICHUS Opa-
KOB MpenHa3HauYeHHOM MoMelieHnu. BHe Takoro rnmomerieHust 6pakoco-
YyeTaHMUe JOIYCKaJOCh TOJIbKO Ha CyaHE BO BpeMs IJIaBaHUsI, B BOMCKe
BO BpeMsI ITOX0/a, a TaK>Ke B MEIMLIMHCKOM YUPEXKICHUHU B cliyyae, eciu
MEIUIIMHCKMM CBUIETEIHLCTBOM YCTAHOBJIEHO, UTO XKEHMX WJIM HEBeCTa
BCJIENCTBUE 0OJIE3HU JIMIIIEHBI BO3MOXKHOCTH SIBUTHCSI B IPUCYTCTBEHHOE
MECTO.

MMeHa moJIKHOCTHBIX JIWL, 3aKJIIOYaBIIMX OpaKu, TOJKHBI ObUIN ObITh
00HApOIOBaHbI TTOCPEICTBOM OMYOJIMKOBAaHUSI B MECTHOM OpraHe reJyaTu
¥ BBICTaBJICHUSI B TIOMEILIEHUH, [Ie 3aKJII0UeHre OpakoB coBepianoch. Eciu
JI0 OKOHYAHHSI 3aICcu Opaka B KHUTY OT KOT0-JIMOO MOCTYNaJIo 3asBICHUE

1
Hlepwenesun I'D. YueOHUK PYCCKOTO rPaXKIaHCKOTO MpaBa.

* Cw.: Hoasncxuii IT.J1. Pa3Butue mOHSITHS GpaKa B HCTOPUM COBETCKOTO CEMEITHOTO I1pa-
Ba // BectHuk Mock. yH-Ta. Cep. 11. [IpaBo. 1998. Ne 2 (CIIC «[apanT»).
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O HAJIMYMU 3aKOHHBIX MPEISITCTBUI IJIs1 BCTYIUICHUST B OpaK, JOJKHOCT-
HOE JIMIIO 00513aHO OBLIO MPHOCTAHOBMTD 3allMCh Opaka 10 pa3bopa jaeiia
MECTHBIM CYIOM. SIBHO HEOOOCHOBaHHBII MPOTECT IMTPOTUB OpaKa MOT OBITH
OTKJIOHEH MOJDKHOCTHBIM JIMLIOM 0€3 HaJbHEeMIIero paccCMOTPEeHUS aea.
MecTHBIi cyn paccMaTpuBal AeJia O IPoTecTaxX MPOTUB Opaka BHE oYepean
M B TPEXAHEBHBIN CpoK. PellleHns MeCTHOTO cya Mo 3TUM JiejiaM 00Kajio-
BaHMIO HE TTOJIeXKaIu'.

Konekc 3aKkoHOB 0 Opake, ceMbe 1 onieke 1926 r., 3aKperuisis IPUHLIIIT
roCyIapCTBEHHOM perucTpaiuu 0paka, nmpuaaBai (akTUIeCKoMy Opaky
HE MEHbIIIee 3HaYeHUe, YeM 3aperUCTPUPOBAHHOMY, M pAaCCMAaTpUBaj ro-
CyJAapCTBEHHYIO perucTpalunio Opaka Kak MmpocTyio (popMaibHOCTb.

B psime pa3BuThix cTpaH 3anaga, Tak ke Kak u B Poccuu, oduimanb-
HO MPU3HAETCs TOJbKO Opak, 3aperuCTPUPOBAHHBIN B TOCYIapCTBEHHbIX
opraHax. B To Xe BpeMs1 B HEKOTOPbIX CTpaHaX IOPUANYECKOE 3HAUCHUE
npuaaeTcs 6paky, 3aKJII0YeHHOMY He TOJIbKO B IPaKIaHCKOM, HO U B eIk~
rMo3Hoi opme, Harpumep, B Benukoopurtanuu, Janun, Ucrianuu, Mra-
muu, Kanane, na Kunpe u np. B benbruu, lNomnanauu, @PIT, Bo ®panimu,
B IlBeitapuu, SAnonnu, kak u B Poccuiickoit @enepannu, mpusHaeTcs
Opak, 3aKJIIOUEHHbII TOJILKO B TOCYIapCTBEHHBIX opraHax, a B Mpatxe,
Hpake 1 HEKOTOPBIX APYIMX CTPaHaX CYIIECTBYET TOJbKO PEIUTMO3HAsI
¢opma Gpaka.

B psne crpan, Hanpumep, B Utanuu, 3akaoueHue 6paka (opMaibHO
JIOITyCKAETCsI KaK B rpaXkIaHCKOM, TaK 1 B LIEPKOBHOM hopMe (IIpH yCIOBUU
00513aTeJIbHOTO TOC/IEAYIOIIEro YBeIOMICHUSI TOCY1apCTBEHHbBIX OPraHOB
0 COCTOSIBLIEHCS LIEPKOBHOM LIEPEMOHUM OpaKOoCoUYeTaHUs ).

Perucrpanus 6paka B Poccuiickoit @enepalinu ocyiecTBIsieTCs: opra-
HaMu 3arca, 00pa3oBaHHBIMU OpraHaMU FOCYIapCTBEHHOM BJIACTU CYObeK-
toB Poccuiickoit ®enepauny B cooTBeTcTBUM ¢ DegepanibHbIM 3aKOHOM
«00 aKTax rpaxIaHcKoro coctostHus». [1o manHbiM DenepanbHO CTyKObI
rocyaapcTBeHHOM cTaTUCTUKM, B 1992 1. Ha 1000 yeoBeK HaceaeHUS ITPU-
xoawmiock 7,1 3apeructpupoBaHHoro 6paka, B 2000 r. — 6,2. ITo MHeHUIO
ITpaBurensctBa PP, o cpaBHeHMo ¢ 1990 r. KOJIMYECTBO 3aperucTpu-
POBaHHBIX OPaKOB CHU3WIOCH MouTH Ha TpeTh’. K 2007 r. cutyarus He-
CKOJIbKO M3MeHmnach. Tak, B 2007 T. 4McIIo 3aperucTpUPOBAaHHBIX OPaKoB

1 o
Komekc 3ak0HOB 00 aKTaX TPaXIaHCKOTO COCTOSIHUSI, OPAYHOM, CEMEITHOM U OTIEKYH-
ckoM mpase 1918 .

? Pacniopsixenue Ipasurenscrsa P® or 24 centsiopst 2001 r. Ne 1270-p «O KOHLENLMH
nemorpadudeckoro pa3sutust Poccuiickoit depeparu Ha iepuon o 2015 roma» // C3 PO.
2001. Ne 40. Cr. 3873.
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yBenuuwiIoch no 8,9 Ha 1000 yenoBeK, UTO BEPHYJIO CUTYaLIUIO K YPOBHIO
1990 r.", aB 2014 r. 5Ta 1udpa cocraBuia 8,4,

Bpak, 3akioueHHBIN TT0 peTurno3HoMy oopsiny, B Poccun He nmeer
MPaBOBOTO 3HaYeHMs1. M3 3TOro npasujia eCTh UCKIIIOUEHUE: B COOTBET-
ctBuH ¢ 1. 7 ¢T. 169 CK P® npaBoBoe 3HaueHMe IpUIaeTCcs OpakaM, 3a-
KJIIOUEHHBIM T10 peJIMrno3HoMy oopsiny Ha tepputopun CCCP, BpemeHHO
OKKYIMUpOBaHHOI B nieproa Benukoit OteuecTBEeHHOI BOMHBI, 10 MOMEHTA
BOCCTaHOBJICHMS OpraHoB 3arca. OHUY MPU3HAIOTCS 3AKOHHBIMM HE3aBUCHMO
OT TOTO, ObLIM JIM OHU B ITOCJIEAYIOLIEM 3aperMCTPUPOBAHbI B FOCYIapCTBEH-
HbIX OpraHax Wjiu HeT.

OcHogarnuem 0ns pecucmpayuu 6paKa sA6A5emcs COBMeCmHoe 3asa6AeHUe
AUY, BCMYNANWUX 6 OpaK, NOOAHHOE 8 OP2AHbL 3ANUCU AKMOE 2PANCOAHCK020
COCMOSIHUSL 8 NUCLMEHHOU (hOpME AUYHO UAU HANPABACHHOE 8 (POPME INCKMPOH~-
HbIX 00KYMEHmMOo86 Yepe3 eOuHblil NOPMAn 20CyOApCmMEeHHbIX U MYHUUNANbHBIX
yeaye u pecuoHaAbHble NOPMAbl 20CY0aAPCMEEHHbIX U MYHUYUNAAbHBIX YCAYe.
OIHOBPEMEHHO C MoJa4eii COBMECTHOTO 3asiBJICHHUSI O 3aKJII0YeHUM Opaka
HEOOXOAMMO MPEIbSIBUTh TOKYMEHTBI, YIOCTOBEPSIOIINE JIMUHOCTH BCTY-
nampux B Opak (macrmopT Wianu JOKYMEHT, €ro 3aMEeHSIOLINIT); TOKYMEHT,
MOATBEPKAAIOIINI TTpeKpallleHre TpeablayIiero opaka, B ciydae eciiu
JIMLO (JIMIIA) COCTOSIIO B Opake paHee (CBUIAETENLCTBO O PaCTOPXKEHUU
Opaka, BbIIIMCKA U3 PEILIeHUsI Cyla O paCTOPXKEHUM Opaka); pa3pelieHue
OPraHOB MECTHOT'O CaMOYIIpaBJIeHUsI Ha BCTYILUIEHUE B Opak 10 JOCTH-
KeHus OpayHoro Bo3pacrta (1. 2 ct. 13 CK), B ciyyae eciu nuno (Jivna),
BCTyMarolee B Opak, siBIsieTCsl HecoBepleHHoeTHUM. Eciiu coBMecTHOE
3asiBJICHUE HAIIPaBJIEHO B (hOpMe 3JIEKTPOHHOTIO JOKYMEHTA, OIJIMHHM-
KU Ha3BaHHbBIX TOKYMEHTOB MPEACTABIISIIOTCS MIPU JIMYHOM OOpallieHUN
B OpraH 3arca B Ha3Hau€HHOE /ISl TOCYIapCTBEHHOM perucTpalmnu 3a-
KJII0YeHUs Opaka Bpems.

Kpowme Toro, Oyaymumu cyrmpyraMu I10JKeH ObITh PEeICTaBIeH JOKY-
MEHT 00 yIulaTe roCylIapCTBEHHOM MOLLIMHBL. B cootBeTcTBUM c 11. 1 4. 1
cT. 333.26 HK P®’ 3a rocynapcTBEHHYO perMcTpailiio 3aKI0ueH1s Opaka,
BKJIIOYAs! BbIIAYY CBUIETEIbCTBA, YIUIAYMBACTCSI TOCYIaPCTBEHHAS MTOILIMHA
B pa3Mepe 350 py6aeii. B ciayyae mepeMeHbl OMHUM U3 CYTIPYroB (haMuinmu

' ®enepanbHast ciyk6a roCyIapCTBEHHOI CTATHCTHKH. JeMorpadirdecknii exXeronHnK
Poccum 2008 r.

* MenepanbHas cIyx6a rocyIapcTBeHHON cTaTucTuku // http://www.gks.ru/wps/wem/
connect/rosstat_main/rosstat/ru/statistics/population/demography/#

* Hasnorosbrit konmekc Poccuiickoit @eneparmu. Yactb neppasi. MenepanbHbIil 3aKOH
ot 31 utonst 1998 r. Ne 146-D3 // C3 PD. 1998. No 31. Cr. 3824; YacTts BTOpast OT 5 aBrycra
2000 . Ne 117-®3 // C3 PD. 2000. Ne 32. Cr. 3340.
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TOTTOTHUTEbHO rOCyIapCTBeHHAs TIOIIIMHA 32 COBEpIIIEHUE Ha3BaHHOTO
NEeWCTBUS HE yIUTauuBaeTCs.

Yruiata mouIMHBL U3BECTHA KaK TOPEBOTIOIIMOHHOMY, TaK U 3apy-
O0eXHOMY 3aKOHOIaTeabcTBY. Tak, B Poccuu mouminHa ratuiaach npu
3aKJII0UeHMHU OpakKa KaK CBETCKUM, TaK M AYXOBHBIM BiacTsaM. «Pazmep
9TOI MOLIJIMHBI 3aBUCE OT TOTO, BhIAABAJIACh JIM HEBECTA B APYTYIO BOJIOCTh
TOTO XK€ KHSKeHUST WM 3a pyOexK, T.e. B Apyroe KHsixkeHue. Ecnu et mpu-
XOJIUJIOCh OCTaThCS B TOM K€ KHSIKEHUU, HO TIEPEUTH B APYTYIO BOJIOCTD,
TO BOJIOCTEJIb T10JIyYas aJIThIH 3a BIBOAHYIO KYHUILY; a €CJIU € Hago ObLIO
BbIEXaTh 3a py0OesK, TO BOJIOCTEIIIO TIAaTUIOCHh IBa anthiHa. C Opaka IjiaTh-
JIach MOIIUIMHA U BIaABIYHOMY ACCATUHHUKY, OH MOJIyYaa yoOpyc — IOJIo-
TEHIIe; 3Ta MOIUTMHA MPeKae IJIaTUIach HaTypoOi, HO TIOTOM €€ TIepeBeIn
Ha IeHbIY Y BJAABIYHBIN AECATHUK CTaJI TTOJTYJYaTh TPU IEHBIMW» .

CoBpeMeHHOe 3aKOHOIATEILCTBO HE MPeIyCMaTPUBAET TaK Ha3bIBAeMOI
MpoLeaypbl OOpYyUEeHUST — B3aMMHOTO 00eIIaHus BCTyIIeHus B Opak. [1o-
TMOOHBIE 00bIYaN CyIIIeCTBOBAIM Ha PycH, a Takke B HEKOTOPBIX 3apyOeKHBIX
CTpaHax.

Ecnu oguH 13 Oyaylmmx CynpyroB HE MOXET SIBUTHCSI B OpraH 3arca
IUISI TIOIaYyl COBMECTHOTO 3asIBJICHUSI, BOJICU3bSIBJICHUE JIUII, BCTYMAIOIINX
B Opak, MOXeT ObITb 0(OPMIIEHO OTIEAbHBIMU 3asiBIeHUAMU. [1pu aTOM
TMOAIMCH JIMIIA, KOTOPOE HE NMEEeT BO3MOXHOCTH SIBUThCSI B OpraH 3arca,
TOJKHA OBITh HOTapUAJIbHO YIOCTOBEPEHa.

Bo muorux crpanax (B Uranun, Bo @panuun, B Benukobpuranun,
IBeiinapuu n HekoTophix mTatax CIIIA) 6pakocodyeTaHUIO MPeaIIeCTBYEeT
npolienypa MyoIMYHOro OrJIaIlleHUsT — HalipuMep, TTyTeM BbIBEIIMBaHUS
COOOIIIEHHUS Ha CITeIIMAIbHBIX JOCKAX MYHULIMTIATUTETA WIN IyOIMKaLMU
B crnieliManbHOM Trasere. JIto0oe U0 MOXKET 3asIBUTh BO3PaXkKeHUS U CO-
OOIIUTH O MPEMATCTBUAX K 3aKII0YCHUIO Opaka, KOTOPbIE B 3aBUCUMOCTH
OT UX XapaKTepa MOTYT ObITh PACCMOTPEHBI B CyIIE.

B CIIA u BenukoOputaHuu MmyoJIMYHOE OTJIallleHUe MOXKET ObITh 3a-
MEHEHO pa3pellieHreM Ha Opak, IJis MOJyYeHUsT KOTOPOro BCTyMHalolue
B Opak JIMiia MoJ, MPUCSITOl 3asBIsIOT 00 OTCYTCTBUU MPEIyCMOTPEHHBIX
3aKOHOM IIPEISITCTBUI K €ro 3aKII0UYEeHUIO’.

SakatoueHue b6paka u eeo eocyoapcmeennas peeucmpayus é Poccuu npo-
uzeooamces B coorBeTctBUM co cT. 11 CK PD no ucmeuenuu mecaya u ne

! Cepeeesuu B.H. Jlekuuu v vcciieoBaHus 1o IpeBHel ucropuu pycckoro npasa. CI16.:
Tun. M.M. CractoneBuua, 1910 (CITC «['apaHT»).

? T'paxJaHCKOE ¥ TOPTOBOE TTPaBO 3apyOeKHbIX rocyaapcTs. B 2 . T. 2. 4-¢ usjL., nepe-
pa6. u gom. M., 2008.
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nosonee 12 mecsauyes co 0Hsa nodauu 3as64eHuss B OpTaH 3arca B 1aTy U BO
BpeMsl, KOTOPbIE OIpenesIeHbI TULIaMU, BCTYTAIOIIMMU B Opak, Ipu rmoaaye
MMU 3asIBJICHUSI O 3aKJII0YeHUN Opaka. YCTaHOBJIEHUE MECSYHOTO CpOKa
TMO3BOJISIET OYIYIIMM CylpyraM IMPOBEPUTh CEPhe3HOCTh CBOMX HaMepe-
HUIA, a opraHy 3arca — IpoBECTH MPOBEPKY JOCTOBEPHOCTH COOOIIEHHBIX
B 3asIBJICHUU CBeAcHU. [1py HaTMIMK yBaKUTEIbHBIX TIPUYMH OpTaH 3arc
10 MECTY TOCYIapCTBEHHOM PErMCTpalK 3aKII0UeHUsT Opaka MOXeT pa3pe-
LINUTH 3aKTI0YEHHE OpaKa 10 UCTEYCHUS MecsIiia CO JHS TTOAaur 3asiBJICHUS
0 3aKJII0YEHUHU Opaka. DTOT CPOK MPY HAJTUUMU YBAKUTEIbHBIX MPUIUH
MOXET OBITh YMEHBIIIEH WIM YBEJMUEH, HO He 0ojiee UeM Ha OIUH MecCsIIl
PYKOBOIMTEJIEM OpraHa 3arca 1o COBMECTHOMY 3asiBJICHUIO JIULI, BCTyMalo-
KX B OpaK. 3aKOHOAATEIBCTBO HE CONEPKUT UCUEPIIBIBAIOIIETO IMePEeYHS
TaKuX MpU4rH. Yaiie Bcero K HUM OTHOCSITCSI 06 peMEHHOCTh, POXKIECHUE
pebeHka, haKTUUYeCKOe CO3MaHue CeMbM, IIUTEbHAsT KOMaHIUPOBKa,
00J1e3Hb, TIPU3BLIB B apMUI0 U Ap. [Ipy HaMTM4MM 0COOBIX OOCTOSITEILCTB
(6epeMeHHOCTh, poXkAeHUEe peOeHKa, HeITOCPEACTBEHHAs YIpo3a XU3HU
OHOM M3 CTOPOH U JAPYTHE O0COObIe OOCTOSITEIBLCTBA) OpaK MOXET ObITh
3aKJIIOYEH B IEHb MOJA4YM 3asiBJICHUS.

WHcTpykuus o nopsiike perucTpaluyy akToB rPaXIaHCKOTO COCTOSTHUS
B CCCP 1991 r., bopManbHO nelicTBOBaBIIas 10 BCTYIIeHUS B ety [Tpu-
kaza Muntocta Poccuu ot 19 despans 2002 r. Ne 52, npeaycmaTpuBaia
pa3IMYHbIe CPOKM JIst pas3HbIX pecnyosnk B coctae CCCP. B PCOCP,
benopyccun, Mongasum, Keipreizcrane, ApmeHun, DcToHun U TypKMeHU N
opraHam 3arca ObUTO ITPeIOCTaBICHO MPaBO YBEJIMYUBATh YKa3aHHBIN CPOK
IO Tpex MecsileB; B TamXKuKucTaHe — 10 IIeCTH MecsIeB, B A3epOarimka-
HE — Ha OJIMH MECHII.

locynapcTBeHHast perucTpaius 3aKJI0YeHUsT Opaka MPOU3BOIUTCS
B JJUMHOM MPUCYTCTBUU JIUII, BCTyMnamIlIux B Opak. Perucrpauusa 6paka
yepes mpencraButeseit He nomyckaercs. B psine ctpan (Mcnanwus, [lepy,
HekoTopble mrtathl CIIIA) moryckaeTcs Bblnaya JOBEPEHHOCTH TTPEACTaB -
TeJII0 Ha 3aKJIIoUeHre Opaka. B MycyIbMaHCKUX cTpaHax YeJIOBeK, UMEIO-
LM TMOJHYIO TTPAaBOCIIOCOOHOCTh HE3aBUCUMO OT TOTO, MY>KUYMHA 3TO WU
JKEHILMHA, MOXET YITOJITHOMOYMTD IPYTOro YEJIOBEKA 3aKJIIOYUTh Opak OT ero
MMEHM, TPUYEM TaK1e TTOJTHOMOYMSI MOTYT ObITh BhIPAXKeHbI B YCTHOM MU
B MACbMEHHOI (popme.

Ecnu nuuo, BcTynamliee B Opak, He MOXET SIBUThCS B OpraH 3arca
BCJIEICTBUE TSIKEJIO0M O0JIE3HU WJIM MO JPYroil yBaXKUTEAbHON MPpUYMHE,
roCyIapCTBEHHAsT PErMCTpalus 3aKJII0UeHUsT Opaka MOXKET ObITh ITPOM3BEe-
Ha Ha JIOMY, B MEIUILIMHCKOI WM MHOI OpraHM3alluy B IPUCYTCTBUM JIUIIL,
BCTynarImx B 0pak. Eciu Oynyiuii Cyrpyr HaXOOUTCs MO CTpakKel Uiu
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B MeCTax JIMILEHUsI CBOOO/IBI, TO OH He JIMILIAETCS IpaBa 3aperucTpupoBaTh
Opak, HO TIPY 3TOM PETUCTPALUs TTPOU3BOIUTCS B OMEIIEHUHN, OTIpeIe-
JICHHOM Ha4yaJIbHUKOM COOTBETCTBYIOLLETO YUPEXKACHMSI, [10 COINIACOBAHUIO
C pyKoBoauTeseM opraHa 3arca. [lopsimok peructpaiiuu Opaka 1omo3pe-
BaeMbIX 1 00BUHSsIeMbIX, Haxonsamuxcst B CU30, perynupyercs Ipruka3zom
Muntocta Poccun ot 14 okts16pst 2005 1. No 189 «O6 yTBepKIeHUM TTpaBUI
BHYTPEHHETO pacIiopsiiKa CIeICTBEHHBIX U30JSITOPOB YTOJIOBHO-HCIION-
HUTETbHOU CUCTEMBI» .

HelicTBy1olIIee 3aKOHOIATEILCTBO HE IIPeIycMaTprUBaeT 00s13aTeTbHOTO
MPUCYTCTBUS CBUAETEICH IIPU perucTpalvm opaka, Kak 3T0 TpeboBaJloCh
panee neiictBoBaBiiM KobC PCOCP 1969 r. B 60bILIMHCTBE CTpaH Liepe-
MOHMS OpaKOCOYeTaHUsI OCYILIECTBIISIETCS B IPUCYTCTBUM YCTAHOBIEHHOTIO
B 3akoHe uncia ceuaetencii (lepmanus, Beituapus, Uranusa, Benuko-
OpuTaHMsI). DTO YMCIIO B pa3HBIX CTpaHaX KOJeOJIeTCsS OT ABYX J0 LIECTH
4esloBeK. B MycynbMaHCKMX cTpaHax AeiCcTBYeT 06e3yCI0BHOE MPaBUIIO:
ecau 06a OyIaylIMX Cyrnpyra MycyJbMaHe, TO U CBUAETEIN JOKHbI ObITh
MyCyJbMaHaMMu.

Perucrpaiius 3akiodeHust Opaka 1o XeJJaHUI0 OpayyIoIIMXCs MOXKET
MPOBOIUTHCS B TOPKECTBEHHOM 00cTaHOBKe. [TopsIIoK 3aKiioueHus: Opaka
B TOP>KECTBEHHOI 00CTaHOBKE OIlpenesieTcs cyobekramMmu Poccuiickoit
®enepannu. Tak, HanpuMep, perucTpalys Gpaka MOXET IIPOBOAUTHCS
B YUPEXKIECHUSX KyJbThl M1 00BbEKTaxX KYJIbTYPHOIO HACAEouS.

JokyMeHTOM, TOATBepKAAIOIINM (haKT perucTpaluu Opaka, sIBJISICTCS
CBUIETEJILCTBO 0 Opake, BblgaBaeMoe opraHoM 3arca. OHO MMeeT oKa3a-
TeJbCTBEHHOE 3HAUCHME U MOATBEPKAAeT HATMUYKE Y JIUIIA ONPEAeTICHHBIX
CyObEKTUBHBIX ITPaB, HAIIPUMEP, Ha MOJIy4eHUE aTMMEHTOB, TICHCUU, a TaK-
K€ KUJIMIIHBIX U HACJIEICTBEHHBIX MPaB.

§ 4. HepeicTBUTENbHOCTb GpaKa

HecobGnioneHue ycaoBuii NeiiCTBUTEIBHOCTH OpaKa, paCCMOTPEHHBIX
B § 2 HacTosIIIeH IMIaBbl, BJIeUeT IMpU3HaHUEe Opaka HeleHCTBUTEIbHBIM. Kak
U c/IeJIKa B IPaKIaHCKOM MpaBe, Opak MOXKET ObITh IPU3HAH HEICHCTBUTE b~
HBIM B CyIeOHOM ITOPSIKE, YTO ycTaHOBIIEHO I1. 2 ¢T. 27 CK P®. 1o Tex nop,
MokKa Opak He IMPU3HaH HEeACHCTBUTEIbHBIM CYIOM, HECMOTPSI HA HaJIM4ure
COOTBETCTBYIOIIMX OCHOBaHUIA, OpaK CUNTACTCS ICHCTBUTEIbHBIM.

1 o
Bronnerenn HOPMAaTUBHBIX aKTOB (beI[epaHbH])IX OpraHoB UCIIOJITHUTCIIbHOU BJIACTU.
2005. Ne 46.
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HeneiictBute1bHOCTL Opaka He SIBISIETCSI pa3HOBUIHOCTBIO €TI0 Mpe-
KpallleHus, KaKk 3To ObUIO 10 peBojouuu 1917 r., Korma 3akoHogaTe b
MpU3HaBaJj ABa crocoba IMpekpalleHus opaka MoMUMO cMepTu: 1) rpu-
3HaHMe Opaka He3aKOHHBIM U HEJEHCTBUTEIbLHBIM; 2) pacTopXKeHue Opaka.

Bbpak nmpusHaBajicst HeIeCTBUTEIbHBIM:

«a) KOrma juiia, BCTYIMBILIKE B HETO, B MUHYTY €r0 COBEPIICHUS HE MMe-
JIA IOPUANYECKOI CITOCOOHOCTH K OpaKy, TO €CTh ObUIU: B CyMacIlIeCTBUM (Ta
WY IpyTasi CTOPOHA); B 3aPEIIEHHOM POJICTBE WIM CBOICTBE; HE CBOOOIHBI
OBbLIM OT APYroro Opaka; COCTOSUIU TMOJ, 3alpellleHUeM BCTyIaTh B Opak;
ObLIM HE B 3aKOHHOM BO3pacTe; BCTYNUIU B YETBEPTHII OpaK; M0 3BAaHUIO
(myxoBHOMY) HE MOTJIM BCTYyMaTh B OpaK; KOIrJa MpaBOCAaBHBIM BCTYI
B Opak ¢ HEXpUCTUAHUHOM;

0) Korma He ObUTIO CBOOOIHOTO COTJIAIIeHNsI, a OBLJIO HACUJIMEe B Opake»'.

HMHcTuTyT HEenelicTBUTEIbHOCTU Opaka B Poccuu ObLT MpeaycMOTpeH
KaK JIOPEBOJIIOLIMOHHBIM 3aKOHOIATEILCTBOM, TaK 1 Komekcamu 1918, 1926,
1969 rr.

CornacHo 11. 1 c1. 27 CK P®D ocHoBaHUAMU 1151 TIPU3HAHKS Opaka He-
JNEeVCTBUTEIbHBIM SIBJISIIOTCSI:

1) omcymcmeue 83aumuoco 0006p060AbHO20 CO2AACUS HA 8CMYNAEHUE

6 Opak;
2) HedocmudiceHue bpauHo20 603pacma, ecau OH He Obli CHUMICEH 8 YCma-
HOBAEHHOM NOpAoKe;

3) 6auskoe podcmeo;

4) omHouwleHUs YCblHOBACHUSL,

5) HedeecnocobHocmb 00H020 U3 CYNPY208 NPU 8CMYNACHUU 8 OPAK;

6) Hepacmoperymblii npedbldyuuii opax;

7) 6pak c auyom, ckpviewum Haiudue y Heeo BUY-ungpexyuu uru éene-

pu1ecko2o 3a001e6aHUs,;
8) guxkmuensiii bpak.
B cT1. 28 CK P® niepeunciieHsl ulia, UMEOLIME ITpaBo TpeOoBaTh Mpu-
3HaHUs Opaka HelIeWCTBUTEIbHBIM. B HEKOTOPBIX CITyJasx 3TO MOTYT CIeaTh:
— Cympyr, IpaBa KOTOPOT'0 HapyIIeHbl (HaIpUMep, IPHU 3aKJII0UYEeHUN
Opaka ¢ JTUIIOM, CKPBIBIIMM Hanuyue y Hero BUY-undexkuum nim
BEHEPUYECKOI 00JIe3HM);

— TIpoKypop (ecsin Opak ObLJ 3aKJII0YEH TTPU OTCYTCTBUU JOOPOBOIb-
HOTO COTJIaCcHsl OIHOTO U3 CYTPYTOB);

— pomuTenu (eciu Opak 3aKIYEH JUIIOM, HE TOCTUTIIMM OpavyHOro
BO3pacTa, Py OTCYTCTBUM COOTBETCTBYIOIIIETO pa3peIICHUS);

' [oGedonocyes K.IT. Kypc rpaxaaHckoro mpasa. B 3 1.
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— OpraH OMeKH U MOIeYnTEeIbCTBA;

— OIIeKYH CYIIpyTa, IIPU3HAHHOTO HEeIeeCTIOCOOHBIM;

— JIpyTHe JIULa, IpaBa KOTOPBIX HApYIIeHBI TAKNM OpakoM. K npyrum

JIMLIaM MOXHO OTHECTHU JIeTell cyIpyra OT MepBoro opaka, cynpyra
OT MPEeIbIIYIIero HePacTOPrHyTOro Opaka u mp.

Bpak mprsHaeTcst HeeiiCTBUTETbHBIM MUPOBBIM CYIbeil B COOTBETCTBUU
¢ I'TIK P®. MckmoyeHne COCTABISIOT CIIydan, KOTAa CIIOp CBSI3aH C OCITa-
pUBaHMEM OTIIOBCTBA (MAaTEPUHCTBA), YCTAHOBJICHNEM OTLOBCTBA. Takue
Jiesia oABEIOMCTBEHHBI PAallOHHOMY CYIy.

Cyn BmpaBe TIpU3HATH OpaK MeMCTBUTEIBHBIM, €CJIM K MOMEHTY pac-
CMOTPEHMS Jiejia O TIPU3HAHNM OpaKa HeIeMCTBUTEILHBIM OTITAIM Te 00-
CTOSITEJILCTBA, KOTOPhIE B CUJTY 3aKOHA MPEMSTCTBOBAIN €r0 3aKJII0UEHUIO,
HaIpuMep, €CJIM JUI0 JOCTUTIO0 OpayHOro BO3pacTa WM MPeIbIIyIIni
HepacTOPTHYTHIN Opak cynpyru pactoprin. CormacHo 11. 2 ¢T. 29 CK P® cyx
MOXET OTKa3aTh B MCKE O IIPU3HAHUN HEICHCTBUTEIBHBIM OpaKa, 3aKITi0-
YEHHOTO C JIMIIOM, HE JOCTUTIIIMM OpayHOTro BO3pacTa, €CJIM 3TOTO TPEeOYIOT
MHTEPEChl HECOBEPIIIEHHOJETHETO CYIIPYTa, a TAKXKe MPU OTCYTCTBUM €T0
corjacus Ha TIipU3HaHWe Opaka HeleCTBUTEIbHBIM.

Bpaxk mipu3HaeTcsT HeIeICTBUTEBHBIM CO JHS €ro 3aKimodeHus. [Ipu-
3HaHUue OpaKka HeoelcmeumenbHuiM éae4em pso nocaedcmaeuil, B TOM Yucie:

— aHHYAUpoBaHue npas u 00513aHHOCMell cynpy2o8, BOSHUKIINX C MO-

MEHTa PETUCTpAllMK OpaKa M CYIIEeCTBOBABIINX IO IIPU3HAHUS €TO
HenelcTBUTENbHBIM. B oTMumne ot pa3Boja npaBa U 00s13aHHOCTHU
aHHYJMPYIOTCSI HE C MOMEHTA pacTOpKeHUs Opaka, a C MOMEHTa
3aKJItoUeHMsI Opaka;

— cympyram, U3MEHUBIIUM (DaMUJIAIO TIPY 3aKJIIOYeHUHN Opaka, 603-

epauaemces 0obpaunas amunus,

— K umywecmay, npuobpemerHHoMy 8 nepuod opaka, NPUMeHsIIomes no-

A0%cenus 00 00uell 004e6oll, a He COBMECMHOU COOCMBEHHOCMIL,

— Opaunblil 002080p NPUHACHCSL HeORLICMBUMENbHbIM,

— ympauueaemcs npago Ha AAUMeHmbl CYNPYeoM, UMEBUIUM NPAa6o HA UX

noayuexue;

—  ympa4uearomcs 0CHO8AHUs 045 NPUOOPemerUs 2paicoancmea 8 ynpo-

weHHoM nopsoke;
— npekpawjaemcs npago Ha OMKA3 om 0auu CeUOeMenbCKUX U UHBIX NO-
Kasauuii npomus cynpyea u3 HeoelcmeumensHo2o opaka;

— Odpyeue nocaedcmaus, IPeNyCMOTPEHHBIE HE TOJBKO CEMEWHBIM,
HO TaKXXe TPaKIaHCKUM, aIMIHUCTPATUBHBIM, HAJIOTOBBIM 1 MHBIM
3aKOHOAATEJIbCTBOM.
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IMpusHanue Gpaka HeaeHCTBUTENBHBIM, cortacHo 1. 3 ¢T. 30 CK P®,
He BIMSET Ha TpaBa JeTel, pOAMBIIMXCS B TAKOM Opake WIN B TeUeHUE
300 nHeli co IHS MpU3HAHUS Opaka HeleiCTBUTEIbHBIM, T.€. B OTHOILIEHU U
JeTeil, poAUBIINXCS B TAKOM Opake, IeMCTBYeT MPe3yMIILUs OTLIOBCTBA
Cynpyra MaTepH, KOTopasi MOXET ObITh OTIPOBEPTHYTA TOJIBKO B CyIIe.

Cemelinblil Kodekc 3aujuwaem npasa 006poco8ecmHozo cynpyea, KOTOpbIi
He 3HaJI O TIPETSTCTBUSIX K BCTYTUICHUIO B OpaK, HalpuMep, CYTIpyT He 3HaJ
0 HAJIMYMU HEPaCTOPrHYTOro Opaka y Apyroro cyrnpyra. B coorBeTcTBUuM
c 1. 4 ct. 30 CK P® cyn MoxeTr B MHTEpecax JoOpOCOBECTHOTO Cylpyra
MPU3HATh 32 HUM TIpaBO Ha MOJIyYeHHUE OT APYTOro Cympyra cComepKaHusl,
a B OTHOIIIEHMU UMYILIECTBA, TPUOOPETEHHOTO COBMECTHO B IIEpHo Opaka,
MPUMEHUTD TTOJ0XEHHUs 00 00IIeit COBMECTHOI COOCTBEHHOCTH, a TaKXKe
MpU3HATh OpPaYHbBII JOTOBOP NEHCTBUTEIBHBIM IMMOJTHOCTHIO MM YaCTUYHO.

J10GpPOCOBECTHBIN CYITPYT MOXKET COXPAHUTH (paMUINIO, U30paHHYIO UM
MPU perucTpalny 3aKI0YeHUS Opaka.

Kpome Toro, 106pocoBeCTHBIN CYNpyT BIIpaBe TPeOOBATh BOZMEIICHMS
MPUIMHEHHOTO €My MaTepHaJbHOTO U MOPAJbHOTO Bpena, KOTOPhI UM
OyIeT JoKa3aH B CyJe.

§ 5. MpekpaLeHne 6paka

[MpekpareHue 6paka BiaeyeT MpekpallieHue CynpyKecKux OTHOIICHUH,
KaK JUYHBIX HEUMYIIECTBEHHBIX, TaK Y UMYIIIECTBEHHBIX, BOSHUKAIOIIINX
u3 Opaka, Ha OyayIuii mepuon BpeMeH!. KOpuanuecKyro cruiay MOTYT CoXpa-
HUTB JIMIIb T€ OTHOILIEHUS, KOTOPBIE ITPEAyCMOTPEHbBI 3aKOHOAATEILCTBOM
W ompeaesieHbl CynpyraMu Juoo peiieHueM cyna. [1pekpaiieHue 6paka
OTJINYAETCS OT MPU3HAHUS Opaka HelIeCTBUTEIbHBIM:

e BO-TIEPBBIX, OCHOBaHUSIMU;

e BO-BTOPBIX, KPYTOM JIMII, KOTOPbIE MOTYT MHULIMMPOBATh Ha3BaHHbIE

HPOLENYPHI;

e B-TPETHUX, IIPOLIECCYATBHBIM MOPSIAKOM O(OPMIICHUS;

e B-YETBEPTHIX, OTACIbHBIMU BUIAMM MTOCIEACTBUIA;

o B-TISATBIX, BPEMEHEM HACTYIIJICHUSI TTOCICACTBUA.

7151 mpoBeneHUsT CPaBHUTEIbHOTO aHAIM3a 3TUX YCIOBUI HEOOXOTUMO
M3yYUTh OCOOCHHOCTHU MpeKpalleHus opaka.

OcHosanusmu npexpaujenus opaxa, cornacHo cT. 16 CK PD, sgisiiorcs:

1) cMepThb cympyra;

2) oOBSIBIEHUE B CyAeOHOM MOPSIAKE CYyIpyra yMepIlInM;

3) pacTopxeHue Opakxa.
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B cayuae cmepmu cynpyea unu o0sseaeHus e2o ymepuium He mpedyemcs
KaK020-aubo cneyuanvho2o oghopmaenus npexkpauerus opaka. llpexpawenue
bpaxka noomeepicoaemcs cuUdemeabcmaom o cmepmu, KOTOPOe BbIIACTCS
opraHamu 3arca B cootBetcTBuM ¢ 1. VIII DenepanbHoro 3akoHa «O6 akrax
IPaxkIaHCKOIO COCTOSTHUST».

OcHOBaHMs OOBSIBIICHHS CYIIPyTra YMepIIUM ycTaHoBIIeHbI CT. 45 'K PO.
IMopsimox oOBbsABACHUS rpaXkIaHMHA YMEPIIUM perjiaMeHTupoBaH 1. 30
I'TIK P®.

Ilnem cmepmu epajxcoanuna, 00s161eHH020 yMepuum, cuumaemcs 0eHb
B6CMYNNCHUSL 8 3AKOHHYIO CUAY PelleHUs cyoa 00 00ss6AeHUL e20 YMEPULUM.
B ciydae oObsiBIIeHMS] yMEPIIMM IpaXKIaHWHA, IIPOMAaBIIero 6e3 BeCTU ITpu
00CTOSITEILCTBAX, YTPOKABIINX CMEPThIO MJIM JAIOIIMX OCHOBaHUE IPe/i-
rnoJjiaraTh €ro Tu0ejb OT OMPEaeIEHHOTO HECYACTHOTO CIyJasi, CYI MOXET
MPU3HATh JTHEM CMEPTU 3TOrO IpaxkJAaHMHA I€Hb €ro MpearnojiaraeMoi
ruGenr. C MOMEHTa BCTYIUIEHUS PEILIeHUs Cyla B 3aKOHHYIO CHIIy Opak
C CyIpyrom, OObsSIBJICHHBIM YMEPILIKUM, CYUTACTCS IIPEKPaIlleHHbBIM.

B HEeKOTOpPBIX CTpaHaX OTCYTCTBYET MHCTUTYT OObSIBICHUS IPakIaH -
Ha ymMeplnM, Hanpumep, B Bennkooputanun. Ho B Liensix pactopxeHus
Opaka TaM 3aKOHOM JOIyCKaeTcsl IIpU3HaHWEe YMEPIIUM JIKia, 0€3BECTHO
OTCYTCTBOBABIIEIO B TCYEHUE CEMM JIET.

CornacHo cT. 26 CK P® B cityyae s1BKUM cyTipyra, 00bsIBJIEHHOIO yMep-
LIKUM, OpaK MOXET ObITh BOCCTAHOBJICH OpraHaMM 3arca 1o COBMECTHOMY
3asIBJICHUIO 000X CYTIPYrOB IPY YCIOBUM OTMEHBI pellieHUsI cyaa 00 OObsIB-
JieHuu ero ymepiuvM. Eciu apyroii cynpyr BCTyMuI B HOBbIM Opak, TO BOC-
cTaHoBJIeHUe Opaka HeBo3MOXHO. CtaThst 42 KobC PCDOCP 1969 r. Takke
npenycMaTpuBalia, 4To B ciaydae sIBKM Cylpyra, OObsIBJI€HHOIO B yCTa-
HOBJICHHOM 3aKOHOM TMOPSIIKE YMEPIIUM, 1 OTMEHbBI COOTBETCTBYIOLIETO
pelieHus cyaa OpaK CYMTAeTCs] BOCCTAHOBJICHHBIM, €CJIN APYToi Cynpyr
He BCTYINWI B HOBBIN Opak. [1pu 3TOM coryiacusi Ipyroro cyrnpyra He Tpe-
00BaJIOCH.

BoccTraHoBieHue Opaka 03HavaeT, YTO MPAaBOBbIC MOCIEACTBUSI, BO3-
HUKIIIME ¢ MOMEHTa 3aKJIIoueHus1 Opaka, He mpekpaiianuck. Hampumep,
MPUOOPETEHHOE BO BPEMsI OTCYTCTBUSI CYIIpyra MUMYILECTBO SIBJISIETCS OOLIEH
COBMECTHOI COOCTBEHHOCTBIO, €CJIM MHOE HE MPEAyCMOTPEHO B OpauyHOM
noroBope. Ha neteii, poaMBILIKMXCS B TAKOM Opake, pacipoCTpaHsIeTCsI Ipe-
3YMIILIMS OTLIOBCTBA CYyIIpyra MaTepu.

B ciyuae cMepTu uu oObSIBICHUS Cynpyra 6e3BeCTHO OTCYTCTBYIOIIUM
OpakK He MOXeT OBITh PAaCTOPTHYT, a €CJIu OpakK ObLI paHee pacTOPTHYT,
TO PaCCMOTPEHUE Jiej1a B alleJUISILIMOHHOM, KacCallMOHHOM MJIM HaJ30pHOM
MOPSIIKE MOMIEKUT MPEKPAILEHUIO B COOTBETCTBMM C 4. 6 cT. 220 I'TIK P®.
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Cyn mpekpaliiaeT MpOou3BOACTBO T10 ey, B Cydae eciu Iocjie CMEepPTU
rpakaaHUHa, SIBJISIBIIIETOCS] OMHOI U3 CTOPOH IO ey, CIIOPHOE TTPaBOOT-
HOIIIEHWE He JOMyCKaeT IMpaBoIpeeMCcTBa’.

Hpyrum ocHosaHuem npekpauieHus 6paka s64semcs e2o pacmopiceHue.
BosMoxHOCTb pacTopxeHust Opaka rpeaycMoTpeHa B OOJIbIIIMHCTBE CTPaH.
B HekoTOpBIX U3 HUX, I1Ie CUIbHBI PEIUTMO3HbIE TPATULIMU, JUIIb B XX B.
Obla 3aKOHOJATEJIbHO 3aKperuieHa (3a4acTylo Ha OCHOBaHMU BCEHAPOIHO-
ro pedepeHaymMa) Takasi BO3MOXHOCTD; Harpumep, B Upnanaum B 1995 .
OBbLI MPOBENEH COOTBETCTBYIONINI pecdepeHaym. B Batukane mo cux mop
JIeCTBYET MPUHLIMI aOCOJIIOTHON HEpacTOPXKUMOCTH Opaka. B U3paune
pa3BOI MOXKET OBITh COBEPILIEH TOJIBKO IO 000I0IHOMY COTJIACHIO CTOPOH,
0e3 TaKOTOo coryiacust Opak He MOXKET ObITh PACTOPTHYT AaXe IO PEIICHUIO
cyna. Ecnu pa3Boga He XelaeT xkeHa, Cyl MOXKET MPOCTO MO3BOJIUTD €€
MYKY KEHUTBhCS elle pa3, MockoiabKy Topa (ITaTukHukue B nyganzme)
JOITyCKaeT MHOTOXEHCTBO.

PacropxxeHue 6paka, B OTJIMYME OT MHBIX €CTECTBEHHBIX OCHOBAaHUI €T0
MpeKpalieHNsI, TPOUCXOIUT UCKIIOUUTEIIBHO 10 oae cynpyea (Cynpyzos)
AU60 ONeKyHa cynpyea, NPU3HaAHHO020 HedeeCnOCOOHbIM 8 COOMBeMCMEUU ¢ n. 2
cm. 16 CK P®. Pacrop:xeHue Gpaka Biie4eT 3a cOOO0i MpeKpalleHre JMIHbBIX
¥ MMYIIECTBEHHBIX TTPaBOOTHOIIEHU cynipyroB. Bee, uTo nmpuobperatot
CYIMPYTY C MOMEHTA BCTYIIJICHUS PEILIEHMS Cyla B 3aKOHHYIO CUITY, SIBISIETCS
UX pa3aebHOM COOCTBEHHOCThIO.

Ornpenensiss MpUYKMHBL pacTopxkeHus 0paka, I.dD. [llepiieHeBUY oT™ME-
yaJl, 4To OpaK «KaK HPaBCTBEHHBII COI03, UMEIOIIMI1 CBOEH LIEJbIO MOJIHOE
oO1eHue, GU3NYecKoe U JyXOBHOE... IUIIAETCS CBOETO COAep KaHUS
C HEBO3MOXKHOCTBIO JOCTVIKEHMS 3TOM 3a1a4M U CTAHOBUTCS TSXKEJIBIM
OpeMeHeM I CBSI3aHHBIX HaBceraa cynpyroB. HpaBCTBeHHBIN €003,
MOTEPSBIINIA CBOIO HPABCTBEHHYIO OCHOBY, JOJKEH OBITh PACTOPTHYT,
MHaye OH MOXET IMPUHSTh (popMy O€3HPABCTBEHHOTO 001IeHUS... TOJIbKO
MpeKpalieHrue HeyIaqYHOro Opaka OTKpbIBaeT BO3MOXKHOCTD IPYTroro, bosee
CYACTJIMBOI0. DTO NOCTUTACTCS Pa3BOAOM, MOJ KOTOPHIM ITOHUMAETCS
MpeKpalieHne 3aKOHHO CYIIIECTBOBABILIETO Opaka 1o YKa3aHHBIM B 3a-
KOHE NIpUYMHAM».

C apyroii CTOPOHBI, pacTOPXKeHHUE Opaka Biie4eT BOSHUKHOBEHUE TOCTa-
TOYHO HEraTUBHBIX MOMEHTOB, KOTOPbIE 00YCIOBIMBAIOT HEOOXOTUMOCTD
CTOJIb MOAPOOHOTO PETyIMPOBAHUS JAHHOTO MPpoIIecca 3aKOHOIATETLCTBOM.

' Cwm., Hanpumep: OnpeneneHue BepxosHoro Cyna P® or 16 asrycra 2005 .
Ne 1-B05-8 // CIIC «KoncynbranTIlimioc».

* lepwenesuy I.D. Y4eGHUK PYCCKOTO IPaXXIAHCKOTO IIPaBa.
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Kaxk ormeuan A.M. 3aropoBckuii, 3TO CBSI3aHO, «BO-TIEPBBIX, C TEM, UTO
Opax o CYIIECTBY CBOEMY €CTh COI03 TTOXKM3HEHHBIN, a Cea0BaTeIbHO,
PaCTOPXKEHUE Er0 SIBJISIETCS CBOETO POIA AaHOMAJIUEN; BO-BTOPBIX, C TEM,
YTO pa3BOAbI OCOOCHHO TMAaryoHO BIIMSIOT Ha CynbOy AeTel, TUIast ux ce-
MbHU — 3TOTO €CTECTBEHHOI0, JAaHHOTO CaMOIl TIPUPOIO, TUTOMHUKA UX;
B-TPETBHUX, C TEM, UTO IMPU pa3BoOje B OCOOEHHOCTU TPYIHO OBIBAET ONpe/e-
JIUTh, TIPY KOM XK€ 13 pa3BeACHHbIX POAUTE/ICH TOJKHBI ObITh IETH — IIPU
OTIIE WJIM MaTepU, UCKJIIOUUTEILHO JIM TIPM HEBUHHOM B pa3BOJIe pOAUTEIe
WJIM Xe, TP U3BECTHBIX YCIOBUSIX, U IMPU BUHOBHOM, WM Jaxke TPU T0-
CTOPOHHEM JINLIE» .

B03M0OXHOCTB, OCHOBaHUS U TTOPSIIOK PAaCTOPKEHUs Opaka BapbUpy-
IOTCSI B pa3HbIe MIEPUOIbl UCTOPUU PAa3HBIX CTPAH U 3aBUCST OT KYJIbTYPbI
Hapoja, poJu PeJIMTMU U TOHMMaHUS pUpoabl 6paka. B nucropum yesno-
BeyecTBa ObUIM MEePUOIbI, KOTAA Pa3BO. ObLIT 3aIlpelleH WU OTPpaHUYCH.
o cux 1mop B HEKOTOPBIX MyCYJIbMaHCKMX CTPaHaX KEeHIITMHbI OTpaHUYEeHBI
B IIpaBe paCTOPTHYTh Opak. B CBSI3M ¢ 3TUM XOTeI0Ch ObI COTJIACUTHCS C MHE-
HUEeM U3BecTHOro poccuiickoro uusuancta M.A. ITokpoBckoro o Tom, 4To,
«TIPUHYKIAsT CYMIPYTOB AaXKe BOMIPEKU MX OOIIEMY >KeJaHUIO MPOAO0IKATh
OpavyHOe COXMTEJIBCTBO, TOCYIAPCTBO HE BO3BEINYMBACT, a YHUUTOXKAET
uaero Opaka v BCJICACTBUE 3TOTO BCTYIAET B PE3KMil KOHMIUKT C pa3BUTOM
JIMYHOM HPaBCTBEHHOCTHIO. JIJ151 TUI] ¢ TOHKOI HpaBCTBEHHOM YYTKOCThIO
OpavyHOEe COXUTELCTBO O€3 BCTPEUHOI JTIOOBU CO CTOPOHBI IPYTOro CyIpyra
HEBBIHOCUMO, M, €CJIU TOCYAapCTBO TEM HE MEHEE IMpPEenrnuchiBacT Mpo-
JOJIXKaTh 9TO HEBBIHOCUMOE COXKUTEIBCTBO, OHO COBEPIIIALT XKecTovaliiee
HPaBCTBEHHOE HACWJIME HaJl TMYHOCThIO» .

[Ipouenypa pacTopxkeHust Opaka Obljla U3BECTHA €111 3aKOHOAATEIbCTBY
HpesHero Puma. bpaxk cum manu Mor ObITH paCTOPTHYT IO BOJIE My>Ka WJIU
ero paterfamilias, a Opax sine manu — 110 BOJIe MyKa WJIM KEHbI JIMOO TT0 MX
coryamieHuto B Opake. CBoOoma pa3Boaa OblJla OMHUMM M3 OCHOBHBIX Ha-
yajl pUMCKOro 6payHoro 1pana. He Obl10 orpaHn4eHuii 1 Ha BCTYILICHUE
B HOBBII Opak.

XpuUCTHaHCKas PeUTHUs TPATULIMOHHO OTHOCKIIA OpayHbIii COI03 K CBSI-
TBIM ¥ BEUHBIM TTOHSTUSAM. 3aK/II0ueHMe OpakKa Hecllo B cebe Maelo HpaB-
CTBEHHOTO 00513aTeJIbCTBA CYNPYTOB IPYT Nepel ApYyromM. XpUcTUaHCKas
UJes COCTOSLIA B TOM, YTO TPYIHOCTU CYTIPYKECKOM XU3HU HE yMEHbILAIOT
LIEHHOCTD CO03a, HO MPUOABIISIIOT €My JOMOJTHUTEIbHbBIN cMbIc. [TpakTu-
YeCKU eNMHCTBEHHBIM OCHOBaHMEM [IJIs1 pa3Boja Mpu3HaBajioch Ha Pycu

! 3aeoposckuii A. M. Kypc cemeiinoro npasa. C. 89—90.

2 o
Tokposckuit U.A. OCHOBHBIE TIPOOJIEMBI T'PaXXIaHCKOTO TIpaBa.
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npentodonessHue'. [1pu 3TOM MyX CUUTAJICSI HAPYILIUTEJIEM CYTIPYKECKOM
BEPHOCTHU, JIMIIIb BCTYIMas B CBSI3b C 3aMYXKHEI, a )XeHa — HaXOSICh B CBSI-
31 CO BCAKUM MyKUMHOM. [IpemoboaesiHie XeHbl CUUTAIOCh HACTOILKO
MPECTYIHEE NPEII000ESTHISI MyKa, YTO MY3K, COIJIACHO IPEBHEPUMCKOMY,
a TaKXKe IPeBHErPeYeCKOMY U €BpeiiCKOMY IIpaBy, He TOJILKO MMEJI IIPaBo,
HO 1 00s13aH ObLT Pa3BECTUCh C HEBEPHOI KEHOI; 110 IPeYeCKOMY MpPaBy
MYK JT0JIKeH ObL1 OPOCUTD KEHY, 3aCTUTHYTYIO B IIPE/IIO00AESIHUM, €CIn
He JKeJlal HaBJieub Ha cebs mo3op. B Hallleit iepKOBHOI1 ITpakThKe 00si3a-
TEeJIbHBIN Pa3BOJ BCJIEACTBUE MPETIOO0AESIHUS KEHbI IPEATMUCHIBAICS IS
CBSAILLEHHOCTYKUTEIER .

B XVIII B. cTanu nmpakTUKOBAaTLCS TaKKe Pa3BOAbI IO 000I0IHOMY CO-
[JIACUIO.

OnHMUM 13 TIEPBLIX MTOCIEPEBOMIOLMOHHBIX 1eKpeToB ctai Jekper BLIIMK
n CHK PC®DCP ot 19 gexabpst 1917 r. «O pacTopkeHun 0paka»’, B COOT-
BETCTBUU C KOTOPBIM OpaK MOT OBITh PACTOPTHYT CYIOM WJIM OTAEIOM 3aIliCy
OpakoB MpPU HAJIMYUU B3aMMHOIO COrJIacusl (He3aBUCHMO OT HaJIM4Ms He-
COBEpLICHHOJIETHUX JeTeit). [IpuMeuaTebHO, YTO €CIM MECTO XXKUTEIbCTBA
CYIIpyra-oTBeTUMKa ObLJI0 HEM3BECTHO, TO MH(MOPMALIMS O €r0 BHI30BE B CYII
my0JIMKOBaIach B MECTHOM MPaBUTEIbCTBEHHOI ra3ete. B aToM [lekpere
MpeIycCMaTPUBAJIOCh TAKXKE, YTO B CJIy4ae ¢IMHOBPEMEHHOI U COBMECTHOM
SIBKU B MECTHBII1 Cyll 000MX CYIIPYTOB WM MX ITOBEPEHHbBIX CY/Ibsl MOT He-
MEIJICHHO PacCMOTPETh JIEJI0 O paCTOPXKEHUU Opaka, He Hapylliasi, OIHAKoO,
ouepear Ha3HAUYEHHbBIX K PACCMOTPEHMIO B 3TOT JIEHb JIEII.

Cornacho cT. 95 Konekca 3aKOHOB 00 aKTaxX rpa’kIaHCKOTO COCTOSIHMS,
OpauyHOM, CeMEITHOM M OTNIEKYHCKOM TipaBe 1918 1. B cyyae COBMeCTHOI
SIBKU B MECTHBII Cyll 000MX CYIIPYTOB WJIM MX IIOBEPEHHBIX CY/Ibsi MOT He-
MEJUIEHHO PacCMOTPETh JIEJI0 0 pacTopxkeHUM 6paka. Cpok ISl IpUMUpPe-
HUSI CYIIPYTOB 3aKOHOIATEJILCTBO TOIO BpEMEHM HE YCTaHABJIMBAJIO.

Konekc 3akoHOB 0 Opake, ceMbe U oreke 1926 r. npeaycMarpuBal aHa-
JIOTUYHBIE HOPMbI OTHOCUTEJILHO CBOOO/IBI pa3BO/Ia U I0ITYCKaJl pACTOPXKe-
Hue Opaka Ipy HAJIMYUM XKEJIAHUSI OHOTO U3 CYIIPYTOB.

IMocranosnenune LMK 1 CHK CCCP ot 27 utonst 1936 1. «O 3amnpe-
LIEHUU a0OPTOB, YBEJIMYEHUN MaTepUaIbHOM ITOMOILM POXKEHUIIAM, YCTa-
HOBJICHUM TOCYIAPCTBEHHOM IMOMOIIM MHOIOCEMEMHBIM, PACIIUPEHUMN
CeTU PONMJIBHBIX TOMOB, IETCKMX Cal0B, YCUJICHUU YTOJIOBHOIO HaKa3aHMS
3a HeIJIaTeXX aIMMEHTOB 1 O HEKOTOPBIX U3BMEHEHHUSIX B 3aKOHOIATEILCTBO

' Cmu Llamyposa M.K. Pycckoe cemeitHoe npaBo XVI—XVIII Bs. M., 1991.
> CM.: aeoposckuii A.F. Kypc cemeiinoro npaga. C. 77—78.
* CY PCDCP. 1917. Ne 10. Cr. 152.
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0 Opake U ceMbe» ObLIO HAIIPaBJICHO Ha YKPEIJICHUE CEMbU, B CBS3U C YEM
ObLia yCJIOXKHEHa MpOoLeAypa pacTopKeHus Opaka, IIsl KOTOPOU CTaJIk He-
00XOIMMBbI IMYHOE MTPUCYTCTBUE 000MX Pa3BOASIIMXCS CYIIPYTOB U yIulaTa
MOLLIUHBI.

E1ie 66bline yKeCTOYeHMS ITPOLEAYyPbl PACTOPXKEHMS Opaka uMeJu
MecTo Tocie puHaTus ykasa [lpesnauyma BepxoBHoro Cosetra CCCP
ot 8 utonst 1944 r. «O6 yBeIMYEeHUU TOCYAapCTBEHHOM MOMOIIM OGepe-
MEHHBIM XEHIIMHAM, MHOTOJETHBIM U OIMHOKUM MaTEepsIM, YCUICHUN
OXpaHbl MAaTEPUHCTBA U IETCTBA, 00 YCTAHOBJIEHUU IMOYETHOTO 3BaAHUS
«MaTtb-TeporHs» 1 yIpexkneHuu opaeHa «MaTepuHcKasl cliaBa» 1 Meaa-
1u «Menajlb MaTepUMHCTBa»», COIJIACHO KOTOPOMY 3asiBIIEHHE O pa3Bojie
nojaBajioch B HapoaHblil cya. [Tocine nmyOGankalyuy B MECTHOM rasere
OOBSIBJICHUS O BO3OYXXIEHUM [ieJia B Cyl BbI3bIBajJICs OTBETUMK. Eciu
HapOIHOMY CYAy He yIaBaJoCh IPUMUPUTH CYIIPYTOB, 1€JI0 MOTJIO ObITh
PacCMOTPEHO 110 3asiBJICHUIO OJJHOTO U3 CYIIPYTrOB B BBIIIECTOSIIEH MH-
CTaHLIMM, KOTOPasi U BLIHOCKHJIA OKOHYATEJIbHOE pellleHUe. DTO MOILJIO
OBITh pellieHre 00 0TKa3e B YIOBAECTBOPEHUN UCKa, €CJIM CYJl HE YIOCTO-
BEPUTCS B ITIOJIHOM pacrajie ceMbu. Kpome Toro, 3a Bblgauy CBUIETEIbCTBA
0 pa3Boie B3bICKMBAJACh rOCydapCTBeHHas MolInHa B pa3mepe ot 500
1o 2 ThIC. pyOJIeil.

B 1968 r. 6bu1u nipuHsaThl OCHOBBI 3akoHOoaaTeabcTBa Coto3a CCP
o Opake u ceMbe, a B 1969 r. — Kogekc PCDOCP o 6pake u ceMbe, KO-
TOpbIE OIpPeAe/IsIM BOBMOXHOCTb PACTOPXKEHMS Opaka KakK B CyIeOHOM,
TakK U B aIMUHUCTPATUBHOM IMOPSIIKE, BO MHOTOM COXPAaHMBILIEMCS U I10
ceii neHb. Tak, B coorBeTcTBUHU cO CT. 38 KobC mpu B3auMHOM corjiacuu
Ha pacTopxKeHue Opaka CyNpyroB, He MMEIOIIMX HECOBEPIIEHHOJETHUX
JeTeit, pacTopxKeHne Opaka MpoOM3BOAMIOCH B opraHax 3arca. [1pu Hanu-
YUK MEXIY CyIIpyraMu CIiopa pacTop:KeHue Opaka mpou3BOIUIOCH Yepes
cya. I[1pu pacropxxeHuu Gpaka B3bICKMBajach rocy1apCTBeHHas IMOLUIMHA
B pasmepe ot 50 mo 200 py6eii.

Cewmeitnbiii koneke PD, kak 1 KobC PCDCP 1969 r., npeaycma-
TPUBAaeT BO3MOXHOCTb PACTOp>KEHUsI Opaka Kak B aAIMMHUCTPATUBHOM,
TaK U B CyAcOHOM IMopsiake. B amMUHMCTpaTUBHOM TTOPSIIKE OpaK MOXKET
OBITb PACTOPTHYT MPU HAJTMYMU COBMECTHOTO 3asiBJICHUSI 000MX CYIIPYIOB,
a B CJIy4asix, IpeaycMoTpeHHbIX I1. 2 ¢T. 19 CK P®, — 1o 3asBieHuIo ox-
HOTO U3 CYIPYIOB.

CornacHo 11. 1 ¢t. 19 CK P® ¢ admunucmpamusrom nopsdke 6pak pac-
mopeaemcst 6 0peaHax 3aeca, ecau y Cynpyeo8 Hem o0uUx Heco8epueHHONCMHUX
demeil U NPU HAAUMUU 83AUMHO0 CO2AACUs CYynpY206. T1pr 3TOM YCHIHOBJIEH-
HbIE IETU UMEIOT TaKOe 3Ke IMPaBOBOE MOJIOXEHKE, KaK U poaHbie. OmHAKO
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ec/i peOEHOK YCHIHOBJIEH OJIHUM M3 CYIIPYTOB, a APYrOi JIMILb JaJ Corjiacue
Ha YChIHOBJIEHUE, OpaK MOXKET ObITh pACTOPIHYT B OpraHax 3arca.

OpraHbl 3arca He UCCJIEAYIOT IPUYMH pa3Bojaa, UX (GYHKIIMU CBOISTCS
K perucrpaiuu pacropxeHnus opaka. OCHOBaHUEM [JIs1 paCTOPKEeHUsT Opaka
SIBJISIETCSI COBMECTHOE 3asiBJICHUE CYNPYroB. B 3asiBjieHMM 0 pacTOpXEHUU
Opaka Cymnpyru J0JKHbI TOATBEPAUTD B3aMMHOE COIJIache Ha PacTOPKeHUE
Opaka 1 OTCYTCTBHUE Y HUX OOIIMX AeTel, He JOCTUTILIUX COBEPIICHHOICTHS.
ITpuunHbI pacTopxKeHust Opaka B 3asiBJICHUM HE YKa3bIBAIOTCSI.

Ecnu cynpyru (ogvH 13 cyrnpyroB), BcTynasi B Opak, U3MEeHUIN haMu-
JINI0, TO OHU UMEIOT ITPaBoO BepHYTh cebe nodpauHyto pamunnio. B ciyyae
€CJIM OIWH M3 CYyIpPYTroB, XKeJalIINX PaCTOPTHYTh OpaK, He UMEET BO3-
MOXHOCTH SIBUThCSI B OpPTaH 3arca Wil B MHOrO(MYHKIMOHAIbHBII LIEHTP
MPeaoCTaBICHMS TOCYIaPCTBEHHBIX U MyHUITMITAIBHBIX YCIIYT ISl TIOJa4Y
3asIBJICHMSI, BOJICU3bSIBICHUE CYIIPYTOB MOXET ObITh O(hOPMIIEHO OT/IE/b-
HBIMU 3asIBJICHUSIMU O pacTopxXeHuu Opaka. [loamuch Takoro cymnpyra
JOJKHA OBITh HOTapUAJIbHO YIOCTOBEPEHA, 32 UCKJIFOUCHUEM CITydast, eCIu
3as1BJICHUE HAIIPaBJICHO Yepe3 eAMHbII ITOPTaJ TOCYIapPCTBEHHBIX U MYHM-
LIMIAJIbHBIX YCIIYT U PETMOHAIbHbIE TIOPTAJIbl TOCYAaPCTBEHHBIX M MYHUIIU-
MajbHBIX yCIyr. PactopkeHue Opaka 1 Bblavya CBUIETEIbCTBA O PACTOPIKE-
HuU Opaka MpOU3BOIATCS OPraHOM 3arca B IPUCYTCTBUU XOTSI Obl OTHOTIO
M3 CYIIPYrOB IO UCTEYEHUM OJHOTO MecCslia CO IHS Moaadyu Cynpyramu
COBMECTHOTO 3asiBJIeHUsI. 3aKOHOIATEILCTBOM HE MpeIyCMaTpUBAETCs BO3-
MOXHOCTb YMEHbILIEHUS WIIA YBEIMYEHHUsI 3TOro cpoka. OIHAKO CJIOBa «I10
HMCTEYEHUU MeCsIlia» HEKOTOPhIE OpraHbl 3arca TpakKTyIOT PaCIIUPUTEIbHO,
noapasymeBast JIl000il Mepuoa BpeMeHU ¢ MOMEHTA MCTEYEHUsI OTHOTO
Mecsila. YUUThIBasI, YTO ISl pETMCTpallii PACTOPKEHMS OpaKa 10CTaTo4-
HO TMIPUCYTCTBUSI OMHOTO 13 CYIIPYroB, TaKasl TPAaKTOBKA MOXKET MOPOIUTD
onpee/ieHHbIE MPOOJIEMbI, CBI3aHHbIE C TTPABOBBIM IOJIOXXEHHUEM IPYTOro
CYIIpyra, KOTOPbI MOXET 1 He ObITh MPOMHGMOPMUPOBAH O PErMCTPALIMMI
pacTopxxeHus opaka.

1o 3asenenuio 00H020 U3 cynpyeoe Opax moxcem Oblmb pacmopeHym co-
racHo 11. 2 ¢T. 19 CK P®, ecinu npyroii cymnpyr:

— IIpU3HAH CYJI0M 0€3BECTHO OTCYTCTBYIOILIMM;

— TIpPU3HaH CyIOM HEIeeCIIOCOOHBIM;

— OCYXIIEH 3a COBEpLICHUE MPECTYIUICHUS K JIMILEHUIO CBOOOIBI Ha

CPOK CBBIILIE TPEX JIET.

K 3asiBIeHUIO O pacTOp>KeHUU OpaKa JTOJKHBI ObITh MTPUIIOKEHBI CO-
OTBETCTBYIOIIME JOKYMEHTHI, IOATBEPKIAIOIIME BbIllIEHa3BaHHbIE 00CTO-
STEJIbCTBA, B YACTHOCTU PELIEHUE Cyla O MPU3HAHUM OPYroro cynpyra
0€3BECTHO OTCYTCTBYIOLIUM WJIN HEIEECTIOCOOHBIM JINOO MPUTOBOD Cyna
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00 OCYXIEeHMH APYTroro Cyrnpyra K JUIIEHUIO CBOOOABI Ha CPOK CBBIIIIE
Tpex JeT. [Ipyu aTOM He uMeeT 3HaUeHUST HaJUu4ue y CYIIPYroB O0IIUX
HECOBEPILICHHOJIETHUX AeTeil. Bo Bcex Ha3BaHHBIX Cydyasix Opak MOXKeT
OBITH PACTOPTHYT HE TOJIBKO B OpTaHax 3arca, HO U B CyZe 110 XKeJaHUIO
cympyra.
locynapcTBeHHas peructpaiusi pacTopxKeHus: Opaka IMpOU3BOAUTCS
110 MCTEUCHUH OHOTO Mecs1ia Co MHS moaauu 3asBieHus1. [1pu aTom oprax
3arca B TeUEHUE TPeX THEI Co MHS MPUHSTUS 3asBICHUS U3BEIIACT CYTIPY-
ra, OTOBIBAIOIIEIO HaKa3aHUe, JIMOO OMeKyHa HelneecrocoOHOTo CYIIpyra,
OO0 yIPaBISIONIETO UMYIIIECTBOM 0€3BECTHO OTCYTCTBYIOIIEIO CYIpyTa.
Cyrpyr, OTOBIBAIOIIMIT HaKa3aHUe, a TaKKe OMEKYyH HeaeeCcoCOOHOTO
CyIpyTa TOJKHBI COOOIIUTD (haMUJINIO, KOTOPYIO U30MpAaEeT CYIIPYT IPH pac-
TopkKeHuM Opaka. Eciu ke nHMIImaTopoM pa3Boia BLICTYIIAeT OCYKICHHBIN
CyIpyT, TO OpaK OyIeT pacTOPraThCs Mo OOIIMM MpaBUaM, T.€. B cyne. AHa-
JIOTMYHBIM 00pa3oM OyIIeT pacTopraThes OpakK, eCiau 0ba Cyrnpyra OCyKIeHbI
K JIMIIIEHUIO CBOOOIBI HA CPOK CBBIIIIE TPEX JIET.
ITpu pacropxeHnun Opaka B opraHax 3arca Opak cuMTaeTcsl TpeKpalieH-
HBIM C MOMEHTA BHECEHHUSI COOTBETCTBYIOIIIEH 3aIIMCU B KHUTY aKTOB Ipak-
JMAHCKOTO COCTOSTHYSI, OMHOBPEMEHHO C KOTOPOI BbIIAETCS CBUAETEIHCTBO
0 pacTopXKeHUU Opaka.
Ecnu Mexny cynpyramMu BO3HUKAIOT CIIOPHI IO IMTOBOAY MMYIIIECTBA,
aJJMMEHTHOTO CONEPKaHUSI JIMOO O HECOBEPIIEHHOJETHUX IETSIX, TO 3TU
CITIOpBI paccMaTpuBaloTcs cynoM. Ha TpeboBaHUs o pa3aese uMylecTBa
pacnpoCTpaHIETCs TPEXJIETHUM CPOK UICKOBOU TaBHOCTHU.
B octanbHBIX ciyyasix Opak pacmopeaemcs: moavko 6 cy0edHoM nopsioke, T.e.:
— TP HAJUYUHU Y CYTIPYTOB OOILIMX HECOBEPIIICHHOJIETHUX IETEH;
— TIpY OTCYTCTBUM COIJIACHUSI OMHOIO U3 CYNPYroB Ha pacTOpKeHUe
Opaka,;

— TIpM YKJIOHEHUHU OJTHOTO U3 CYIIPYTOB OT PacTOP>KEHMS Opaka B opra-
He 3arca (0TKa3bIBaeTCs MOAATh 3asIBJICHUE, HE JKeJIaeT SBUTHCS IS
rocyIapCTBEHHOM perucTpaly pacTop:KeHUs1 Opaka v aip.).

Pa3bsicHeHMST HEKOTOPBIX BOIIPOCOB, BO3HUKAIOIINX B CyIeOHOM TTpaK-
THKE, JaHbl B TocTaHoBieHnu [Tinenyma Bepxosaoro Cyna P® ot 5 HOs1Opst
1998 1. Ne 15 «O mpuMeHeHUH cyaaMM 3aKOHOJATEIbCTBA MPU pacCMOTpE-
HUU AeJ1 O paCTOPKEHUU OpaKa».

Cornacto ct. 21 CK P® 6pak MOXeT ObITh pACTOPTHYT B CYI€, €CIIA
y CyIIpyroB UMEIOTCS OOIIIMe HECOBEPIIEHHOJNIETHUE AETH, a TaKXKe MPHU
OTCYTCTBMU COTJIaCHsI OJHOIO U3 CYNPYroB Ha pacTopxkeHue Opaka Jubdo
©CJIM OIVH U3 CYTIPYTOB YKIIOHSIETCS OT PaCTOpKEHMS Opaka B OpraHe 3arca,
HaIpuMep, OTKa3bIBACTCS MOAATh 3asBICHUE.
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B03MOXHOCTH MogaYM UCKOBOTO 3asiBJCHUSI O PACTOPKEHUM Opaka
orpaHMYeHa IJisg MyXa B IIeproJl 06peMEHHOCTH KEHbI U B TEUCHUE OJ-
HOTO roja rmocJje poxneHus pedeHka. [Ipoiiecc pa3Boga MoxXeT 0COOEHHO
HEeOJIaroMmpusTHO OTPA3UThCS HA 3M0POBbE XKEHIIUHBI U peOCHKa B 3TOT
nepuon, 1 B cootBeTcTBuM co CT. 17 CK PD myx He nmeeT npasa 0e3 co-
riacus XeHbl BO30yXXIaTh IeJI0 O pacTOpKeHUM Opaka. DTo ToJIoKeHNe
pacmpoCTpaHsIeTCsT M Ha clyyau, Korma pedeHOK POAWICS MEPTBBIM WU
yMep 10 TOCTUXKEHUsI UM Bo3pacTa omqHoro roaa. [1pu oTcyTcTBUM cornacust
JKEHBI Ha pACCMOTPEHME AeJia O pa3BOJE CyIbsl OTKA3bIBACT B IPUHSITUU UC-
KOBOTO 3asIBJICHUSI, a €CJIM OHO OBLJIO TIPUHSITO, TO IIPeKpaliaeT MPOU3BOI-
ctBO 1o Aeny (1. 1 4. 1 cT. 134, a63. 2 c1. 220 I'TIK). OgHako 3To He JuIlIaeT
CyIpyTa mpaBa 00paTUTHCS B CYII C 3asIBJICHMEM O pa3esie UMYIIECTBA WIN
00 ocrmapvBaHUM OTLIOBCTBA.

B Tom cirydae, ecnu cyrnpyra 6epeMeHHa, OHA MIPEACTABISICT B CyI MEAM-
LIMHCKYIO CIIPaBKY, B KOTOPOI yKa3bIBalOTCSI IPUMEPHbIE CPOKU OepeMeH -
HOCTU U ponoB. 1o ncreyeHMN yKa3zaHHBIX CPOKOB M OHOTO roja Imocjie
poXIeHus pebeHKa cyal MPUHUMAET UCKOBOE 3asIBIICHHE O PaCTOPXKEHUU
Opaka. B ciyyae ecnu cynpyr oOpaTUTCs B Cy[I C 3asiBJICHUEM paHee 3TOTro
CpOKa B CBSI3U C TeM, YTO OEpEeMEHHOCTD ObLiIa IIpepBaHa, TO CYI MPU OT-
CYTCTBUH MOATBEPKIACHUSI MHBIX OOCTOSITEILCTB CYIIPYTOi BIIpaBe MPUHSITh
3asBJICHUE.

3aKOH He OrpaHMYMBAET CYINPYry B IIpaBe MOJaTh UCKOBOE 3asiBICHUE
0 PacTOPXXEHUM Opaka B J1000e BpeMs.

OcHoOBaHUEM TSI paCTOPXKEeHUS Opaka B CyIIe SIBJISICTCS 3asIBJICHUE O~
HOTO M3 CYIIPYTOB.

B nckoBoM 3asiBieHUM yKa3bIBaeTCs CJEOyIOIee: KOraa U Tae 3aperu-
CTPUPOBaH Opak; UMEIOTCS JI1 OOIIMe AETU, UX BO3PACT; TOCTUTHYTO JIU
CYTIpyraMu COIJIallieHre 00 MX CONEP>KaHUU 1 BOCTIUTAHUM; TIPU OTCYTCTBUU
B3aMIMHOTO COTJIACHS Ha pacTopKeHre Opaka — MOTHBBI PACTOPXKEHMST Opa-
Ka; UMEIOTCs JIU Apyrue TpedoBaHUs, KOTOPbIE MOTYT ObITh PACCMOTPEHbI
OIHOBPEMEHHO C MCKOM O pacTopxkeHuu Opaka. K 3asiBjieHuIo puiaratoTcs:
CBUIIETEJILCTBO O 3aKJIIOUEHUM OpaKa, KOITMU CBUAETEIBCTB O POKICHUUN
JeTei, JOKYMEHT 00 yIijiaTe roCTOLLINHBI, TOKYMEHTBI O 3apabOTKe 1 MHBIX
HMCTOYHMKAX JOXOIOB CYIPYToB (€C/IM 3asBJIeHO TpeOoBaHUE O B3bICKAHUU
AIMMEHTOB) U IpyTue HEOOXOAUMbIE JOKYMEHTbI, HAIpUMED, TOKYMEHTHI,
MOATBEPXKIAIOIINE CTOMMOCTb UMYIIIECTBA, TTOLIEXKAIIIETO pa3neny (TI0KyMEHT
0 KaJacTpOBOi1 OIIEHKE KBaPTUPhI, TOKYMEHThI O CTOUMOCTH aBTOTPAHCIIOPT-
HOT'O CpencTBa U 1p.). PazMep rocynapcTBeHHOM MOLUTMHBI TTPU PACTOPKEHUN
Opaka B cyae coctaisgeT 650 pyGiieii ¢ Kaxmoro cyrnpyra. B ciaydae pasnena
MMYIIIECTBA FOCYIapCTBEHHAS TIOIIUIMHA 3aBUCUT OT IICHBI UCKa.

104



Mmasa 2. 3AK/TIOYEHWE W MPEKPALLIEEHME BPAKA

Hena o pacTopXeHUU Opaka paccMaTPUBAIOTCSI MUPOBBIM CYIbeil CO-
m1acHo 1. 2 4. 1 ¢T. 23 I'TIK P®, eciin Mexxmy Cyrpyramu OTCYTCTBYET CITOP
o neTsx. Takke MUPOBOI Cylbsl pacCMaTpUBaCT [ejia O pa3aese MEeXIy
CyMpyraMu COBMECTHO HaXKHMTOTO UMYIIECTBA MPU LIEHE UCKa, HEe TPEeBbI-
waronieit 50 teic. pyoueit. CoryacHo cr. 28 I'TIK P® uck o pacropxkeHuun
Opaka rmogaeTcs 1o o0IIeMy TTPaBUITY B CYII IO MECTY XKMTEIbCTBAa OTBETYMKA.
Kpowme Toro, B coorBercTBuu ¢ 4. 4 c1. 29 I'TIK P® uck o pactop:kxeHUn
Opaka MOXKET MoIaBaThCsI TAKXKE B CYI IO MECTY XKUTEJbCTBA UCTIIA B CIIy-
Yasix, €CJIM MPU HeM HaXOAUTCS HECOBEPILIEHHOJIETHUI WM 110 COCTOSTHUIO
3II0POBbSI BHIE3M MCTIIA K MECTY KUTEJIHCTBA OTBETUMKA MPEACTABISICTCS TSI
HETO 3aTPYAHUTEIIbHBIM.

BaxHoe mpolieccyanbHOe 3HaYSHME 110 JaHHOM KaTeropuu el MMeeT
cTanysi MOATOTOBKM JeJia K PACCMOTPEHUIO, B TOM UHC/IE TIPeaBapUTEIbHOE
cyneoHoe 3acenanue (cr. 152 I'TIK). [TpuHsB 3asBaeH1e 0 pacTOp>KeHU Opa-
Ka, CyIlbsI B TIOPsIIKE IMMOATOTOBKY Jiejia K CyIeOHOMY pa30oMpaTeIbCTBY B He-
00XOIMMBIX CITyJasiX BEI3bIBAET BTOPOTO CYNPYTa U BBISICHSIET €r0 OTHOILICHHE
K aTOMY 3asiBJieHUI0. Cyabs TaKKe Pa3bsCHIET CTOPOHAM, KaKKe TPeOOBaHMS
MOTYT OBITb PACCMOTPEHBI OMHOBPEMEHHO C ICKOM O pacTOP>KEHMU Opaka.

ITpu B3aMHOM coriacuu CyIpyroB Ha pacTop>KeHue Opaka cyl He BbI-
SICHSIET MMPUYMH pa3Boja, a OTpaHUYMBACTCS KOHCTaTalMel (pakTa pacmama
CeMbM U pacTopkKeHus Opaka. Tak, mpu pacCCMOTPEHUM CITOpa IO TTOBOLY
OTMEHBI PEIICHMS Cya O PaCTOP>KEHUU Opaka Py HaJTUYUU B3aMMHOTO
cornacus cynpyra CyneOHast KOoJIerus 1o rpaxkaaHcKuM aenaM Bepxos-
Horo Cynga P® He Hall1a OCHOBaHMIA 1JisI OTMEHBI CYIeOHOTO peleHus,
MOCKOJIbKY TaKH€ PeIIeHUs] MOTYT ObITh OTMEHEHBI JIUIIIh B CBSI3U C TIPO-
1eccyaJbHBIMU HapYIIEHUSIMI, KOTOPbIE HE UMEJU MecTa'.

Kpowme Toro, cyn mpruHUMaeT MephI K 3alIUTe UHTEPECOB HECOBEPILICH-
HOJIETHUX JETEMN.

ITpu oTcyTCTBMY B3aMMHOTO COTJIAaCUs CYI B COOTBETCTBUM C I1. 1 CT. 22
CK P® nojkeH yCTaHOBHTD, UTO JaJIbHENMIIIas COBMECTHAS KU3HB CYIIPYTOB
¥ COXpaHEHUE CEMbM HEBO3MOXHBI. B 3aKoHOmaTEeIbCTBE HE TaeTCs Tepe-
YeHb MPUYUH, KOTOPBIE CIIY>KaT OCHOBAHUSIMU UISI paCTOPKEHUST Opaka.
OoHUM M3 BECKMX OCHOBAaHUI IJIs pacTOPXKEHMS Opaka sIBJISIeTCSI HEBO3-
MOXHOCTb TaJIbHEMIIIEr0 COBMECTHOTO MTPOXKUBAHMSI CYTIPYTOB U COXpaHe-
HUSI CeMbH, YTO MOATBEPXKIAETCS CACAYIOIIUMU (DaKTaMu:

1) 3moymoTpedyieHreM OIHOTO U3 CYIIPYTOB CITMPTHBIMU HATTUTKAMMU

2) HanmuyueM 3a00JIeBaHUSI XPOHUUECKUM aJIKOTOJIM3MOM;

' Cm.: Onpenenerne BepxosHoro Cyma P® ot 10 stBapst 2003 1. Ne 5-B02-406 // CIIC
«Koncynbrantllmoc».
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3) orpaHMYEHMEM CYIIPyTa B I€€CIIOCOOHOCTU BCIEACTBUE 3JI0YIIOTPEO-
JIEHUSI CHUPTHBIMU HAITUTKaAMU WIM HAPKOTUYECKUMHU BEIIECTBAMU;

4) OTCYTCTBUEM MEXIY Cynpyramu OJ1U3KUX OTHOIIECHUIA;

5) pasmeabHBIM MPOXKUBAHUEM CYIIPYTOB B TEUCHUE ITUTEIBHOIO TIe-

puoaa BpeMEHMU;

6) ocyXIeHueM CyIpyra K JUILIEeHUI0 CBOOOIbI Ha CPOK 10 TPeX JIeT

BKJIIOUMTEJIBHO (€C/IY 3asiBJIEHUE B CYII TTIOAAHO APYTUM CYIIPYTOM);

7) ocyXIeHueM Cyrpyra K JUIIEHUIO CBOOOILI Ha CPOK CBHILIE TPEX JIET

(ecu 3asiBieHUE B CyI MOJAHO OCYXXIECHHBIM CYTIPYTOM U APYTOii
CYMpYT HE COTJIaceH Ha pacTOp>KeHue Opaka);

8) HEeM3BECTHOCTBIO MECTa XKUTEJILCTBA CYIpYyra;

9) cymnpyXecKoii HeBepHOCTbIO;

10) HanmuueMm pakTUUECKUX OpaYHbIX OTHOIIEHUI C APYTUM JIUIIOM;

11) kecToKMM oOpalleHUEeM C CYTIPYTOM MJIM HeCOBEPILICHHOJIETHUMU
JNEeTbMMU;

12) HEBO3MOXHOCTbBIO OJJHOTO M3 CYIPYTrOB UMETh AeTeil U IPYTUMU
00CTOSITETLCTBAMMU .

Poccuiickoe 3aKoHOAATENBCTBO MpeaycMarpuBaet B I1. 2 ¢T. 22 CK PO,
YTO €CJIM CyI He YOeXXIeH B pacliajie CeMbM, TO OH MOXKET IaTh CyIpyram
BpeMs 711 IPUMUPEHUS B Ipeaesax TpeX MecslieB. B 3aBUCMMOCTH OT 00-
CTOSITEJIbCTB ZieJia CyI BIIpaBe IO MPOChOe CYIpyra WK 1o COOCTBEHHOM
WHUIIMATUBE OTKJIaAbIBATh pa30MpaTesIbCTBO eja HECKOJIBKO pas, ¢ TeM,
OIIHAKO, YTOOKI B OOI1ICH CI0KHOCTH MEePUO BpeMEHH, TIPEI0CTaBIIIeMbIi
Cynpyram i IPUMUPEHMSI, He TPEeBbIIIaT YCTAHOBIEHHBIN 3aKOHOM TpeX-
MECSIYHBIN CPOK.

Cpok, Ha3HAYEHHBI 1JIsI TPUMUPEHUS, MOXET OBITh COKpPAIIICH, eC/IU
00 3TOM ITPOCSIT CTOPOHBI, a MPUYMHBI, YKa3aHHbIE UMW, OYAYT MIPU3HAHBI
CYIOM YBaXXUTENbHBIMU. B 3THX clTydasix 1OJKHO ObITh BHIHECEHO MOTUBH -
poBaHHOe omnpeneneHue. OmnpeneneHue cyna 00 OTI0XKEHUM pa3oupaTesb-
CTBa J1eJia IJis TIPUMUPEHUS CYTIPYTOB HE MOXET OBbITh 00KaJIOBaHO WU
OIPOTECTOBAHO, TaK KaK OHO HE MPEMSITCTBYET BOBMOXHOCTH TaIbHENIIEro
JBM>KEHMS JIeJIa.

B GonplIMHCTBE cTpaH Mpolieaypa MIPUMUPEHUS CYIIECTBYET B BUIE TaK
Ha3bIBAEMOTO pa3llydyeHMsI, cernapaiuu (Cpoka pa3aeibHOTO MPOoXKUBaHUS,
KOTOPBIH JOKEH ObITh ycTaHOBJIEH cynoM). Hanpumep, B 'epmanuu 6pak
MOXET OBITh PACTOPTHYT, €CJU CYIIPYTH KUBYT pa3iesibHO He MEHee roaa
M TIOIAI0T COBMECTHOE 3asIBJICHME O PACTOPKEHUM Opaka WM OHO TTOJAeTCs

' Cwm.: CripaBOYHUK T10 JOKA3bIBAHMIO B IPAXIAHCKOM Cyaonponssoactee / ITox pex.
N.B. PemetrHukoBoii. M.: Hopma, 2005.
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OTHUM M3 HUX IIPY OTCYTCTBUU BO3PAXKEHMIA IPYroro Cymnpyra, eCliv Cyrpyru
MPOXUBAIOT Pa3Ae]bHO B TCUCHUE TPEX JIET.

B Urtanuu ocHoBaHMEM IS ITOAAYU 3asiBJICHUSI O Pa3BOJIE CIIY>KUT Ha-
JIMYKME BCTYMNMBIIETO B 3aKOHHYIO CHIIY PEIIeHUs Cyla O IpeKpallieHUun
COBMECTHOI'O MPOXMBAaHUSI, 0 KOHCTATALIMK MPEKPAILIEHUsI COBMECTHOTO
MPOXUBAHMS 10 COIJIAIICHUIO MEXIY CYIIpyraMu JIM00 IpeKpalleHue Ta-
KOTI'0 IPOXMBAHMS 10 MEHBIIEH Mepe 3a JiBa Toja 10 MoJa4yu 3asiBJICHMS
0 pa3Boje.

Bo ®panunu B HacTosiliee BpeMsl pacTopKeHMe Opaka JTOMyCcKaeTcst
IIPY YCJIOBUU, YTO CYIPYTHM ITPAKTUYECKU KUBYT Pa3ieibHO B TEUEHUE IBYX
JeT. PellieHue o pa3aeabHOM MPOXKMBAHUU CYIIPYTrOB IIPUHUMAETCS B CyIe
10 TpeOOBAHUIO OHOIO M3 CYIIPYrOB Ha TEX K€ OCHOBAHUSIX, YTO U pellieHHe
o pa3Boze. PaznenbHoe MpoXuBaHUe He IpeKpallaeT Opaka, HO IIpeKpaliaeTt
00s13aTeJIbCTBO XXUTh BMECTE U BJICYET 3a cOOO0 pa3ne umyitecTna. I1o Tpe-
GOBaHMIO OJHOIO M3 CYIPYIOB PelleHKE O Pa3AeIbHOM ITPOXUBAHUN MOXET
OBITH TIpeoOpa3oBaHoO B pelieHue o pa3Boae'. TpeboBaHue 0 cenapauuun
neiictByeT B Bennkooputanuu, bpasunuu u npyrux ctpaHax.

ITpu oTnoxXeHnM pa3douparesbCcTBa ejia O PaCTOPXKEHUM OpaKa v B3bI-
CKaHMU aJIMMEHTOB Ha JIETe B CBSI3M C Ha3HAYEHUEM CPOKa JJIsT IIPUMUpe-
HUSI CYNPYTOB CJIeAYeT BBISICHUTD, YYacTBYET JIM OTBETYMK B COAEPXKAHUU
neteil. Ecnu cyn ycTaHOBUT, UTO OTBETYMK HE BBITIOJHSIET 3TY 00sI3aHHOCTb,
oH Brpase B cooTBeTcTBUHU €O cT. 108 CK P® BBIHECTM TTOCTAHOBJIECHUE
O BPEMEHHOM B3bICKAHMU C OTBETYMKA AJIMMEHTOB JI0 OKOHUYATEIbHOIO
pPacCMOTPEHMSI [iejia O PACTOPXKEHMU Opaka 1 B3bICKAHUM aJIMMEHTOB.

Ecnu xxe 1o ucTeyeHrny cpoka Uit IPUMUPEHMS UCTEL] ITPO0JIKAET Ha-
cTauBaTh Ha pa3BoOJie, Cyll 00sI3aH pacTOPTHYTh OpaK HE3aBUCUMO OT TOTO,
yOEXKIEH JIM OH B HEBO3MOXHOCTU COXPAHEHUsI CEMbU CYIIPYraMMu.

Ha npakTuke MMEIOT MeCTO ciiydyau 00KaloBaHUSsI PEIIEHUI O pacTop-
JKEHMU Opaka 1o MOTMBaM BO3MOXKHOCTH COXPaHEHHUsI CEMbU, OTCYTCTBMS
JOCTaTOYHBIX IPUYMH ISl pACTOPXKEHMsI Opaka, 00s13aHHOCTH Cy1a «IIpH-
HUMAaTh BCe HEOOXOAMMBbIE MEPBI JIJIsSI COXPAHEHUsI CEMbU, a He pa3pyllaTh
ee» M T.I1. B Takux ciryyasx BBILIECTOSIIIIUE CYIbI, KaK IMPaBUJIO, OCTABJISIIOT
pelIeHue B CuJie, cehiasich Ha 11. 2 4. 2 ¢T. 22 CK P®, cortacHo KoTopomy
pacTopxeHue Opaka IPOU3BOAUTCS, €CJIM MEPbI 11O IPUMUPEHUIO CYIIPY-
TOB OKa3aJliCh Oe3pe3yJbTaTHBIMU 1 MCTELl HACTauBaeT Ha PaCTOPXKEHUU
Opaka, a TaKXe Ha IMMPUHIIUIT 100POBOJIBHOCTU OpAavyHOIO COI03a, KOTOPBIH
peanu3yeTcs He TOJIbKO MPU 3aKJII0UeHMU Opaka, HO U IPU ero IpeKpalie-
Huwm (1. 1 cr. 1 CK).

1
Cwm.: Cakosuy O.M. [TpaBOOTHOIIIEHUST CYTIPYTOB TI0 3apyOeKHOMY 3aKOHOIATETLCTRY.

107



CEMEMHOE NPABO

Jeno o pacTopKeHUH Opaka MOXET PACCMATPUBATHCS CYIOM I10 ITPOChOe
CYIIPYTOB B 3aKPBITOM 3aCeIaHUM, TIOCKOJIbKY pa30MpaTebCTBO MOXKET 3a-
TparuBath UX JIMUHYIO ku3Hb. CornacHo 1. 2 cT. 23 CK P® pacropxkeHue
Opaka IPOU3BOIUTCS CYIOM He paHee MCTEYeHUsT OAHOTO MecsLa CO THsI
MoAauu CYIpyraMu 3asiBJICHUS O pACTOPKEHUM Opaka.

ITpu paccMoTpeHnH fiesia 0 pacTOPXKEHUM Opaka CyJ1 TOJDKEH pa3pelnuTh
M MHBIC CITOPBI MEXJIy CYIpyraMu, CBsI3aHHBIE C pacTOpKEHUEM Opaka.
Cyn 00s13aH He3aBUCHMMO OT MHULIMATUBBI CYMIPYTOB, COTIACHO II. 2 CT. 24
CK P®, onpenenurs:

— C KeM U3 poauTesieil OymIyT MpoXBaTh HECOBEPIIEHHOJIETHUE IETH

MocJjie pa3Boja;
— CKOTO 13 POAMTEJICi U B KAKHX pa3Mepax B3bICKMBAIOTCST aTMMEHTBI
Ha JeTein.

JaHHOEe TTOJIOXKEHWE TTPOTUBOPEUYUT IIPUHIIAITY TUCITO3UTUBHOCTHU
B IPaxkJIaHCKOM IIpoliecce U, KaK OTMeYaloT CIIeMaaIuCThI-TIPaKTUKN',
He IpuMeHsieTcs cynaMu. B 1o xe BpeMmsi, coracHo 4. 3 ¢t. 196 I'TIK P®D,
Cy/[I IPUHUMAET PEeILeHNE M0 3asiBJIEHHBIM UCTLIOM TPEOOBAHUSIM, OJHAKO
MOKET BBIWTH 3a TIPEICIIBl 3TUX TPEOOBAHUI B CIyJasiX, IIPeIyCMOTPEHHBIX
(eaepaabHbIM 3aKOHOM.

B mpakTuke MMEIOT MECTO Cllydau MPUHSITUS PEIICHUI O pacTopkKe-
HuM Opaka 0e3 pacCMOTPEHUsI CIIopa O AETSIX U aJMMEHTaX B MX I10JIb3Y.
Taxk, Onpenenernrem BepxosHoro Cyna P® ocTaBieHO B cuiie pellieHue
0 PacTOPXKEHMU Opaka MeXIy CyNpyramu, UMeIOIIMMHU 001ero pedeHka.
B naHHOM pellieHUH He OTpakeHbl BOIIPOCHI O TOM, C KM OyIeT MPOXKBaTh
pebeHOK, 1 0 ero comepxanuu. Bepxopublit Cyn PO MOTUBUPOBa 3TO TEM,
YTO B CyJle UMEETCS JIeI0 00 OCTIapuBaHUU 3aMmMCcy 00 OTIIOBCTBE B KHUTE
aKTOB TPaXXTAHCKOI'O COCTOSIHMSI OTIIOM pebeHKa, a Cynpyra B cyJaeOHOM
3aceaHuu He IPOCUIIa CyJl PELIUTh BOIIPOCHI O TOM, C KEM 13 CTOPOH OyIeT
MPOXUBATh HECOBEPLUEHHOIETHHUI peOEHOK, O IMOPSIAKE BIILIAThI CPEACTB
Ha ero cojiepkaHue U pa3Mepe 3TUX CPE/ICTB.

Cyn paccMaTprBaeT UCKITIOUUTENILHO TT0 TPEOOBAHUIO CYTTPYTOB (OHOTO
W3 HUX) CTIOPHI:

— 0 paselie UMYILIECTBA, HAXOISIErocs B UX COBMECTHOM COOCTBEH-

HOCTH;
— 00 aJlMMeHTax, KOTOPbIe OAWH U3 CYIIPYroB JOKEeH BHIIIauMBaTh
Ipyromy.

' Cwm.: XKyiikos B. TTIK P® u npyrue HCTOYHMKH rPaXIaHCKOTO IPOLIECCYaTbHOTO Ipa-
Ba // Poccniickas roctumms. 2003. Ne 4. C. 12.
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ODHOBPEMEHHO C MCKOM O PacTOpKEHUU Opaka MOXKET ObITh PacCMO-
TPeHO U TpeGOoBaHMe O MPU3HAHUK OPAYHOTO JOrOBOPA HENECICTBUTEILHBIM
MOJIHOCTbIO WJIM B YACTH.

Bce 31 BOmpoChl 10JIKHBI ObITh pa3pellieHbl CYI0M IIPU BBIHECEHUU Pe-
LIEHMSI O paCTOPXKEHMU OpaKa, 3a UCKIIIOYEHUEM CIIOPOB O pas/esie UMYIIe-
CTBa, €CJIM OHM 3aTParnBalOT MHTePEChl TPEThUX UL, B nmocienHem ciyyae,
cornacHo 1. 3 ¢T. 24 CK P®, cya MoXeT BbIIEIUTh TPEOOBaHUE O pa3jielie
MMYILECTBA B OTIEJIBHOE ITPOM3BOACTBO, HAIIPUMED, €CJIM UMYILIECTBO, IO~
JieKallee pasieiy, He sIBJISIeTCsl COOCTBEHHOCThIO CYIIPYTOB, a IPUHAICKUT
TPETbUM JIMLIAM, HATIPUMED POAUTEISIM cyipyroB. Kpome Toro, B oTaeIbHOE
MPOU3BOACTBO MOXKET ObITh BbIIEIEHO TPEOOBaHKE O B3bICKAHUM aJTAMEHTOB
Ha JIeTel, eciu pyrasi CTOpoHa ocriapuBaeT 3aMuch 00 OTLe WU MaTepu
pebeHKa B KHUTE aKTOB I'PaXKIaHCKOTO COCTOSIHUSI.

ITynkr 12 mocranosnenus [Tinenyma BepxosHoro Cyna P® ot 5 Hos10pst
1998 1. Ne 15 «O mpuMeHeHNH cyIaMM 3aKOHOJATEIbCTBA MMPU pacCMOTpE-
HUU JeJl O paCTOPXKEeHUU Opaka» KOHKPETU3UPYET OCOOEHHOCTH pasjesia
MMYIIIECTBA CYIPYroB, €CJIM CIIOP O HEM 3aTparMBaeT IpaBa TPETbUX JIMII.
IIpaBuiio 0 BbIACIEHUM UMYILECTBEHHBIX TPEOOBAHUIA B OTIEIBHOE IPOU3-
BOJICTBO HE PACIIPOCTPAHSIETCS Ha CIydau pa3liesia BKIaaoB, BHECEHHBIX CY-
MpyraMuy B KPEAUTHBIC OPTaHU3ALIMU 3a CUET OOIIMX JOXOI0B, HE3aBUCHUMO
OT TOTO, Ha UMSI KOTO U3 CYIIPYTOB BHECEHBI ICHEXKHbBIE CPEICTBA, TTOCKOJIBKY
MPU pasaesie TaKUX BKJIaI0B MpaBa 0aHKOB MM WHBIX KPEIUTHBIX OpTaHM -
3alMii He 3aTparuBaioTcs. Eciiv Xe TpeThu JiMiia MpeIoCTaBUIn Cypyram
JIEHEXXHbIE CPEICTBA U ITOCIEIHME BHECIU MX Ha CBOE MMsI B KPEIUTHBIC
opraHu3aluu, TPEThU JIMLIA BIPaBe MPEAbIBUTh UCK O BO3BpATe COOTBET-
cTByIOMX cyMM 1o HopmaMm ['K PD, KOTOpbIii MOUIEKUT PaCCMOTPEHUIO
B OTZIEJBbHOM IMPOM3BOJCTBE.

MomMeHTOM TipeKpallieHusl Opaka, paCTOPTHYTOIO B Cylle, CYUTACTCS
BCTYIUICHME PEILICHUSI CyIa B 3aKOHHYIO CUJIy. B TeueHMe Tpex IHeit ¢ Mo-
MEHTa BCTYIICHUSI PELICHUS B 3aKOHHYIO CUJTY CYJI HAaIlPaBJISIET BBIITUCKY
M3 PEllieHUs] B OpraH 3arca o MecTy rocyJapCcTBEHHOI pEerucTpalyu 3a-
Ki1roueHust opaka. B coorBercTBuu ¢ 1. 3 c1. 169 CK P®D naHHoe npaBuiio
HE pacIpoCTpaHsIeTCsl Ha cydau, Koraa Opak ObUl pacTOPTHYT 10 1 mast
1996 r. B coorBetcTBUM cO cT. 40 KoBC PCDCP 1969 r. 6pak cuurancs
MpeKpalleHHbIM C MOMEHTA PErUCTPALIMK €r0 PACTOPXKEHUST B KHUTE 3aIUCH
aKTOB TpakJaHCKOro coctossHusi. KpoMe Toro, y cynoB He ObLIO 00si3aH-
HOCTHU IIPEACTABIISITh B OPraHbl 3arca BHIITMCKY U3 PEIIEHMIT O pACTOPKEHUN
o6paxoB. TakuM oOpa3om, eciii HA OJUH U3 CYTIPYTOB He oOpaliaics B opraH
3arca ¢ Ipoch00ii 0 perucTpaluy pacTOpXKeHMs Opaka, TO X Opak CUMTAJICs
COXpaHEHHBIM, HECMOTPSI Ha BHIHECEHHOE CyIeOHOe pellIeHUE.
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TlocynapcTBeHHast perucTpalusi pacTOpXKeHUs: Opaka Ha OCHOBAaHUU
pelleHus cyna MPOU3BOAUTCS OPraHOM 3arca Ha OCHOBAHUM BBIIHMCKHU
W3 peLIeHUs cyla U 3asiBJICHUS OBbIBILIUX CYIIPYroB (OIHOrO U3 HUX) WU
3asIBJICHUSI OTIeKYHa HeIeeCIocoOHOTro CyTpyra. 3asiBJIeHUE O TOCYIapCTBEH-
HOI1 perMcTpaluy pacTOpXKeHUsl Opaka MOXET ObITh CASIaHO YCTHO WU
B mrcbMeHHOoM dopme (11. 1 ¢T. 35 DenepanbHoro 3akoHa «O06 akrax rpax-
JAHCKOT'O COCTOSIHUS»). [Ipy BHECEHUM B KHUTY 3allMCU aKTOB TPaKaaH-
CKOTO COCTOSIHMS 3aIIMCH O PACTOPKEHUM OpaKa CyIpyry 10 €ro XKeJaHUIo
MOXeT ObITh BO3BpalllgHa noopauHast (pamunust. Cynpyru BipaBe BCTYITUTh
B HOBBII1 OpakK JIMIIb MOCJIE TOJIyYeHUs] CBUACTEIbCTBA O PACTOPXKEHUM
Opaka B OpraHe 3arca 1o MeCTY >KUTeJIbCTBA JII0OOT0 M3 HUX WJIU 10 MECTY
rocyaapCTBEHHOM perrcTpaluy 3aKI0ueH s Opaka.
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MaBa 3

MPABA N OBA3SAHHOCTW CYINPYIOB

§ 1. JlnuHble npaBa 1 06513aHHOCTU CYNpPYroB

XapakTepu3ysi paBa 1 00513aHHOCTU TPpaXKaaH, 3aKOHOATEIb B MIEPBYIO
ouepenb UCXOAUT U3 nosioxeHuit Koncruryuuu P®, rie yrBepxknaercst
MPUHIIMI paBeHCTBA rpaxnaH. B yuactHocTH, B ¢T. 19 OcHOBHOrO 3aKoHa
MPENyCMOTPEHO, UTO 8ce pasHbl heped 3aKoHoM U cydom. [lpu smom eocy-
dapcmeo eapanmupyem pageHcmeo npaeg u c80000 Hea08eKa U epajicOaHuHa
He3aeucuMo om noad, pacsl, HAYUOHAALHOCIU, S3bIKA, NPOUCXONCOCHU,
UMYUeCMBEHH020 U 00ANCHOCIHO20 NOAOICCHUSL, MECMA HCUMeAbCmEd, O~
HoweHUs K peaueuu, yoexcoenuil, nNPuHaoaelcHocmu K 00uecmeeHHbIM 006-
eduHeHUAM, a makice om dpyaux ob6cmosmenvcme. 3anpeliaroTcs J00bIe
opMbI orpaHUUYEHUS TIPAB IPakIaH 1Mo MPU3HaKaM COLMaIbHOM, paco-
BOI, HALIMOHAJIBHOM, SI3bIKOBOM WJIM PEJIMTMO3HOMN MPUHAIIECXKHOCTHU.
Mydxicuuna u sceHuuHa umerom pasHole NPaga u c80000bl U PaGHbIE B03MOIC-
HOCMU 045 UX pearu3ayuu.

Cewmeitnblii kogeke P®D, passusas nonoxenne Koncruryuuu PO,
yKa3bIBaeT B CT. 31 Ha TO, YTO Kaxcdviil U3 cynpyeos c60600eH & svlbope
poda 3aHamuil, npogeccuu, mecm npebdbvléaHus u icumearscmea. Bmecre
C TEM CYNpYAcecKue OMHOUeHUs NPeonoaaeaom coaaco8ane UHmepecos
cynpyeos. B coorBerctBuM c 11. 2 1 3 ¢T. 31 CK P® Bomnpockl MaTepUHCTBA,
OTLIOBCTBA, BOCIIUTAaHUsI, 00pa30BaHUsI AeTeil U NPyrue BOMPOCH XKU3HU
CEMbU PELIAIOTCs CYIPYraMu COBMECTHO MCXO/ISI U3 IIPUHIIMIIA pABEHCTBA
cynpyroB. Cyrnpyru 06si3aHbl CTPOUTH CBOM OTHOIIIEHMS B CEMbe Ha OCHO-
BE B3aMMOYBAXEHMS U B3aMMOIIOMOIIIU, COLEHCTBOBATL OJIATOTIONIYYUIO
U YKPETUJICHUIO CeMbU, 3a00TUTHCS O 0JIATOCOCTOSTHUY U PA3BUTHU CBOMX
LEeTeH.

Heo6xoammMo moquepkHyTh, YTO B3aMMOJIEUCTBYE U COBMECTHOE pe-
IIEHWE BOTIPOCOB XXMU3HU CEMbU HE MOTYT TPAKTOBAThCsI KaK yIIeMJIeHUE
paB Mo B3aMMHOMY COTJIaCcHI0; HA000POT, OpaK He TIPENOoIAraeT, a 3aKOH
MPSIMO 3aIpeniaeT MpekparieHrue WM M3MeHeHHe TMIHBIX TIPAB OJJHOTO WU
oboux cyrpyroB. HamoMHuM pyHaaMeHTaIbHOE TTOJI0XEHNE, OCHOBAaHHOE
Ha cT. 55 Koncturyuuu P® u cr. 1 'K P®, BeipaxkeHHOE TPUMEHUTETBLHO
K ceMeiHOMY 3akoHomaTeabeTBY B I1. 4 c¢T. 1 CK P®: «[IpaBa rpaxmaH
B CEMbE MOTYT ObITh OFPAaHUUYEHBI TOJHKO Ha OCHOBaHUHU (eepaibHOTO
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3aKOHa M TOJIbKO B TOM Mepe, B KaKOIl 3TO HEOOXOAMMO B IIEJISIX 3alIUThHI
HPaBCTBEHHOCTH, 3[0POBbsI, TIPaB 1 3aKOHHBIX MHTEPECOB APYTUX WICHOB
CEMbH M MHBIX TPakIaH».

B npaBoBoii 1uTeparype yaeneHo 10CTaTOYHO BHUMaHUSI paBHOMY MPaBy
rpakaaH Ha TPyA U BeIOOP poaa 3aHATUi U nmpodeccuit'. [Tomaraem, uro,
MU3y4asi NaHHYIO MPOOJIeMaTUKY, CJISAYEeT YUUThIBATb HOPMBI, COMEpKaIIeCs
Bo BceoOiiieit nekiapaiuu mnpas yesioBeka’, B KOHBEHIIMN O paBHOM 00-
pallleHUY U paBHBIX BOBMOXKXHOCTSIX [UTSI TPYISIIMXCS MY>KIMH U KSHIIUH:
TPYASIIUECs C CEMEMHBIMU 00s13aHHOCTSIMM OT 23 uioHs 1981 r. Ne 156°
U B IPYTUX MEXKIYHAPOTHO-TIPABOBBIX aKTaX, Ha KOTOPBIX 0a3UpyeTcsl U CO-
BPEMEHHOE OTEUEeCTBEHHOE 3aKOHOIATEIbCTRO.

Coenacno u. 1 cm. 37 Koncmumyuuu P® mpyo ceo6oden. Kaxnbiii umeer
MpaBoO CBOOOTHO PACIIOPSIKATHCS CBOUMM CIIOCOOHOCTSMU K TPYIY, BbI-
Ouparth poi AeSITeIbHOCTU U podeccuto. [Ipr 3ToM HUKTO HE MOXKET ObITh
OrpaHMYEH B TPYAOBBIX MpaBax U cBOOOAAX WJIM TOJyYaTh KaKue-anubo
npeumyiectsa (cr. 3 TKY).

Yro kacaercs rmpasa CynpyroB Ha CBOOOIY MepeaBIXKEeHMsI, BLIOOP Me-
cTa nmpedbIBaHUsI M MecTa XKUTeabcTBa, TO B ¢T. 20 'K P® ykaswiBaercs:
«MecToM XMTeIbCTBA IPU3HACTCS MECTO, /e TPaKAaHUH ITOCTOSIHHO MU
MPEeUMYILEeCTBEHHO MPOXMBAET.

MecToM KUTENbCTBA HECOBEPIIIEHHOIETHUX, HE JOCTUTIITNX YEThIPHAI -
LIaTH JIET, WU TPaXKIaH, HaXOISIIMUXCS IOl OTEKO, MPU3HAETCSI MECTO
XKUTEJbCTBA X 3aKOHHBIX MPEICTABUTEIIEN — POAUTENIC, YCBIHOBUTEIEHU
WJIM OTIEKYHOB».

3akoH PD or 25 nrons 1993 r. Ne 5242-1 «O nipaBe rpaxaan Poccuiickoii
®denepanny Ha CBOOOIY MEePEABYXKEHUSI, BIOOP MeCTa TpeObIBAaHUS U XK1~
TeJIbCTBaA B npeneiax Poccuiickoit Penepaunn» (najsee — 3aKOH O IpaBe
rpaxaaH Ha CBOOOMY MepenBUKEHNS) BMECTO MPOIMCKU BBEJI pETMCTPaLIM -
OHHBIN yuer rpaxaaH Poccun’. B nanHoM 3akoHe yKa3bIBaeTcs Ha TO, 4TO
perucTpaius Win OTCYTCTBHE TAKOBOM HE MOXET CIYXXUTb OCHOBaHUEM
OTPaHMYCHMUS UJIU YCIOBUEM peau3alliM MpaB U CBOOO rpakaaH.

' Cwm., nanpumep: KommenTapuii k Tpynosomy konekcy Poccniickoit deaeparu (ro-
crateitnbiii) / [ox pen. O.A. LlleBuenko. 4-¢ uzn. M.: [pocnekr, 2021.

? Bubmuoteuka «Poccuiickoit rasesi». 1999. Bpir. 22—23.
3 C3PD. 1997. Ne 44. Cr. 5020.

* TpynoBoii koxekc Poccuiickoit @exepanu ot 30 gekadpst 2001 r. Ne 197-D3 (na-
nee — TK PD, TK) // C3 P®. 2002. Ne 1 (u. 1). Cr. 3.

> Bemomoctu Chesna HapoaHbIX nenyTaToB U BepxoBHoro Cosera P®. 1993. No 32.
Cr. 1227.
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Enie coBceM HeaBHO 3aKOHO/IATENBCTBO M COOTBETCTBEHHO CyIeOHast
MPaKTUKA MOYTU BCET/a CBS3bIBAIM MPABO rPpaxkaIaH Ha MPOXUBAHUE B XKU-
JIOM TMOMEIIEHUH ¢ TIPOITUCKOii. [To JaHHOMY BOIPOCY ObLJIO COOTBETCTBY-
o1iee pazbsicHeHue B moctaHoBieHuu [ienyma BepxoBHoro Cyna CCCP
ot 3 ampena 1987 . Ne 2 (11. 7) «O TmpakTuKe IIpUMEHEHUS CyTaMU XKVUTHAIII-
HOTO 3aKOHOJATeIbCTBa»'. OMHAKO ¢ MPUHATHEM 3aKOHA O TIpaBe rpakaaH
Ha cBoGoxay niepeaskennst 1 Koncturyuym P® 1993 r. Hopma, comepkara-
sacsaB Y. 1 cr. 54 KK PCOCP 1983 1., BcTynuia B IIPOTUBOPEUNE C YKa3aH-
HBIMU aKTaMU 1 Kak ciefcTBre nmpuszHana KoncturyunonnsiM Cynmom PO
HekoHcTUTyLIMOHHOI (KK P® 2004 r. MogoGHBIX HOPM HE COAEPKHIT).

ITpaBo BeIOOpa cynpyrom damuiauu perameHTupyercs cT. 32 CK PO,
JlaHHOE TIpaBO MOXeET ObITh peaIn30BaHO TPEMSI CITOCOOAMU.

[MepBwiit — cynpyeu coxpausrom céou ghamuauu (MHOTIA UX HA3BIBAIOT
«100pavYHbIe (haMUTUN» ).

Bropoii — cynpyeu evibuparom o0oHy uz dobpaunvix hamuauii B KauecTBe
obuIei haMuInu.

Tpetuit — oduwu uz cynpyeoe (uau oba) npucoedunsem K ceoeil pamu-
auu gpamunuro dpyeoeo cynpyea. Ilpn aToM obpasyercs ABOMHasT haMuIrst
(nanpumep, Cunopos-UBaHoB). [TyHkT 2 cT. 28 DenepaibHOro 3aKoHa
oT 15 Hostopst 1997 r. Ne 143-D3 «O06 akTax rpakJaHCKOTO COCTOSTHUST»
KOHKPETU3UPYET MOPSIIOK 00pa3oBaHMs JBOMHOM (hamuimnu: eciiu nHoe
He MpenycMOTPEHO 3aKOHOM cyobekTa Poccuiickoit Denaepalinu, ABO-
Hast haMuJTrst 00pasyeTcst TOCPEACTBOM IPUCOETUHEHNST (haMUTUU KEHbBI
K damunuu myxa. TpoiitHasa paMuinst He JOMYCKAEeTCs.

[Tepemena hamuvu omHUM U3 CYTIPYTOB HE BJICUET 32 COOOIT TIepeMeHy
dbamunuu npyroro cynpyra.

CrenyeT UMeTh B BUIY, YTO B CIydyae pacTOpKEHUsI Opaka Cymnmpyru
BIIPaBe COXPAHUTh OONIYIO (haMUJTHIO WM BOCCTAHOBUTHL CBOU TOOpavYHbIe
damunmm.

§ 2. myLiecTBO CYyNpyroB, HaXKNToe BO BpeMs 6paka

B cootBetcTBuM co ct. 35 Konctutyunun P® ripaBo yacTHOM cOOCTBEH-
HOCTH OXpaHsIeTCsT 3aKOHOM. KaxkIplii BIipaBe MMETh UMYIIECTBO B COO-
CTBEHHOCTH, BJIAJICTh, TIOJIb30BAThCSI I PACTIOPSTKATHCS MM KaK ¢IMHOIMYHO,
TaK U COBMECTHO C IPYTUMU JIULIAMMU.

' Cm.: Coopruk nocranosienuit Iienymos Bepxosubix Cyzos CCCP u PCOCP (Poc-
cuiickoit Denepalim) 1o rpaxaaHckum aeiaam. M., 1995. C. 171.

? C3 PD. 1995. Ne 8. Cr. 1708.
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BrnaneHue, mojap30BaHUE U pacIOpsKEHUE UMYIIIECTBOM, HAKUTBIM CY-
MpyraMmu Bo BpeMsi Opaka, OCYILECTBIISIETCS 110 3aKOHY WK 10roBopy. Ko-
HEYHO 3Ke TaHHOE JeJIeHME SIBIISIETCS YCJIOBHBIM, IIOCKOJIBKY KaK IepBOe, TaK
U BTOPOE OCHOBaHUE periiaMeHTUpyeTcs (heeparbHbIMU 3aKOHOJATETbHBIMU
akramu. CrenyeT 0co00 MOTYePKHYTh, UTO PETrYJIMpPOBaHUE ITPOU3BOIUTCS
MMEHHO eiepajibHbIM 3aKOHOAATEIbCTBOM, ITOCKOJIBKY OTHOIIEHUST CO0-
CTBEHHOCTM PETYJIMPYIOTCSI IPaKAaHCKUM 3aKOHOAATEIbCTBOM, KOTOPOE
B coorBercTBUM ¢ KoHctutyuueit PO (cT. 71) OTHOCUTCSI K UCKITIOUUTEIBHOM
komnereHimu Poccuiickoii @enepanyu. HopMaTrBHBIE aKThl 11O JaHHBIM
OTHOILIEHUSIM CYOBbeKThl Desiepaliny IPMHUMATh HE BIIPaBe.

Hopma 1. 1 ¢1. 34 CK P® («<MMy1IECTBO, HAXKUTOE CYIPYraMu BO BpeMsI
Opaka, BJISIETCSI UX COBMECTHOIM COOCTBEHHOCTbIO» ) BHITJISIIUT KaK UMIIe-
patuBHas (00111e00513aTe/IbHAS ), OAHAKO JAaHHOE MOJIOXKEHUE HeJIb3sl pac-
cMarpuBaTh BHe ¢Bs13u co cT. 33 CK P®D, a Takke ¢ aHAJIOTMYHOM 110 CYTH,
HO BBIPaXXEHHOI, KaK HaM IpeICTaBIsIeTcs, B 0oJiee IAKOHUYHOM (popMme
HopwMmoii 1. 1 cT. 256 TK P®: « Umywecmeo, naxcumoe cynpyeamu 60 epems
opakxa, A6451emcsi ux CO8BMECMHOU COOCMBEHHOCMbIO, ecau OPa4HbIM 002080POM
Mencoy HUMU He YCMAHOBAEH UHOU Pelcum 3mo20 umyuiecmea (BblIeIeHO
Hamu. — I1.K.)».

OO0 UMyIIECTBEHHOM JIOrOBOPE MEXIY Cynpyramu (OpauHoOM IOrOBOPE)
CM. 1. 4 HacTosIIEel pabOThI.

HTak, mpu oTCyTCTBMY OpayHOro JOTOBOpPA 00IIIas COOCTBEHHOCTbD CY-
MPYTrOB SIBJISIETCSI PAa3HOBUIHOCTBIO COBMECTHOM coOCcTBeHHOCTH'. OTHO-
LIEHUsI COOCTBEHHOCTU CYIIPYTOB periaMeHTUpYIoT CeMelHbIi KOIeKCe,
a Takke psa HopM I'paxkaaHckoro konekca (ct. 244, 253-256).

Hesasucumo om cnocoba yuacmus 6 (popmuposaHuu coemMecmHoi coocmeeH-
HOCMU Cynpyeu umerom pasHvle npasa Ha obujee umyuecmeo. B cynedoHom
MPaKTUKE HEOIHOKPATHO PaCCMATPUBAIMCh CIIOPBI, CBI3aHHBIE C JIbFOTHBIM
npuodpeTeHreM umyiectna. Tak, B Onpenenernun [TpuMopckoro kpaeBoro
Cy/la YKa3bIBaJOCh Ha TO, YTO 3€MeJIbHbIE YJaCTKM, KaK IPUOOPETEHHbIE
10 IOrOBOPY KYILUIM-IPOAaKU, TaK U BbIIEJICHHbIE B IEpUOJ Opaka, B TOM
quciie 6e3B03ME3HO, OMHOMY M3 CYIIPYroB KaK JIMILY, UMEIOLIEMY COOTBET-
CTBYIOLIYIO JIbTOTY, HE TIEPEXOSIT B Pa3Je/IbHYI0 COOCTBEHHOCTh, HA TAKUE
3eMeJIbHbIE YYaCTKM PACIPOCTPAHSIETCS 3aKOHHBIN PeXXUM (COBMECTHOM
COOCTBEHHOCTH) UMYILECTBA CYIIPYTroB’. B oTjinuMe oT yuaCTHUKOB J10JI€BOM

' denepanbHBIM 3aKOHOM MOTYT GbITh YCTAHOBJIEHBI U PYTHE BUIBI COBMECTHOII CO6-
crBeHHocTH. Tak, B 'K P® yka3biBaeTcsi Ha COBMECTHYIO COOCTBEHHOCTD YIEHOB KPECThSIH-
cKkoro (hepMepckoro xo3siicTsa (ct. 257, 258).

* Onpenenenue [TpUMOPCKOro KpaeBoro cya ot 26 uions 2014 r. no geny Ne 33-5026 //
CIIC «KoncynpranTIlaoc».
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COOCTBEHHOCTH Y Y4aCTHUKOB COBMECTHOI COOCTBEHHOCTHU HET OIpEIeIeH-
HOI 10J11 B IIpaBe 00IIeil COOCTBEHHOCTH, OHA MOXET IOSIBUTHCS TOJIbKO
IpU BbIAEJIEC WIN pa3jelie, T.¢. B Cllydyae IpeKpalleHUs] CYIeCTBOBaHUS
COBMECTHOI COOCTBEHHOCTH.

B . 2 cr. 34 CK P® naercs npuMepHBIii riepedeHb UCTOYHUKOB BO3-
HUKHOBEHMUSI IIpaBa COBMECTHOM COOCTBEHHOCTH CYIPyroB. OCHOBaHUSIMU
BO3HMKHOBEHMUSI ITpaBa O0IIeii COBMECTHOM COOCTBEHHOCTH CYIIPYTOB SIB-
JISTIOTCSI TaKME IPaXkIaHCKO-TIPABOBbIE CIEIKM, KaK KYILIsI-IIpojaxka, MeHa,
JapeHue 000MM CyMpyTaM U JIp.

K 06bekTaM COBMECTHOM COOCTBEHHOCTU CYIIPYTOB OTHOCUTCS UMYILIE-
CTBO (B TOM YHCJie UMYILIECTBEHHBIE TIpaBa), MPUOOPETEHHOE CyIpyraMu
MpU COOJIIOCHUY IBYX YCIOBUIA.

Bo-niepBrIX, umymecmeo doaxicno bbims Haxcumo 6o epems opaxa. Kak
caenyeT U3 1. 2 1. 256 'K PD, Bewn, npuHamiekaBIiime KaxXioMy U3 Cy-
MIPYTOB 10 BCTYIUICHUs B Opak, HE BXOIST B COCTaB COBMECTHOI'O UMY-
LIeCTBa.

K umyIiecTBy, HaKUTOMY CyIIpyraMu Bo BpeMsi Opaka, OTHOCSITCS J10-
XOIbI KaXXI0TO U3 CYIIPYTOB OT TPYAOBOI, MPeANTPUHUMATEILCKOM NesITe/b-
HOCTH U pe3yJIbTaTOB MHTEJJIEKTYaIbHOM NesITEeIbHOCTU, TTOJTyYeHHbIE UMU
MEHCUU, TOCOOMSI, a TAKXKE MHbIEC NIEHEXKHbIE BBITLIAThI, HE UMEIOILINE CIIeII-
aJIbHOTO 1IeJIeBOro Ha3HaYeHUsl (CYMMbI MaTepUaIbHOI IIOMOIIMU, CYMMBI,
BBIIIJIAUEHHBIC B BO3MEIIIEHUE yiliepOa B CBS3MU C YTPATOil TPYA0CIOCOOHO-
CTH BCJIEACTBUE YBEUbs TMO0 MHOTO MOBPEXKACHUS 300pOBbs, U ap.). [Ipu
5TOM 3aKOH He CBSI3bIBACT BO3HUKHOBEHUE PEXMMa 00111eli COOCTBEHHOCTH
CYIIPYTOB Ha TaKOM ITOXOJ C TeM, B KaKOii (hOpMe OH MOXKET ObITh IIOJYYEH.
Tak, HanpuMep, eAMHOBPEMEHHAasl COLlMalIbHasl BBIILIATa COTPYIHUKAM
OpraHoOB BHYTPEHHUX JIeJ1 JJIsl IPUOOPETEHUS U1 CTPOUTEIbCTBA XKIJIOTO
MOMEIIEHMSI ONMH Pa3 3a BeCh IIEPUOJ CIIy>KObI B OpraHax XoTsl 1 BbIILIa-
YUBAETCS C YUETOM COBMECTHO MPOXUBAIOIIMX C HUM YJICHOB €T0 CEMbH,
HO MMeEET CIielMabHOE 1IeJIeBOe Ha3HAYeHUE, B CBSI3U C YeM He SIBJISICTCS
0011Ieil COBMECTHOI COOCTBEHHOCTBIO, KaK U XKWJIOE IIOMELIEHNE, KOTOPOE
MpUOOPETEHO Ha ee OCHOBE'.

Oco0bIii TPaBOBOI pexXuM mnpeaycmorpeH DenepasbHbBIM 3aKOHOM
oT 29 neka6pst 2006 . Ne 256-MD3 «O 1oMoJHUTEIBHBIX Mepax rocyaap-
CTBEHHOM MOAAEPKKHU CeMeil, UMEIOIINX IeTeii»’ B OTHOLICHUM MaTePUH-
ckoro Kanurana. Mimes crielinajibHOe 1ie/IeBoe Ha3HAauYeHUe, CpeACTBa Ma-

" Onpenenerne BepxosHoro Cyna P® ot 28 despans 2017 r. Ne 4-KT'16-74 // CIIC
«KoncynbranTllnoc».

2 C3 PD.2007. Ne 1 (u. 1). Cr. 19.
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TEPUHCKOTrO (CEMEHOr0) Kamnurajia He sIBJISSIOTCS COBMECTHO HaXKUThIM
HMMYILECTBOM CYIPYTOB U HE MOTYT ObITh pa3ieseHbl Mexay Humu. [1pu
3TOM XUJIO€ TTIOMELIEHUE, MPUOOPeTeHHOE (IOCTPOCHHOE, PEKOHCTPYH -
POBAHHOE) C MCIOJb30BAHUEM CPENICTB (YACTU CPEACTB) MAaTEPUHCKOIO
(cemeitHoro) Kanurasna, ohopmIIsieTCs B 00IIYI0 COOCTBEHHOCTh POIUTENCH,
JeTeii (B TOM YuCIIe IIEPBOro, BTOPOTO, TPEThEro pebeHKa 1 MOCIEAYIOLIIX
JeTeit) ¢ ompeaeaeHueM pa3Mepa Ioeil 1o coryameHuo (4. 4 cT. 10 BbI-
1IeHa3BaHHOIO 3aKOHA).

Bo-BTOpBIX, umyuecmeo 0oaxcHo Obims npuodpemero Ha obujue cpeo-
cmea. CornacHo 11. 2 ¢T. 256 T'K P® u cr. 36 CK P® Bewin, moaydyeHHbIE
OIIHMM M3 CYIIPYTOB BO BpeMs Opaka B fap, B OPSIIKE HACIEIOBAHUS WU
10 UHBIM 0€3BO3ME3IHBIM CACIKAM, SIBJISIIOTCSI €T0 COOCTBEHHOCTBIO 1 HE
BXOISIT B COCTaB 00lero nMmyuiectsa. Ha umyiecTBo, npruodpeTeHHOE
B riepuon 6paka, HO Ha CpeJCTBa, MPUHAJIEXaBIINE OTHOMY U3 CYIIPYTrOB
JIMYHO, PEXUM 00IIeil COBMECTHOM COOCTBEHHOCTHU CYIIPYTrOB HE pac-
pocTpaHseTcs'.

3aKoHoaTe)b, yCTaHABJIMBasI IPABUJIO O COBMECTHOM COOCTBEHHOCTH
CYIIPYTOB, JieJIaeT UCKJIIOUEHUE, Kacalolleecs: Cyab0bl Bellieid MHIUBUYaIb-
HOTO MoJIb30BaHUs. Takoe UMYIIIECTBO, KpOME AParolieHHOCTE 1 IPYTUX
MPEAMETOB POCKOIIM, TIPU3HAETCS €AMHOJIUYHON COOCTBEHHOCTHIO TOIO
CYIIpyra, KOTOPbIii UM I10JIb30BAJICSI.

B cocTaB cOBMECTHOTO MMYIIIECTBA MOXKET OBITh BKITIOUEHO JTH000€ TBU-
JKMMOE 1 HEJIBMXKMMOE UMYILECTBO, HE M3BTOE U3 IPaxkIaHCKOro 000poTa:
JIEHbIY, MeOeJIb, LIEHHbIE OYMaru, >XMBOTHBIE, XKIUJIbIE IIOMEIIEHUS, TIPEI-
MPUSITUS, 3eMeJIbHbIE YYacTKU U T.M. MIMyIlecTBO, HaXXUTOE Cylpyramu
BO BpeMsi Opaka, OTHOCUTCSI K COBMECTHOI COOCTBEHHOCTU HE3aBHCUMO
OT TOTr0, Ha KOro KOHKpeTHas Belllb oopmieHa. Hanpumep, aBToMoOUIIb
WJIM KOOIepaTUBHAasl KBapTUpa, Mau 3a KOTOPYIO BBIILJIAYE€HBI, 3a4acTyIO
0(OPMIISIIOTCSI Ha OTHOTO U3 CYIIPYTrOB, MEXK1y TeM IIpU COOJIIOACHUU pac-
CMOTPEHHBbIX BBIIIIE YCIOBUI TaHHOE UMYILECTBO SIBJISIETCSI COBMECTHOM
COOCTBEHHOCTBIO CYIIPYTOB.

B O630pe cyneoHoit npaktuku BepxosHoro Cyna P® 3a 111 kBaprain
2002 r. mo rpaxknaHckuM nenam (yTB. [ToctanoBnenuem I[pesunnyma Bep-
xoBHoro Cynga P® or 4 gexabps 2002 r.)’ conep>KUTCsT BOIIPOC: MOIJIexKaT
JIA BKJIIOUEHUIO B COCTaB COBMECTHOM COOCTBEHHOCTH CYMPYroB aKIIMu,

" Onpenenenne Bepxosroro Cyma P® ot 25 oktsi6pst 2016 . Ne 45-KT'16-16; 1. 10 06-
30pa cynedHoii mpakTuku BepxosHoro Cyna Poccuiickoit @enepaumu Ne 2 (2017) (yrs. TTpe-
sunuymoM BepxosHoro Cymna PO 26 anpesnst 2017 1.) // CIIC «Koucynbrantlmocs.

* Bromterenb BepxosHoro Cyna P®. 2003. Ne 3. C. 10.
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MPUOOPETEHHBIE OJHUM U3 CYIIPYTOB IPU MIPUBATU3ALMU TPEATIPUSITUS
10 JIbIrOTHOM MOATIMCKE?

B orBeTe ykazaHo, 4To B cooTBeTCTBUU C I1. 2 cT. 34 CK P® K umyiie-
CTBY, HaXKMTOMY CYIIpyraMu BO BpeMsi Opaka (001eMy MMYIIECTBY CyIpy-
TOB), OTHOCSITCSI IOXO/IbI KaXKIOTO U3 CYIPYTOB OT TPYIOBOM, MpeANprHUMA-
TEJTBCKOM AESITEIbHOCTU 1 PE3YIbTaTOB MHTEUICKTYaTIbHOM NeSTeIbHOCTH,
MOJIyYeHHbIE UMU TIEHCHUH, TTOCOOMSI, a TAKXKE MHBIE ICHEXKHbBIC BBITLIATHI,
He UMEIOIIINE CIIEIATbHOTO LIeJIEBOTO Ha3HAUYCHMS (CyMMBI MaTepraIbHON
TIOMOIIY, CYMMBI, BBITUTAU€HHBIE B BO3MEIIIEHUE YIliep0a B CBS3U C YTpaToit
TPYAOCTIOCOOHOCTHU BCIEACTBUE YBEUbsl UJIM MHOTO TTOBPEXKICHUS 3T0POBbS,
u ap.). OOLIKMM UMYIIIECTBOM CYIIPYTOB SIBJISTIOTCS TaKKe TPUOOPETEHHbIE
3a CYeT OOIIMX TOXOA0B CYIIPYrOB ABMKUMbBIC Y HEABMKMMBIE BEIIH, LIEH-
Hble Oymaru, mau, BKJIaabl, JOJM B KaluTaje, BHECEHHbIC B KPEIUTHBIE
YUpEeXIEeHUs WM B MHbIE KOMMEepYeCKre OpraHu3aluu, 1 Jirodoe apyroe
HaXXUTOE CYTIPyraMy MMYILECTBO HE3aBUCUMO OT TOTO, Ha MMSI KOTO U3 CYy-
MPYTOB OHO MPHOOPETEHO MO0 Ha MMsI KOTO WJIM KeM U3 CYIIPYTOB BHECEHBI
JNEHEeXXHBIC CPECTBA.

Takum o6pa3oM, ecinu LieHHbIe OymMaru (B JaHHOM CiIy4ae — aKILIMWN)
ObLIY ITOJIyYeHbI CYIIPYTOM B pe3yJibTaTe ero TPYI0BOI0 y4acTus Ha Ipu-
BaTU3UPOBAHHOM TIPEATNPUSTUHN B MIEpUOA Opaka, TO OHU SIBJISIOTCS CO-
BMECTHBIM UMYILIECTBOM CYIIpyroB. Eciu ke oHM ObUTM MPUOOPETEHBI XOTSI
1 BO BpeMsI Opaka, HO Ha IMYHbIE CPEICTBA CYIIPYTa WM MPUYUTAIOTCS eMy
3a TPYIOBOE yyacTue B paboTe MpeAINpHUsITUs 10 BCTYIUIEHUS B Opak, OHU
He TOJIXKHBI BKITIOYATHCS B 0011Iee MMYIIIECTBO CYIIPYTOB, TaK KaK He ObLIN
HaXXUTHl UMY B TIeprof Opaka.

OnpeneneHHOM crienUKoi 06IaaaeT MpaBoBOM PeXXUM KOPIIOPaTUB-
HBIX MPaB B XO35MCTBEHHBIX O0IIIECTBAX, TOBAPUILIECTBAX U APYTUX KOPIopa-
uusix. Tak, ucxozst U3 MpaBoOBOI MPUPOIbI KOPITOPATUBHOM COCTABISIIOLIEH
MpaBa Ha I0JTI0 O0IIIEeCTBA, 3TO IIPABO MOXKET OCYIIIECTBIISITHCS TOJIBKO CAMUM
yY4aCTHUKOM oO1IecTBa. B ciyuae mprobpereHust 1oiau o01IeCcTBa JTULIOM,
coCTOSILINM B Opake, ykazaHHas goist B cuiay cT. 34 CK P® nocrymaer
B OOIIIYI0 COBMECTHYIO COOCTBEHHOCTh CYIIPYTOB (IIPU OTCYTCTBUU Opay-
HOTO IOTOBOpA), OAHAKO YYACTHUKOM OOIIIEeCTBA SIBJISICTCS TOJIBKO ONMH
CyNpYT — TOT, Ha Ybe UMsT opopMJIeHa 10J1s o01IecTBa'.

CornacHo 11. 3 c1. 34 CK P® npaso na obuee umyuecmeo cynpy2oe npu-
Hadnexcum makce cynpyey, KOmopbulil 8 nepuod 6paxKa ocyuecmensin ede-

" Mynkr 1 Mucsma @HC Poccun ot 30 oktsa6pst 2020 . Ne KB-4-14/17869@ «O Haripas-
nenun O630pa cyeOHOM MPAKTUKY IO CIIOpaM € y4acTUEeM PErMCTPUPYIOIIUX opraHoB Ne 3
(2020)» // OcunmanbHble JOKYMEHTBI (€KeHeIeIbHOE MTPUIOXKEHKE K Ta3eTe «YUeT, HaJloTH,
mpaBo»). 10—16 HosOpst 2020 r. Ne 43,
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Hue domautHe20 X034icmea, yxod 3a 0emovMu UaU N0 OPYeUM YBANCUMENbHbIM
NpUMUHAM He umen camocmosmenvrozo doxooda. Ilpu atom Konekc He maer
HMCUEPITBIBAIOIINI TIepeYeHb YBAaXKUTEIbHBIX TPUIMH, Ha3bIBasl TOJbKO JIBE:
1) BegeHue nomalrHero xo3siicTsa 1 2) yxon 3a aeTbMu. [Ipeacrabnsiercs,
YTO YBAXKUTEIbHBIMU MIPUIMHAMU CJEAYET CUUTATh TAKXKe OTCYTCTBUE Ca-
MOCTOSITEJIbHOTO JJOXOAA B CBSI3U ¢ OOJIE3HBIO, y4eOO0li, CPOUHOI CITYKO00i
B Boopyxkennbix Crtax P® u 1.11.

B tex cayyasix, Korma Cyrnpyru SBJISIIOTCS yYaCTHUKAMM COBMECTHOM
CcOOCTBEHHOCTH, OHH, coracHo cT. 253 'K P® u ct. 35 CK P®, coobiia
BJIAZICIOT U MOJIB3YIOTCS OOIIMM UMYILIECTBOM. Pacnopsicenue makum umy-
Wecmeom ocyulecmensiemcs Cynpyeamu no 83aumMHomy coeracuro. B ciydae
pacrnopsiKeHUsT OOIIIUM MMYIIIECTBOM OJHUM U3 CYIIPYrOB 3aKOHOIATE/b
yCTaHaBJIMBAaET MPE3yMIILIUIO COTrJIacusi BTOporo cympyra. [1pu orcyrcTBUmM
coriacusl BTOpO# CyNpyr BIipaBe TpeOoBaTh MPU3HAHUS CYIOM Hemei-
CTBUTEJIbHOCTU CHCIKU IO PACTIOPSIKEHUIO OOIIMM MMYIIIECTBOM JIUIIb
B Cllyyae, €cjiv Ipyrasi CTOpoHa CAEAKU 3HaJjla JM0O0 M0KHA Oblja 3HATh
0 TaKOM OTKase.

B yactu nepsoii I'paxknaHckoro koaekca, AeicTBYIONIE ¢ 1 sHBaps
1995 1., mpe3yMIILMS corylacksi He OrpaHUYMBAIACh BUAOM OTUYKIAEMOTO
MMYIIECTBa MO0 (hopMoii 1oroBopa 00 oT4yKaeHUU. J1o BCTYIIIEHUS B CUITY
CeMeifHOTro KomeKca CyIpyr MOT CaMOCTOSITEJIbHO MPonaTh (MJIU pacropsi-
JIUTHCSI MHBIM 00pa3oM) JTF000€ MMYILEeCTBO, BKIIIOUasT HENBYKUMOCTb. JlaH-
HOE MOJIOKEHME BBI3bIBAJIO CITOPBI, 0COOEHHO B TEX CIy4asix, TIe 00beKTaMu
CIEJIOK SIBJISUTUCH XKWJIble TTOMEIICHUS 1 3eMEJIbHbIE YYaCTKH.

CK P®, Bcrynusiumii B cuiny 1 mapta 1995 r., B ¢T. 35 TMKBUAMPOBAJ
JMaHHBIN MPo0eJ1, yKa3zaB Ha HEOOXOIUMOCTb HOTapUaIbHOTO YIOCTOBEPEHMS
corjiacHsi BTOpOTo CyMnpyra Ha COBEPIIIEHUE CAEAYIOIINX CACIOK:

— TI0 pacMmopsKeHUIO UMYIIIECTBOM, TIpaBa Ha KOTOPOE IMOJIeKaT Io-

CYHAapCTBEHHOU perucTpaluu;

— JUISI KOTOPOI 3aKOHOM YCTaHOBJIEHA 00s13aTeIbHasl HOTapuaabHas
¢dopma unm Kotopasi MOAJIEKUT 00s13aTeIbHOIM TOCy1apCTBEHHOM
perucTpanuu.

[Tpu oTcyrcTBUM Hamiexalie oOPMICHHOIO COTJIACUSI CYIIPYT B Te-
YeHHe roia BIpaBe TpeOOBaTh MPU3HAHUS CACIKN HEIeHCTBUTEIbHOM.
OueBUIHO, UTO paccMaTpuBaeMasi HOpMa MOCIYKUT 3allIMTON CeMbU
OT HeOOAyMaHHBIX pelreHuit cynpyros. [1pu stom Hopma ct. 35 CK PO
He MpoTuBOopedyuT I'paxk1aHCKOMY KOIEKCY, MOCKOJbKY B II. 4 CcT. 253
I'K P® roBopurcst 0 BO3MOXKHOCTH YCTAHOBJIECHUST OTIMYHOTO OT JAHHOTO
Konekca pexxrma BageHusI, MOJb30BaHUS U PACIIOPSIKEHUSI COBMECTHOM
COOCTBEHHOCTBIO.
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ITocne cMepTH TIepeKUBIIETO CyIIpyra — y4yaCTHMKA COBMECTHOI CO0-
CTBEHHOCTHU HACJIEICTBO OTKPhIBAETCS B OOIIEM IOPSIAKE. 3HAUUT, €CIIU
€CTb 3aBelllaHle WU JOTOBOP, TO K HACAEAOBAHMIO MPU3BIBACTCS JIUIIO
(nmuua), ykazanHoe B HeM. Ecniu xke 3aBeljaHust HET, TO UMYILECTBO, MTPU-
HaIexallee Cyrnpyry eIMHOJIMYHO, U TTPaBoO Ha JAO0JI0 B COBMECTHOI CO0-
CTBEHHOCTH TEePEXOIsIT HacJeAHUKAM MEPBOIt ouepenu, K YUCay KOTOPhIX
OTHOCHUTCSI U CYIpYr ymepiiero. Tak, eciiu cynpyru Ha MOMEHT CMEPTH
OJIHOTO M3 HUX UMEJIM Ha IIpaBe COBMECTHOI COOCTBEHHOCTU KPOME IT1PO-
4yero uMyliiecTsa kBaptupy. I[Ipu 3ToM 3aBeliaHus He ObLIO, a 3HAUMT,
HacjeA0BaHUE JOJKHO OCYIIECTBISTHCS M0 3aKOHY. C y4eToM TOro, 4To
y CYIIPYIOB MMEIOTCSI IBOE JIeTeil, HACAeJACTBO OTKPhIBAeTCs Ha l/2 JIOJIN
B IIpaBe COOCTBEHHOCTH Ha KBapTUPY, T.€. PACIIPEAC/ISICTCSI Ha TPOUX Ha-
CJIEMHMKOB B PaBHBIX JOJISIX — MEPEXKUBIIETO CYIpyra v ABoux aeteit. [Tpu
3TOM IEPEXUBIINI CyNIPYT BIIpaBe MOIATh 3asiBJIcHUE 00 OTCYTCTBUU €0
JI0JIM B UMYILIECTBE, IIPUOOPETEHHOM BO BpeMsi Opaka. B Takom ciyyae
BCE ATO UMYILECTBO BXOIUT B COCTaB HaciencTna (1. 33 mocTaHOBJICHUS
IMnenyma BepxoBHoro Cyna P® ot 29 mast 2012 r. Ne 9 «O cyneGHoit
MpakTUKeE I10 AejiaM O HacJIeMOBaHUM»').

Hapsiny ¢ uMyliiecTBOM, IIpMHAUIeKAIIMM CYIIpyraM Ha IpaBe o0lLeii
COOCTBEHHOCTH, KaXKIOMY M3 CYMPYTOB MPUHAIJICKUT Ha MPaBe eIMHOJIMY-
HOM (MHAMBUIYaIbHOI) COOCTBEHHOCTH TO UJIM MHOE MMYIecTBO. CocTaB
M KOJIMYECTBO TAKOIO MMYIIECTBA 3aBUCST OT PA3IMUYHbIX IOPUANYECKUX
(akToB.

Hmywecmeso, npunadnexcaujee kaxcoomy uz cynpyzoe (pazodeavHoe umy-
wecmaeo), deaumcs (Modcem 0eaumscs) Ha Mpu 4acmu.

Bo-niepBhIX, dobpauroe umyuiecmeo, T.e. UMYIIECTBO, IPUOOPETEHHOE
IO 3aKJTI0YeHMs Opaka. BaxkHO OTMETUTh, UTO TaKXKe HE SIBJISICTCST OOIIUM
COBMECTHBIM UMYIIECTBO, IPUOOPETEHHOE XOTS ¥ BO BpeMsi Opaka, HO Ha
JIMYHBIE CPEICTBA OAHOTO U3 CYMPYTOB, MPUHAIJICKABIIIME €My 0 BCTYILIE-
HUs B Opak’, HAIIpUMep, Ha IEHbIH, ITOJy4eHHbIE CYIIPYTOM B ITOAaPOK WU
OT IPOJAXU UMYIIIECTBA, HAXKUTOTO 10 Opaka.

Bo-BTOpHBIX, 6e36803Me30H0 npuobpemerHoe umyuecmeo, T.e. UMYIIECTBO,
MpUOOPETEHHOE BO BpeMsi Opaka 1o 6€3B03ME3IHBIM IPaskIaHCKO-TIPaBO-
BBIM creikaM. K TakuM caenkam 3aKOH OTHOCUT HacjeloBaHUe, TOTOBOD
JApeHMsI, a TaKXKe MPUOOPETeHNE XMJIOrO OMEIIEHUST B IMOPSIIKE MPU-

' Biomnerens Bepxosroro Cyaa PD. 2012. Ne 7.

* Tocranosnenue ITneHyma BepxosHoro Cyna P® ot 5 Hosiopst 1998 r. Ne 15 «O mipu-
MEHEHUH CYIaMH 3aKOHOIATEILCTBA IPM PACCMOTPEHUH JIEN O pacTopkeHuu Opaka» // Poc-
cuiickas razeta. 1998. 18 Hos1OpsI.
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Barusauuu'. [ocymapcTBeHHbIE M MHbBIE HArPaIbl TAKXKE OTHOCSTCS K pa3-
JIeTbHOMY UMYIIECTBY.

B-TpeTbux, unousudyarvrioe umyuwecmeo, T.e. BEIU UHAUBUAYATbHOTO
MOJIb30BaHUsI, B TOM YMCJIe ¥ IIPUOOPETEHHBIE 3a CYET OOIIMX CPEACTB.
B cr. 36 CK P® HaswIBaloTCs TOJBKO OAEXIA ¥ 00YBb, HO HE TAETCS MC-
YepIbIBAIOIINIA TTepeueHb TAKOTO MMYIIeCTBa. BMecTe ¢ TeM O4eBUIHO, YTO
K TaKMM BeIllaM CJIeAyeT OTHECTH U OejTbe, U TTPEIMEThI IUYHOM TUTHEHBI,
W IPYroe UMYIIECTBO, B OOBIYHBIX YCIOBUSIX TIpeIHA3HAYEHHOE MIJIsI UC-
M10JIb30BaHUsI TOJIbKO OTHUM JIMLOM. MICKITIOYeHe U3 JaHHOTO IIpaBuja
COCTABJISIET JIUIIb UMYIIECTBO, OTHOCSIIEeCs K IParoleHHOCTSIM U MHBIM
MpeaMeTaM POCKOIIIN.

Cornacno cT. 37 CK P® umyIiecTBO KaXI0T0 U3 CYIIPYrOB MOXET
OBbITb CYIOM IIPU3HAHO MX COBMECTHOM COOCTBEHHOCTHIO, €Ciu OyaeT
YCTaHOBJICHO, YTO B Mepro Opaka 3a cueT O0IIeTro MMYIIeCTBa CYIIPyroB
WJIM UMYILECTBA KaXKIOro U3 CYIIPYroB JIMOO Tpyda OJHOIO M3 CYIIPYroB
ObLIM ITPOM3BEACHbI BIOXEHMUS, 3HAYMTEIHHO YBSIIMYMBAIOIINE CTOMMOCTD
3TOT0 MMYIIECTBA (KAMUTaJbHbBIA PEMOHT, PEKOHCTPYKIIHUS, I1epeobo-
pyIOBaHUE U AP.).

OOBEKTOM TaHHOW HOPMBI, KaK MPaBUJIO, BEICTYNAET ITEPBOHAYAIEHO
MpUHAIJIeXaBIlee OAHOMY M3 CYIIPYTOB HEABMXKMMOE UMYIIECTBO: XKUJIOM
IIOM, KBapTUpa, rapax, MpeArnpusITHe, peIHOe CYIHO 1 T.11. JIJIsI TIpU3HAHMS
TaKOTr0 MMYIIIECTBA 00BEKTOM O0IIIei COOCTBEHHOCTH CYIIPYTOB HEOOXOINMO
HaJIM4YMe IBYX OOCTOSITEILCTB: TEXHUUECKOTO U I0PUANIECKOTO.

K TeXHMYECKOMY OTHOCHUTCS OCYIIECTBJICHHE PEKOHCTPYKLIMU, Karu-
TaJIbHOTO PEMOHTA, Iepe00OPyIOBaHKS, HAACTPONKH U T.II.

K ropuamyeckomy ciaeayeT OTHECTU TIPU3HAHUE CYIOM YBEIMUCHHUS
CTOMMOCTH 00BEKTa 3a CUET BhIIIIEHA3BAHHBIX TEXHUUECKMX OOCTOSITETbCTB.
Ha npakTuke cyabl yYMTBIBAIOT TOJILKO CYILIECTBEHHOE YBEJIUYEHUE CTOM -
MOCTHU UMYIIECTBA.

Kak BepHo ormetuna JI.T'. Ky3HeloBa, peub UIET O «I1ePeBOJE» CAMOTO
MMYIIECTBA U3 pa3psia pa3aeIbHOTO B pa3psia 001Iero, copMecTHoro. [1pu
3TOM HENpPaBUJIbHO OTHOCUTH K COBMECTHOI COOCTBEHHOCTH CYIIPYroB
He caMmy Belllb, CTOMMOCTbh KOTOPOIl YBEJMYMIACh B Pe3yjIbTaTe IIPOU3BE-

' Criemyer MMeTb B BUALY, 4TO B IepBOHAYAILHOI penakuny 3akoHa PCOCP ot 4 uionst
1991 r. «O nmpuBatuzauuu kuauiHoro ¢onaa B PCOCP» npemiaraics KOMOMHUPOBAH-
HBII CIIOC00, T.¢. 18 KB. M Ha WieHa CeMbH TUTIOC 9 KB. M Ha CEMbIO OECTUIATHO; €CITU TUTO-
1manap Oblia 00JIbIlIe, TO ee clieAoBasio BeIKynaTh. OgHako 3akoHoM PCDOCP ot 23 nekabps
1992 r. mpenycmoTpeHa «OecriaTHasI mepeiada B COOCTBEHHOCTD IpaXnaH 3aHUMaeMOoro
VMY XWJIbsl» HE3aBUCUMO OT TUTOIIAIN.
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IEHHBIX B Hee BJIOXKEHUI, a JINIITb YaCTh BEIIN, COOTBETCTBYIOIIYIO CYMME,
Ha KOTOPYIO YBEJINIMIIACh €€ CTOUMOCTD .

Ecnu nHOE He yCTaHOBJIEHO TOTOBOPOM, TO CyIpyram, SIBISIIOIIUMCS
YJeHaMU KPECThSHCKOTO ((hepMePCKOT0) X03siCTBa, UMYILIECTBO MPUHA/I-
JIEXKUT Ha MpaBe COBMECTHOM cobcTBeHHOCTH (CT. 257, 258 T'K). OgHako
B JaHHOM CJIy4yae COBMECTHasi COOCTBEHHOCTh UMEET HEKOTOPbIE OTJIMYUMSI.
B yactHOCTH, CyObEeKTaMU TTpaBa COBMECTHOI COOCTBEHHOCTU KPECThSIH-
ckoro ((hepMepcKoro) Xo3siicTBa MOTYT ObITh HE TOJILKO CyIpyru. ['aBa
X03iCcTBa MPU3HAETCS MPEANPUHUMATEIEM C MOMEHTA rOCyIapCTBEHHOM
pPErUCTpaLliU TOrO XO3S9MCTBA.

OOBEKTOM COBMECTHOIM COOCTBEHHOCTH KPECThSIHCKOTO ((hepMepcKoro)
XO31CTBa BBICTYITACT UMYIIIECTBO, TPUOOPETEHHOE [IJIsT XO3sICTBAa Ha 00-
1IKMe CpeaCcTBa ero wieHoB. K TakoMy MMyIIeCTBY, B YaCTHOCTH, OTHOCSIT-
Csl IPEeIOCTaBIIEHHBIN B COOCTBEHHOCTDb XO3SIMCTBY MJIM MTPUOOPETEHHBI
3€MEJIbHBIM YYaCTOK, HACAXKIECHUSI, XO3SIMCTBEHHbIE M MHBIE TTIOCTPOMKHU,
MEJIMOPATUBHBIC U IPYTHE COOPYXKEHUS, TIPOAYKTUBHBIN U pabOUYUiil CKOT,
MTULIA, CEJIbCKOXO3SMCTBEHHAsI M MHAsI TEXHUKA M 000pyIOBaHUEe, TPAHC-
MIOPTHBIE CPENICTBA, MHBEHTAPb U Apyroe umMyuiecTso. I11onbl, nponyKuus
U IOXOJIbI, TIOJTYYEHHBIE B PE3yJIbTaTe AeSTEIbHOCTU KPECThIHCKOTO (hep-
MEPCKOT0) XO35IMCTBA, SIBSIIOTCS OOLIMM UMYILIECTBOM YIEHOB XO3s1CTBA
W UCTIOJIb3YIOTCS TI0 COTJIAIICHUIO MEXITy HUMU.

[Tpu BeIXOIE M3 XO35ICTBAa OMHOTO U3 €r0 WICHOB 3eMEeJIbHBIN YIaCTOK
U CpPeICTBa MPOM3BONICTBRA, TPUHAIEXAIINE KPECThTHCKOMY ((hepmepcko-
MY) XO3SICTBY, pa3fesy He Moajiexar. Beleaimmii u3 xo3s1iicTBa MMeeT
MpaBO Ha MOJy4YeHUE NeHEXHOW KOMIEHC A, COpa3MEPHOIi ero moje
B 00I1Ieif COBMECTHOI COOCTBEHHOCTH Ha 3TO UMYIIIECTBO.

[Tpu mpekpaleHnM KPeCThIHCKOTO ((hbepMEePCKOro) X03sIiiCcTBa B CBS3U
C BBIXOJIOM M3 HEro BCEX €ro YJIEHOB WIM MO MHBIM OCHOBAHMSIM O0IIee
MMYIIECTBO MOMIEKUT pa3aeny.

§ 3. Paspen o6uiero numyuiectsa cynpyros
Pasnen ob1iero nmyiiectna cynpyros peryanpyercs cr. 38 CK PO,

Ha ocHoBaHuM faHHOI CTAThU paszden 00we20 UMyu,ecmea cynpy208 Molicem
ObimMb NPOU36edeH KAk 6 nepuod Opaka, mak u nocie e2o pacmopiicerus no mpe-

1
CwM.: Kysneyosa JI.I. HeKoTOpbIE BOTIPOCHI TPAKTUKU IPUMEHEHMSI 3aKOHOIATEILCTBA
0 pasfesIbHOM ¥ COBMECTHOM MMYILECTBE CYIPYToB // 3aKOHOMATEIBCTBO O GpaKe U CEMbe
¥ TIpaKkTHKa ero mpuMeHeHus. CBepmioBek, 1989. C. 47.
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006aHUI0 1100020 U3 CYNPY208, a MAKICe 8 CAYYAe 3AS6ACHUS KPeOUmopoM
mpeb08arus 0 pazodene 0dujeeo UMyecmea cynpyeos 04s 00pauieHus 63viCKaHus
Ha 00110 00H020 U3 CYNPY208 6 00eM UMYUecmee Cynpyeos.

OcHOBHOE TIpaBWJIO paszzesia 00IIero MMyIIeCTBa MEXIy yYaCTHUKaMU
COBMECTHOM COOCTBEHHOCTH YCTaHOBIEHO B CT. 254 'K P®. B a10ii HOp-
Me€ YKa3bIBaeTCsI, YTO TAKOM pa3ziesl BO3MOXEH TOJIbKO ITOCIe IIpeaBapy-
TEJILHOTO OIpeAeICHUS T0JIM KaXI0ro U3 YYaCTHMKOB B IIpaBe Ha olliee
HMMYIIECTBO.

MoMeHT pa3jelia o0IIero UMyIecTBa CypyroB OIpeae/sieTcss UMU
10 B3aMMHOMY COIJIaCHIO (I0rOBOpPOM) JIMOO 0 TPEOOBAHUIO OTHOIO U3 CY-
npyroB (B cyaedoHoM mnopsake). Kak ykasbiBajioch BbIIIE, pa3iesl MOXET
OBITH OCYIIIECTBJIEH KaK BO BpeMsl Opaka, TaK U I0CJie ero pacTOPXKEeHUs.
HHorna pasaen o01Lero MMyIIecTBa CyIIpyroB HEOOXOAUM I10Cie CMEPTHU
OJIHOTO U3 CYIIPYTOB.

CornailieHue 0 pasjesie 00IIero UMyIIeCTBa, HAKUTOIO CyIpyramMu B re-
puoj 6paka, TOIKHO ObITh HOTapHaIbHO ynocToBepeHo. Hopma 06 00s13a-
TeJIbHOM HOTapuajibHOM oopmieHnn BHeceHa B ¢T. 38 CK PD Mdenepainb-
HbIM 3aKOHOM OT 29 nekadps 2015 r. Ne 391-dD3. ITo mueHnuio Pocpeectpa,
M3JI0XKEHHOM B riucbMe oT 31 maprta 2016 r. No 14-ucx/04224-T'E/16 «O Ho-
TapHUaIbHOM YIOCTOBEPEHUU COMIALIICHUS 00 OIpeeIeHUU T0JIeii B 001LeM
HMMYILLECTBE CYIPYTrOB», COMJIallieH1e 00 OMpeIeIeHUH A0Iei B 00IIeM UMY~
1LIECTBE CYIMPYroOB TaKKe TpeOyeT HOTapUaIbHOM (DOPMHBI.

PaccmaTpuBast BOpocChl 3aKJII0UEHMs IOroBopa o pasfesiec 00IIero uMmy-
1LIEeCTBA, CAeayeT 00paTUTh BHUMaHUE Ha TO OOCTOSITEILCTBO, UTO €CJIU B CO-
CTaBe pa3e/sieMoro O0IIEero MMYIIECTBA €CTh MMYILIECTBO, IIpaBa Ha KOTOPbIE
MOJUIEXAT rOCYIapCTBEHHOI PEerucTpaluu, TO COOTBETCTBYIOIIEE ITPaBo
BO3HMKAeT C MOMEHTA TaKoil perucrpauuu. Hampumep, B COOTBETCTBUU
C JIOTOBOPOM O paszelie 00Iero MMyIecTBa OMIHOMY U3 CYIIPYrOB B CO0-
CTBEHHOCTb Ilepexonut kBaptupa. Ha ocHoBaHuu cT. 131 'K P® npaBo
COOCTBEHHOCTH Ha JAaHHOE MMYILECTBO BO3HMKAET C MOMEHTa €r0 rocy-
IIApCTBEHHOM PErvCTpaLvu.

ITpu pa3Hornacuu cynpyroB (OBIBIIMX CYIIPYTOB) IO TTOBOIY pa3ieia
00111670 MMYILIECTBA CIIOPHI paCCMaTPUBAIOTCS B CyIeOHOM MOPSIAKE.

[Mnenym BepxoBHoro Cyna P® B nmocraHoBieHuU OT 5 HOs10pst 1998 T.
Ne 15 «O npuMeHeHUN cyJaMy 3aKOHOAATELCTBA TPY PACCMOTPEHUH eI
0 pacTopxeHun opaka» (1. 15 u 16) ykasai Ha TO, 4TO OOILIEI COBMECTHOMI
COOCTBEHHOCTBIO CYNPYroB, nomiexaiieit pazaeny (. 1 u 2 cr. 34 CK),
SIBJISIETCS JII000E HAXKUTOE MMM B Iepro/1 Opaka IBMXXKUMOE U HEIBXKMMOE
MMYILIECTBO, KOTopoe B cuiy cT. 128, 129, . 1 u 2 c1. 213 'K P® mo-
JKET ObITh 0OBEKTOM IIpaBa COOCTBEHHOCTH IrpakaH He3aBUCUMO OT TOTO,
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Ha UMsI KOTO U3 CYTIPYTOB OHO OBLIO MPUOOPETEHO MU KeM U3 HUX ObLITN
BHECEHBI IEHEXXHbBIE CPEACTBA, €CJIU OpauHbIM TOTOBOPOM MEXIY HUMU
HE YCTaHOBJIEH MHOM PeXXUM 3TOro uMmyliiectna. Paznen obiiero uMyiiecTsa
CYIIPYTOB IIPOM3BOAMTCS I10 IpaBUjIaM, yCTaHOBJIEHHBIM cT. 38, 39 CK PD
u cT. 254 TK P®. CronmMocTh MMYyILIECTBA, MMOJIEXKAILIETO pa3ieily, onpe-
NieJsIeTCsl HA MOMEHT PAaCCMOTPEHMS iejia B CyIIe.

Ecau 6payHbIM 1OrOBOPOM M3MEHEH YCTAHOBJICHHBIN 3aKOHOM PEXUM
COBMECTHOI COOCTBEHHOCTH, TO CyIy MPHU pa3pelieHuU CIopa o pasnese
MMYILIECTBA CYNIPYTOB HEOOXOIUMO PYKOBO/ICTBOBATHCS YCIOBUSIMU TAKOTO
norosopa. I1pu 3ToM ciienyeT uMeThb B BUAY, 4TO B cuity 1. 3 cT. 42 CK PO
YCJI0BUSI OpayHOTIo JOTOBOPA O PEXKMME COBMECTHOTO MMYIIIECTBA, KOTOPBIC
CTaBSIT OHOTO M3 CYIIPYTOB B KpaliHe HeOJIarornpusTHOE MOJI0XeHue (Ha-
MpUMep, OAUH U3 CYIIPYTOB MOJHOCTBIO JIUIIAETCS MpaBa COOCTBEHHOCTHU
Ha UMYIIECTBO, HAXXMUTOE CyMpyramMu B Iieproa Opaka), MOTYT ObITb MPU-
3HaHBI CYIOM HEACHCTBUTEILHBIMU 10 TPEOOBaHUIO TOTO CYIIpyTa.

B cocmae umywecmea, nodaexcauieeo pazoeny, ekarouaemcs obujee umy-
Wecmao cynpyeoe, umeroueecs y HuxX 6 Hanuduu Ha epemsi paccCMomperus 0eaa
8 cyde aubo Haxodauweecs y mpemoux auy. Ilpu pazdene umywecmea cyoom
yuumoiearomes makice oobujue doaeu cynpyeog (1. 3 ct. 39 CK) u npago mpe-
006aHUs1 NO 003aMeNbCMBAM, BO3HUKUIUM 8 UHMePecax cembl.

He gBnsercs o01IMM COBMECTHBIM MMYIIIECTBO, MPUOOPETEHHOE XOTS
¥ BO BpeMsI Opaka, HO Ha JIMUYHBIC CPEICTBA OMHOIO U3 CYIPYTOB, MMPUHAI-
JIeXXaBIIIME eMy 10 BCTYIUIEHUS B Opak, MOJIydeHHOE B 1ap WX B MOPSIIKE
HacJieI0OBaHUs, a TAKXKe BEIIM MHIAMBUAYAJbHOIO MOJb30BaHUSI, 3 HC-
KJIIOYEHUEM APArolieHHOCTE U IPYTUX MpeaMeToB pockomu (cT. 36 CK).

B coorBercTBum ¢ 1. 1 ¢t. 34 CK P® BiiageHue, nojb30BaHKUE U Paciio-
PSKeHYE OOIIMM MMYIIIECTBOM CYIIPYTOB JOJIKHBI OCYIIECTBISTHCS 110 UX
000r0IHOMY corjacuio. B ciydae Korma rpu pacCMOTpeHUN TpeOOBaHUS
0 pazesie COBMECTHOM COOCTBEHHOCTH CYIIPYToB OyIeT yCTAHOBJICHO, YTO
ONIMH U3 HUX MPOMU3BEJI OTUYKIEHHME OOIIET0 MMYIIEeCTBA WM U3PacX0a0Bal
€ro 10 CBOEMY YCMOTPEHUIO BOIIPEKH BOJIE IPYTOro Cympyra u He B MHTe-
pecax ceMbM JTM0O0 CKPbUI UMYIIIECTBO, TIPY pa3iesie CYIOM YIMTHIBAeTCS
9TO UMYIIECTBO WJIM €T0 CTOMMOCTb.

[Tpu dakTUecKoM MpeKpalieHU CEMEMHBIX OTHOIIIEHU CYI B COOT-
BercTBuH ¢ 1. 4 ¢T. 38 CK P® MOXeT IMpon3BecTH pasaesi JIUIIb TOrO UMY -
1LIECTBa, KOTOPOE SIBJISIIOCH 0011l COBMECTHOM COOCTBEHHOCTDIO CYIIPYTOB
KO BpeMEHM MPeKpallleH!s BEACHUS OOIIEro X03s1icTna.

PazymeeTcs, Beu, MpuoOpeTeHHbIE UCKIIOYNUTEIbHO IJIsl YIOBIET-
BOPEHMSI MOTpeOHOCTE HECOBEPIIEHHONETHUX AeTel (oaexaa, oO0yBb,
LIKOJIbHBIE Y CTIOPTUBHbBIE IPUHAIEXKHOCTH, MY3bIKaJIbHbIE MHCTPYMEH-
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THI, JIeTCKasl OMOIMOTeKa U 1p.), pa3aeiy He ToiiexaT 1 rnepeaarTcs 6e3
KOMITEHCALIMU TOMY U3 CYIIPYTOB, C KOTOPBIM MPOXKUBaOT netu. [Ipu atom
8KAAObL, BHECEHHbIe CYNPY2amU 3a cHem 00ue20 UMYuwecmada cCynpy2o8 Ha ums
UX 00UjUX HecosepuleHHONeMHUX Oemell, CHUMAOMCs NPUHAONeHCAUUMU SMUM
demsam u He yuUmMul8aromes npu paszoene odue2o UMyuecmeaa cynpyaos.

PaccmarpuBasi Boripoc o pasziesie 0011ero MMyIecTBa CyrpyroB, He pac-
TOpraIux Opak, HEOOXOIUMO YIMTHIBATh, YTO €CJIY MPU STOM He 3aKJItova-
eTCs1 OpayHbIif TOTOBOP, TO MPABO COBMECTHOI COOCTBEHHOCTH HE TIpeKpa-
LIAETCST — MPOUCXOIUT Pases UMYIIECTBA (YaCTU UMYILECTBA), HAXKUTOTO
K MOMEHTY paszaena. YTo ke KacaeTcsl mMpruoOpeTeHU i, BOSHUKIIIMX ITOCTIe
pasmeiia, TO 3nech OYIyT AeiicTBOBaTh BCE MpaBUJia, ACHCTBYIOIINE B OT-
HOILIEHUU 3aKOHHOI'0 peXX1uMa UMYIIECTBA CYIIPYIrOB.

Crnenyet uMeTh B Buay, uto B . 19 [loctanoBnenus [Tnenyma Bep-
xoBHOro Cyna P® ot 5 Hosi6pst 1998 1. No 15 pa3bsicHsIeTCsI, UTO TeYeHue
TPEXJIETHETO CPOKa MCKOBOI TaBHOCTHU ISl TpeOOBaHUIA O pa3zielie UMylIe-
CTBa, SIBJISIIOILIETOCS OOIIIel i COBMECTHOM COOCTBEHHOCTBIO CYIPYroB, Opak
KoTopbiX pacToprHyT (11. 7 ¢T. 38 CK), Hy>KHO UCUUCIISITh HE CO BpEMEHU
MpeKpaleHust 6paka (co JHSI ToCyIapCTBEHHOM PerucTpaliii pacTOPXKEHMST
Opaka B KHUTE PETUCTPALIMK aKTOB I'PakIaHCKOTO COCTOSTHUS TIPU PacTop-
JKeHUHU Opaka B opraHax 3arca, a Ipu1 pacTop:KeHUH Opaka B Cylie — CO IHS
BCTYILICHUSI B 3aKOHHYIO CUJTY PEILIEHMS), a CO THSI, KOTAa JIMIIO Y3HAIO WIu
TIOJKHO OBLIO Y3HATh O HAPYIIEHUU CBOETO MpaBa U O TOM, KTO SIBJISICTCS
HaJJIeXaluM OTBETUMKOM IO MCKY O 3aimuTte 3Toro mnpasa (1. 1 ct. 200
I'K). Tak, B criope 0 pa3aejie HeABUXKHMMOTO UMYIIECTBA, TPUOOPETEHHOTO
B Opake, KoTopblii 6611 pekpaiiieH B 2009 r., BepxoBHbiit Cyn P® obpaTui
BHMMaHME Ha MOMEHT MCUYUCIICHUS] CPOKA UCKOBOM NaBHOCTU, KOTOPBIA
JMOKEH OBLT UCUUCISITBCS C JaThl, KOTAAa UCTEIl Y3HAI O YUHUMBIX Mpe-
MSTCTBUSIX B MOJb30BAHUU UMYILIECTBOM; €CJIY TTOCJIe PACTOPXKEHMS Opaka
OBIBILIVIE CYTIPYTY MPOIOJIKAIOT MOIb30BATHCS OOIIIMM UMYIIIECTBOM, TO CPOK
MCKOBOI TaBHOCTU HAYMHAET T€Yb C TOTO AHSI, KOTa OMHUM 13 HUX OyIeT
COBEPILEHO AEHCTBUE, IPEMATCTBYIOLLEE IPYTOMY CYIIPYTY OCYILLECTBIISATh
CBOM IpaBa B OTHOILIEHNUM 3TOTO UMYIIIeCTBa'.

CornacHo cT. 39 CK P® npu pazdene obweeco umywecmea cynpyeos
u onpedenenuu 0oaeil 8 IMOM umyuwecmee 004U Cynpy208 NPU3HArMCs pag-
HbIMU, ecau UHOe He NPedyCcMOmpeHo 002080poM Medxcdy cynpyeamu. Buecme
¢ mem cyd enpage omcmynums om NPUHYUNG pAGeHCMEa 0oaell Cynpy208
8 UX 00uem umyuecmee ucxoos U3 UHmMepecos HecosepuleHHOAeMHUX demell
U (unu) Ucxo0s U3 3acaAylcUBarOue20 BHUMAKUs UHmMepeca 00H020 U3 Cynpyeos,

' Onpenenenne Bepxosroro Cyna P® ot 1 centsiopst 2015 . Ne 49-KT'15-15.
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8 HACMHOCMU, 6 CAYYASX, ecau 0py2oll cynpye He noay4an 00X0008 no He-
V8aANCUMENbHbIM NPUMUHAM UAU PACX0008AA 00Wee UMYUECEO CYNPY208
6 yuiepb unmepecam cembll.

OO0111€ei MO OTHOIIEHUIO K TAaHHOMY MOJIOXKEHMUIO SIBJISIETCS HOpMa T1. 2
ct. 254 TK P®, rae ykaspIiBaeTcs, 4YTo MpU pasiesie O0IIero MMyIiecTBa
U BbIJEJIe U3 HETo J0JIeil 1011 CYIPYroB IPU3HAIOTCS paBHbIMU. BMecTe
C TeM B 3TOI K€ HOPME CONEPXKUTCS IOJIOXKEHUE O TOM, YTO TaHHOE Mpa-
BUJIO MOXET ObITh UBMEHEHO (eepabHbIM 3aKOHOM WJIM COIIallleHUEM
Y4aCTHUKOB COBMeCTHOI cobcTBeHHOCTU. CTaThst 39 CK P®D KoHKpeTu3u-
pyeT Ha3BaHHOE MPaBUJIO IIPUMEHUTEIBHO K COBMECTHOM COOCTBEHHOCTHU
CYIIPYTOB, YTOUYHSISI CJIy4au OTCTYIUICHUsI OT OOIIEro MpaBuia.

Bo-nepsbix, aHanusupys 1. 1 ¢r. 39 CK P® u gpyrue nonoxenus: Ko-
JIeKCa, MOXHO ClIeJIaTh BLIBOJ O TOM, YTO COIVIAIlIEHUEM, U3MEHSIIOLIUM
MPUHLUI PaBEHCTBA A0JICH CYIPYroB IIPU ONpeaeIeHUN 10Jieli B 00IeM
HMMYILECTBE, MOXET ObITh OpayHbIii TOTOBOP, JOTOBOP 00 omnpeaeaecHUN
JI0JIeii B 00ILIEeM MMYIIECTBE UM JOTOBOP O paszelie 00Ilero MMyIiecTBa
CYIIPYIOB.

Bo-Bropsix, B 11. 2 ¢T. 39 CK P® yka3biBaeT Ha HEOOXOAMMOCTh y4eTa
MHTEPECOB HECOBEPILIEHHOJETHUX IeTeil. Peub uaet 06 yBeIMd4eHUM 10U
TOTO CYIIpYra, ¢ KOTOPbIM OCTalOTCs Takue neTu. Bo3aMOXHO yBeanvyeHue
JOJIA cynpyra, KOTOPBIi SIBJISIETCS HETPYLOCIIOCOOHBIM BCJIEACTBUE 6O-
JIE3HU, BO3PACTa «MJIM 10 MHBIM HE 3aBUCSILKMM OT HEIrO OOCTOSITEIbCTBAM
JINIIIEH BO3MOXHOCTH TOJIy4aTh TOXOMA OT TPYIOBOM AESITEIbHOCTH» (CM.
1. 17 Iocranosienust I[nenyma BepxoBHoro Cyna P® ot 5 Hosi6pst 1998 1.
Ne 15). B To ke Bpems Ipu pasaene UMYIIeCTBa ObIBIINX CYTIPYTrOB U OTCTY-
TUIGHUM OT PaBEHCTBA MOJIeH CyI JOJIKEH yKa3aTh KOHKPETHbBIE HHTEPEChI
JeTeil, panu KOTOPhIX IMTPOU30ILIO OTCTyIuieHre. Camo 1o cebe Halnuue
00111ero peOeHKa He SIBJISIeTCsI 0€3yCI0BHBIM OCHOBAHUEM JIJISI OTCTYIUICHMS
OT TaKOTO paBEHCTBA'.

Kpome Toro, BO3MOXHO yBeJIMYeHNE A0JU OIHOTO U3 CYIPYrOB, €CIIU
BTOPOI1 110 HEYBAXKUTEIbHBIM IPUYMHAM YKJIOHSICS OT TPYIOBOIA A€ Te b~
HOCTHU JIMOO pacxoaoBas 00Iee MMYILIECTBO BOIIPEKU UHTEPECaM CEMbM.
Ha npaktuke npu pasaese oOIIero MMyIIecTBa Cyabl YIMTHIBAIOT TIPO-
(beccroHabHbIE MHTEPECHI CYIIPYTOB (HAIIPUMED, MYy3bIKaJIbHbIA HHCTPY-
MEHT MepenaeTcsl My3bIKaHTy). MOIyT YYUTHIBATbCS U MHBIE MHTEPECHI
(HanmpuMmep, KoJuleKLmoHupoBaHue). [IpuHumas peieHue o6 OTCTYIIICHUN

' Myukr 14 OG30pa cyne6Hoit npakTuku Bepxosroro Cyna Poccuiickoit @eneparnu
Ne 3 (2019) (yrB. IMpe3unmymom BepxoBHoro Cyma P® 27.11.2019) // bromutetrenn Bepxos-
Horo Cyna P®. 2020. Ne 4. Ariperb.
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OT IPUHIIMIIA PAaBEHCTBA J0JIei WIM O IIPUOPUTETE OMHOTO U3 CYNPYTroB
Mpu nepenadye KOHKPETHOTO MMYIIIECTBA, CYIl B CBOEM peIlleHUU 00si3aH
TMPUBECTU COOTBETCTBYIOIINE MOTHUBBHI.

Paznen ob1iero umyiecTBa CynpyroB (OBIBILIMX CYTIPYTOB) HE OCBOOOXK-
JAeT OBIBILIMX YYaCTHUKOB COBMECTHOM COOCTBEHHOCTH OT COOTBETCTBY-
01X 00513aTeNICTB Iepel KpeauTopamMu. B cBsi3u ¢ 3TUM Iipu pasjelie
MMYILIECTBA I10 IOTOBOPY Hapsiy ¢ BelllaMU, MEePEeXOIsIMMU B COOCTBEH-
HOCTb CTOPOH, CJIEIYeT yKa3bIBaTh U MMYILIECTBEHHbIEC 00s13aTeIbCTBA MePeT
TPETbUMU JIMLIAMU, KOTOPbIe OyIeT MCIOIHSITh Kaxaast U3 cTopoH. Eciu xe
paszelt IPOU3BOIUTCS B CyIeOHOM MOPSIIKE, TO CY/I B PEILIEHUHU YKa3bIBaeT
Ha 00S13aHHOCTh OBIBIIMX YUaCTHUKOB COBMECTHOI COOCTBEHHOCTH IPO-
M3BECTH BBIILIATY J0JTrOB. B 3TOM cilyyae ToJIru pacipeaessiioTest porop-
LIMOHATBHO MPUCYKICHHBIM IOJISIM, 1aXKe €CJIM 3TO He yKa3aHO B JOTOBOPE
WIH PELIeHUN Cya.

ITpu pasgene umylilecTBa KpecTbIHCKOTO ((hepMepcKoro) xo3siicTa
JIOJIA YJICHOB TAKOTO X03511ICTBA MPU3HAIOTCSI PAaBHBIMU, €CJIY COTJIAllICHUEM
MeXIy HUMU He TipeaycMoTpeHo nHoe (cT. 258 I'K).

§ 4. OTBETCTBEHHOCTb CYNpyroB no o6A3aTeNbCTBam

B coorBercTBUM cO cT. 24 'K PD rpaxxaaHuH oTBedyaeT 110 CBOMM 00sI-
3aTeJIbCTBAM BCEM TPUHAAIEXKAIIMM eMy UMYIIECTBOM, 3a UCKIIOYEHUEM
MMYIIECTBa, HA KOTOPOE B COOTBETCTBUM C 3aKOHOM HE MOXKET OBbITh 0Opa-
11IeHO B3bICKaHMe. [10 OTHOIIIEHUIO K JIMIIaM, COCTOSIIIIUM B Opake, HO BbI-
CTYMamIIUM B IpaxkIaHCKO-TIPaBOBBIX 00s3aTeILCTBAX HE B MHTEpecax
CEeMBbM, a B IMYHBIX MHTEpecax (Harprumep, Mpy MOKYIKe OTHUM U3 CYTIpy-
roB cebe MajabTo) WM T10 00sI3aTeNIbCTBAM, BOHUKIINM 10 3aKJIIOUYCHMS
Opaka, 3aKOH YCTaHaBJIMBACT, UYTO 83bICKAHUE NO 00513amMeabcmeam 00H020
U3 cynpyeoe obpauaemcs 8 nepeyr ouepeds Ha UMYUecmeo 0aHHO20 Cynpyea
U MoAbKO NPU HeAOCMAMO4HOCMU 3M020 UMYUECmEa Kpedumop enpage mpedo-
8ambo gvidena 004U cynpy2a-00aANCHUKA U3 00uje2o uMyuecmea o5 0opaujeHus
Ha Hee 83bICKAHUAL.

[TpaBo TpeboBaTh BbIAEIIA TOJIM CYMpYyra-I0JKHUKA IO CYIIECTBY O3Ha-
yaeT pasnes1 O0IIero NMYIIECTBa CYIpPYyToB.

N3 cr. 255 T'K PD caenyeT, 4To eciiv BblIeJeHHUE H0JIM B HATYpe HEBO3-
MOKHO JIM0O IIPOTUB 3TOTO BO3paXKaeT CYIPYT, KPeAUTOP BIIpaBe TPeOOBATh
MPOAAXU CYIPYrOM-I0JIKHUKOM CBOEI TOJIM IPYTOMY CYIIPYTY IO LIEHE,
COpa3MePHOI PIHOYHOI CTOMMOCTH 3TOM I0IU, C 0OpallleHuEM BhIpyYeH-
HBIX OT MPOJAXKU CPEJICTB Ha IoraiieHue noara. B ciyyae otkasa cympyra
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OT IPUOOPETEHHUSI 10JIM KPEAUTOP BIIpaBe TpeOOBATh I10 CyIy OOpalleH st
B3bICKaHUsI Ha JOJII0 CYINpyra-I0/LKHUKA B IIpaBe 001lell COOCTBEHHOCTH
IyTeM IIPOJAXKH 3TOM JOJIU C ITyOIMYHBIX TOPIOB.

Takum 00pa3oM, UMYILIECTBO CYIIPYrOB BKIIIOYAET B ce0sT HE TOJIHKO TaK
Ha3bIBaeMble aKTUBbI (MaTepHUabHble OObEKThI, UMYILIECTBEHHBIE IIpaBa),
HO ¥ TIACCUBHI (OJITU CYTIPYTOB, UX 00513aTE/IbCTBA)'.

ITpu aTOM pasrpaHnyeHre OOIIMX M JIMYHBIX 00513aTeILCTB (J0JTOB)
CYIIPYrOB MHOIJA BbI3IBAET BOIIPOCHI B HAYKe U MPAaBOINPUMEHUTEIbHOM
npakTrke. K TuuHbIM 00s13aTeIbCTBAM OTHOCSITCS JOOpauHbIe 00sI13aTeNb-
CTBa; 00513aTeIbCTBA, BO3HUKIINE B CBSI3U C JOOPAYHBIM UMYIIIECTBOM;
ATMMEHTHbIE 00513aTeIbCTBA U IPyTUE 00513aTEIbCTBA, BO3HUKIIIKE MO0 UHU-
LIMaTUBE OJHOTO M3 CYNPYroOB, B IMYHBIX MHTEPECAX, a He B MHTepecax ce-
MBbM, €CJIM TTOJIy4EHHOE 10 TAKUM 00s13aTe/IbCTBAM He ObLIO KCII0JIb30BaHO
Ha HYXJIbl CEMbH.

K o61uM 006s13aTesibcTBAM OTHOCSTCSI 00s13aTeJIbCTBa, BOZHUKIIIME
10 MHULIMATUBE 000UX CYIIPYroB; 00s13aTe/IbCTBA OOILIMX HECOBEPIIEH-
HOJIETHUX JI€Tei, €CJIM ASTU cCaMM HEe HECYT OTBETCTBEHHOCTH 110 3TUM
00s13aTe/IbCTBaM; 00513aTeJIbCTBA, B KOTOPBIX OIMH U3 CYIIPYTOB SIBIISIETCS
JIOJDKHUKOM, HO TIPY 3TOM 00513aTeJIbCTBO BO3ZHUKIIO B MHTEPECaX CEMbU
U BCE MOJIyYeHHOE ObLIO MCIIOIb30BAHO Ha HYXIbI ceMbU. Tak, Py 3aKIi0-
YeHUU OJHUM U3 CYIIPYrOB JOr0BOpa 3aiiMa MJIM COBEPILEHUST MHOM CICIKM,
CBSI3aHHOM ¢ BO3HMKHOBEHMEM JI0JITa, TAKOM JOJIT MOXET OBbITh MPU3HAH
OOILIMM JIMIIIb B CJIydae, KOrua Bce, I0JyYeHHOE 10 00513aTe/IbCTBAaM OTHUM
M3 CYIPYroB, ObLIO MCMOIb30BAaHO Ha HYKAbI ceMbu. [1pu aTOM OpemMst 10-
Ka3bIBaHMSI JAHHBIX OOCTOSITEILCTB JICXKHUT Ha CTOPOHE, KOTOpast PEeTeHIyeT
Ha pacrnpeeieHne 10ara’.

BpayHbIM JOrOBOPOM MOXET OBITH OMpEIC/ICH IIPABOBOIM pexXUM 00sI-
3aTEJIbCTB.

[Tpu paznene uMyIilecTBa yIMTHIBAIOTCS TAKXKE OOIIIME JOJITH CYIIPYToB,
OHM PaCIPEIeISIOTCS MEXIY CYIIPyraMy IMPOITOPLMOHATIBHO TTPUCYKIEH-

' OG 9TOM CBUIETEILCTBYET 1 CyeOHast ITpakTHKa (cM. OrnpesiesieHie KOHCTUTYIIMOHHOTO
Cyna PO ot 17 stuBapsi 2013 1. Ne 4-O «O6 oTKa3e B IPUHSATHH K PACCMOTPEHHUIO XKaJT0ObI rpask-
nanku Jlebenepoit E.A. Ha HapylieHUe ee KOHCTUTYLIMOHHBIX ITPaB IMTYHKTOM 2 CTaTbu 34, myH-
ktoM 3 ctatbu 39 u myHkToM 2 ctatbu 45 CK PD» (URL: http://www.consultant.ru/document,/
cons_doc LAW 7136); O630p cynedHoii pakTiku BepxosHoro Cyna Poccuiickoit Denepariyu
Ne 1 (2016) (ytB. [Tpesumuymom Bepxosroro Cyna P® 13.04.2016) (URL: https://www.vsrf.ru/
documents/practice/15168/)). Cm.: Yeghpanosa E.A. K Boripocy 06 OTBETCTBEHHOCTHU CYTIPYTOB
1o obsi3atenbeTBaM // CeMeitHoe 1 kutuiHoe rpaso. 2021. Ne 2. C. 30—33.

* TMynkr 5 O630pa cyneGHoit mpakTkn Bepxosroro Cyna Poccniickoit ®eneparu Ne 1
(2016) (ytB. [Mpesunnymom BepxosHoro Cymna PD 13.04.2016) // Biomtererp Bepxosroro Cy-
nma PD. 2016. Ne 11—-12.
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HbIM 1M 10J1sIM (11. 3 ¢T. 39 CK P®). Eciiu ob1iiee 06s13aTe/1bCTBO BO3ZHUKIIO
B Iiepuo/1 Opaka, HalpuMep, OJHUM U3 CYIIPYTOB 3aKJII0YEeH KPEIUTHBIHI 10~
TOBOD, a 00S13aHHOCTD €0 UCIIOTHEHMSI ITPOA0JIKAETCS MTOC/Ie TIPEKPAIICHUS
Opaka 1 JISXKUT Ha OTHOM U3 OBIBILIMX CYTIPYTOB, TO CYMPYT-3aeMIIMK BIIpaBe
TpeOOBaTh OT OBIBILErO CyIpyra KOMIIEHCAllU COOTBETCTBYIOLLECH 1011
(pakTMYECKM MPOU3BEIECHHBIX UM BBITUIAT 110 KpeAUTHOMY moroBopy (Ormpe-
nenenue BepxosHoro Cyna P® ot 20 Hosi6pst 2018 r. Ne 18-KI'18-201").

Ilo obwum obs3amenvcmeam cynpyeos, a makice no 0053ameabcmeam
00H020 U3 CYNpPye08, ecaul cy0oM YCMAHOBAEHO, YMO 6Ce NOAYHEHHOe No 00534~
menbemeam 00HUM U3 CYRPY208 Obll0 UCNOAb306AHO HA HYJICObL CeMbU, 8 Kd-
uecmee coAudapHuxX 00ANCHUK08 8bicmynaiom oba cynpyea. B makux cayuasx
83bICKaHUe 00pauaemcs Ha oduee UMyuecmao.

[Tpu HemocTaTOYHOCTH OOILIEro UMYIIIECTBA Ha TTOrallieHUe A0Jra Kpe-
JIWTOP BITpaBe 00paIaTh B3bICKAHWE HAa UMYIIIECTBO KaXKIOTO CYIIpyra B OT-
JETbHOCTH KaK IMOJTHOCTBIO, TaK M B YacTH Jojra. Eciu uMyiiecTsa omHOToO
M3 CYMPYroB HEAOCTATOYHO JJIsI BOBMEILEHUSI 10JIra, TO KPEAUTOP UMEET
MpaBo TpeOOBATh HEMOIOIYYEHHOE OT IPYrOoro Cympyra.

B tex ciyuasix, Korma cynoM OyaeT yCTaHOBJIEHO, YTO B OOILIEM NMYIIIe-
CTBE €CTh BEIlIM, MPUOOPETEHHBIE MPECTYITHBIM ITyTeM, JTUOO UMYIIIECTBO
YBEJIMYMIIOCH 34 CYET CPEACTB, HOOBITBIX TAKKUM ITyTeM, B3bICKaHUE 00-
paiaeTcs Ha o0liee UMYILEeCTBO. B COOTBETCTBMM ¢ TpakaaHCKO-TIPOLIEC-
CyaJlbHbIM 3aKOHOJATeJbCTBOM BCTYIUBIINIA B 3aKOHHYIO CUILY IIPUTOBOP
Cy/ia 110 YTOJIOBHOMY JieJly 00sI3aTesIeH IS Cy/ia, pacCMaTPMBaIOILEro AeJI0
0 I'paxkJIaHCKO-IIPaBOBBIX MOCIEACTBUSIX ACHCTBUI JMIla, B OTHOIIEHUN
KOTOPOI'O COCTOSUICS IIPUTOBOP CY/Ia, JIMIIB [10 BOIIPOCaM O TOM, UMEJI JIn
MECTO 3TU JIeHCTBUS 1 COBEPILEHbI JIM OHU TaHHBIM JIMLIOM. Pa3mep Bo3-
MeEILIEHUsT Bpela OIpeaessieTCsl P paCCMOTPEHUHU TPaXKIaHCKOIO MCKa.
ITpu sTOM, KaK yKasbiBaeTcs B I1. 9 mocraHoBieHus [1neHyma BepxoBHoro
Cyna CCCP ot 31 mapta 1978 r. Ne 4 «O mpuMeHeHUH 3aKOHOIaTeIbCTBA
IIPYU PACCMOTPEHMU CyIaMU Jesl 00 OCBOOOXICHUM UMYIIECTBA OT apecTa
(MCKIIIOYUEHMU U3 OIKMCH)»’, Ha J0JII0 KaXXJI0r0 U3 CYIIPYroB JOJIKHO TP~
XOIUTHCS KaK UMYIIECTBO, HA KOTOPOE MOXKET OBITh HAJIOXKEH apecT, Tak
M TO UMYILECTBO, KOTOPOE HE MOMJICXKUT apecTy.

I'paxkmaHCcKOe 3aKOHOAATEIbCTBO YCTaHABIMBAET 0011Iee IPaBUJIO, B CO-
OTBETCTBUM C KOTOPBIM 3a Bpell, IPUUMHEHHbIM HECOBEPILIEHHOJETHUMM
JIETbMM, OTBEYAIOT UX poauTeau. [1pu 3ToM eciiu poauTesu COCTOSIT B Opake,

' CIIC «KoncynsrantIlmocs.

? Cwm.: C6opHuK noctaHosneHuit [Ltenymos Bepxosabix Cynos CCCP u PCOCP (Poc-
cuiickoii Deneparvin) To rpaxkaaHckuM aeiaam. M., 1995. C. 53.
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To cornacHo cT. 31 CK P® B3pickaHKe obOpalaeTcst Ha UX oo0lee MMy-
mectBo. B coorBerctBuu ¢ 1. 4 ct. 1073 'K P®D 006s13aHHOCTDL poauTeseit
10 BO3MELICHUIO Bpea, MPUYMHEHHOTO MaJIOJeTHUMU, He MPEeKpaIlaeTcs
Jaxe MpU TOCTUKEHUH 1eTbMU COBEPILICHHOJICTHS.

HekoTopbIM UCKITIOYEHHEM M3 OOILIEro MPaBUIIa SIBISICTCS IOJIOXKEHUE,
Kacalolleecsi OTBETCTBEHHOCTU CYIIPYTOB 3a Bpell, IPUUYMHEHHbINM UX He-
COBEPIICHHOJETHMMMU J€ThbMU B Bo3pacTe oT 14 1o 18 neT, ecnu y HUX eCTh
Kakue-JI100 TOXOIbl MM MHOE UMYILECTBO, TOCTATOYHOE [UIsSI BO3MEIICHUS
Bpena. B aToMm ciyyae poauTesn OTBEYAIOT CyOCUIMAapHO (OTIOJIHUTEILHO)
TOJILKO B HepocTarouei yactu. Kak ciaenyer us . 3 ct. 1074 'K P®, 006s1-
3aHHOCTb POJIUTEJICH 10 BO3MEIIEHUIO Bpeia IIPeKpallacTcs:

— 10 JOCTVKEHUU 3TUMU JETbMU COBEPLUEHHOJIETUS;

— KOrJay AeTeil 10 TOCTHKEHUST COBEPILIEHHOIETHS ITOSIBUINCH JT0XOIbI

WM MHOE UMYIIECTBO, JOCTAaTOYHOE MIJIsSI BO3MEIIEHUS Bpea;

— KOrma JeTH 10 JOCTVXKEHUS COBEPILIEHHOJETUS IIPUOOPEIU ITOJHYIO
JIeeCIIOCOOHOCTD (BCTYIUJIN B OpaK MO0 SMaHCUITMPOBAHEI, T.€. 00b-
SIBJIEHBI TMOJTHOCTbBIO JEECTIOCOOHBIMU).

o BBeneHus B aeiictBue CeMeMHOIo KOoeKca 3aKOH MpeaycMaTprBal
HEKOTOpPbIE Cyyau YBEIOMJICHHUS CYTTPYTOM-I0JKHUKOM CBOUX KPEIUTO-
poB. Peub uzet o nepemere dhamuiauu. B coorBerctBum ¢ 1. 2 ¢t. 19 'K PO
PUCK ITOCJEACTBUI, BI3BAHHBIX OTCYTCTBUEM Y KPEAUTOPOB CBEACHUI
o repeMeHe HaMWINK, JIEKUT Ha JOJDKHUKE.

Hapsiny ¢ astum nipasuiiom B 11. 1 ¢t. 46 CK P® ycranasiuBaercs, 4To
CYIIPYT OTBEYAEeT 110 CBOMM 00s13aTeIbCTBAM HE3aBUCHUMO OT COAEPKAHUS
OpayHOro J0roBopa.

Taxum o6pa3om, 3aKOHOAATEIb O0ECIIeUrBaET MpaBa KPEAUTOPOB MPU
3aKJIIOUEHUM, UBMEHEHUU 1 PACTOPKEHUM OpavyHOro J0roBopa myreM ycra-
HOBJICHUsI 00s13aHHOCTH CYIIPYra-I0/KHUKA YBEIOMIISITh O Ha3BaHHBIX U3~
MEHEHMSIX CBOMX KPEAUTOPOB HE3aBUCHMO OT BEJIMUMHBI JOJITa. YUUTHIBAS
TO, YTO IPaKAaHCKOE 3aKOHOIATEILCTBO MMEHYET KPeIUTOPaAMU JIULI, UMe-
IOLLMX IPABO TPEOOBATh OT TOJIKHUKA UCIIOJHEHMS €ro 00s13aHHOCTE !, ITpU
OykBajbHOM TpouteHun cT. 46 CK P® cienyert, 4To y Cyrpyra-aoJiKHUKa
€CTh 00513aHHOCTb YBEIOMJISITh, HAIIPUMED, OPraHU3aLUI0, C KOTOPOI 3a-
KJIIOYEH JIOTOBOP IPOKaTa aBTOMOOMIISI, O 3aKJIIOYEHUHU OpavHOro CoIialle-
Hust. [1o Bceil BUAMMOCTH, IPAKTUKA IPUMEHEHHUS CT. 46 TOMAET MO MyTH
rapaHTUPOBAHMSI TIPaB KPEIUTOPOB TOJBKO MO CAEIKAM, SIBISIIOIIMMCS
JUIMTEJIbHBIMU JIM00 3aKJIIOUYEHHBIMU TPaXXKIaHUHOM — UHIUBUAYaIbHBIM
MpearnpuHuMaresieM, MO0 Mo 00s13aTeIbCTBAM, BHITEKAIOIIUM U3 J0r0-
BOPOB, TPEOYIOIIMX HOTAPUAIBLHOIO O(POPMIICHHUSI UM FOCYIapCTBEHHOMN
perucTpanuu.
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[Tpu HeBBIMOJIHEHUM O0SI3aHHOCTHU YBEAOMJISITH CBOMX KPEIUTOPOB
0 3aKJIIOUEHUM, UBMEHEHUM WJIM PACTOPKEHUU OPauHOro J0roBopa Cynpyr
OTBEYaET 110 CBOMM 00s13aTeJIbCTBAM HE3aBUCHUMO OT OpauyHOro JA0roBopa.
Bmecte ¢ Tem CeMeiiHBII KOAEKC ITPeAyCMaTpUBAET IIPaBO KPEIUTOPOB TPe-
0oBaTh U3MEHEHUS YCIIOBUI MJIU PACTOPKEHUS 3aKIIOYEHHOTO MEXTY HUMU
JIOTOBOPA B CBSI3U C CYILIECTBEHHO U3MEHUBIIMMMUCS OOCTOSITEICTBAMU.

HexkoTtopsie ocoOeHHOCTH 0OpaIlieHHsT B3bICKAHUsI Ha UMYILECTBO CY-
IIPYToB OIpe/e/ieHbl B 3aKOHOAATEJIbCTBE O HECOCTOSITEJIbBHOCTH (OaHK-
porctse). B coorBeTcTBUM ¢ 11. 7 ¢T. 213.26 DeaepanbHOro 3akoHa ot 26 oK-
Ts10pst 2002 1. Ne 127-P3 «O HecocTosATEIbHOCTH (0AHKPOTCTBE)»' UMY-
1IECTBO IpakIaHWHA, TIpUHAIeXallee eMy Ha ImpaBe oOIeii COOCTBEH-
HOCTH ¢ CcyTnpyroM (OBIBILIUM CYIIPYTOM), TIOIJICKUT peaanu3allii B el
0 GaHKPOTCTBE TpakJAaHKHA IO OOIIMM ITpaBuIaM. B Takux ciydasix cyrnpyr
(OBIBLIMIA CYIIPYT) BIIpaBe y4acTBOBATh B jeJie 0 0AaHKPOTCTBE I'pakiaHUHA
IIPY PELIEHUH BOIIPOCOB, CBSI3aHHBIX C peau3aliueil 00Iero MMyIecTBa.
B KOHKyYpCHY0 Maccy BKJIIOYAeTCsl YacTh CPEJCTB OT peaan3aluu o0IIero
MMYIIECTBA CYMPYTOB (OBIBLIMX CYIIPYTOB), COOTBETCTBYIOINIAS JOJIE TPaKIa-
HUHA B TAKOM MMYIIIECTBE, OCTaJIbHAasl YaCTh 3TUX CPEACTB BBITLIAYMBACTCS
cynpyry (ObIBIIEMY cyTpyTy). Eciiu mpu 3ToM y CynpyroB UMeIOTCs 0011I1e
00s13aTeIbCTBA (B TOM YMCJIe TIPYU HAJMUKMU COJIMIAPHBIX 00s13aTeIbCTB
JI0O MPeIOCTaBICHUN OJHUM CYIPYroM 3a APYroro MopyuyuTe IbCTBa UIn
3ajiora), MpuYMTaromascs cynpyry (ObIBIIEMY CYIIPYTY) YacTh BbIPYYKU
BBITLIAYMBAETCSI TTOCJIE BBIIUIATHI 32 CYET JACHET cynpyra (ObIBILIEro Cyrnpyra)
10 3TUM OOIIUM 00513aTEIbCTBAM.

Jlumepamypak an. 3

1. becnanos FO.®. CemeiiHble OTHOILLIEHUS M CEMEIHBIE CITOPHI B ITPAKTHUKE

cynoB P@D: HayuyHo-npaktnueckoe nocooue. M.: I1pocnexr, 2020.

Meiiep /1. 1. Pycckoe rpaxxnaHckoe mpaso. Y. 2. M., 1997.

Huxumuna B.I1. UmyinectBo cynpyroB. Capartos, 1975.

[TTueaunyesa JI. H. Cemeiinoe nipaBo Poccun. M.: Hopma, 2014.

Pasnen umyliecTBa npu pacTop>KeHUM Opaka 1 B3bICKAHUE aTMMEHTOB.

2-e u3m., nom. u nepepad. M.: Mzn. M.1O. Tuxomuposna, 2014.

6. Cnenarxosa A.B. IIpaBoOTHOILIEHUS COOCTBEHHOCTH Cyrpyros. M.: Cra-
TyT, 2005.
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' C3 Pd. 2002. Ne 43. Ct. 4190.



MaBa 4

BPAYHbIV JOrOBOP

§ 1. MoHATMe 6payHOro fJoroeopa.
3akntoueHune 6payHoro gorosopa

BpauHbIii 1OTOBOP — 3TO coeaaueHue MyJNCHUHbL U HCeHUUHbL, 6CMYNA-
owux 6 bpak, uau coerauenue cynpy208, onpeoeisiouee UMyuecmeeHHole
npasa u 0653aHHOCcMU CYTIPYTOB B Opake U (MJIM) B CIyJae ero paCTOPXKEHUSI.

3akoHomatenbcTBO Poccuiickoit nMmepuu, paBHO KakK U COBETCKOE 3a-
KOHOJATEIbCTBO, HE MPEeIyCMATPUBAJIO 3aKII0UEHMS] OpauyHbIX TOTOBOPOB.
Poccuiickoe (ocTcoBETCKOE ) 3aKOHOMATEILCTBO BILUIOTH 10 1 ssHBapst 1995 1.
TaK>Ke He MPeIyCcMaTPUBAIO BO3MOXHOCTD 3aKTFOUEHMSI TAKMX COTJIAIICHUIA.

PernameHTalys BO3MOXKHOCTH 3aKJIHOUEHHsI COIJIAIIEHUS] MEXY CYIpY-
ramu Io MoBOIY CyAbObl UMYILIECTBA, IPUOOPETEHHOrO BO BpeMsi Opaka,
8nepeble nosasuLach 6 wacmu nepeoii Ipaxcoanckoeo kodexca (ct. 253 u 256).
B yactHoCTH, B cooTBeTCTBMM C 11. 1 €T. 256 Komekca MMyIecTBO, HAXKUTOE
CYIIpyramMu BO BpeMsl Opaka, sSIBJISIETCSI UX COBMECTHOI COOCTBEHHOCTHIO,
€CJI TOTOBOPOM MEXIYy HUMU He YCTAaHOBJICH MHOM PeKUM 3TOTO UMY-
mectBa. Cemeilnblii Kooekc pazeueaem 0aHHOe NOAONCEHUEe, HA3bIEAs MAKOe
coenauierue OpauHbviM 002080POM.

CrpaBeJIMBOCTU Paay CIeIyeT OTMETUTh, YTO 3a[I0JITO 10 IIPUHSTUS
yacTy nepBoii I'paxkmaHckoro komekca u Tem 6ojiee CeMeiiHOro Koaekca
HeKoe 1moao0ue OpayHOro J0roBopa yxKe CyllecTBoBaio. MHorma cymnpy-
M 3aKJII0Yaid MEX1y cO00il CorIallleHusI, MMEHOBAaBILKECs JO0rOBOpaMu
0 IIPaBOBOM PEXMME UMYIIECTBA CYIPyroB. Takue 10roBopbl yaI0CTOBEPSI-
JIUCh HOTapUAaJIbHO.

3akpenieHHas B ['paxkgaHckoM, a 3ateM U B CeMeifHOM KoJeKce BO3-
MOXHOCTb 3aKJII0YeHHUsI OpavyHOro JOroBOpa CBUIETEILCTBYET O HEKOTO-
POM PACIpPOCTPaHEHUHU IUCIIO3UTUBHOCTY B CEMEITHOM 3aKOHOIATE/IbLCTBE.
Cyrmpyru o6yagaoT cBoOOIOI BIOOpa BapuaHTa MOBENCHNSI, UMEIOT BO3-
MOKHOCTB OCYIIIECTBIISITh CBOIO ITPABOCYOBEKTHOCTD U CBOU CYObEKTUBHbBIC
npaBa 1o ceoeMy ycMotpeHuio (ct. 7 CK).

besyciioBHO, cynpyru MOTyT He 3aKJilo4aTh OpauyHbIi JOrOBOP, U B 3TOM
clydyae BCe UMYIIIECTBEHHBIE OTHOIIIECHUS MEXIY HUMU PETyJIUPYIOTCS
MMIIepaTUBHBIMU (0011Ie00s13aTeIbHBIMI) HopMamMu CeMeltHOro Koaekca
(cT. 33-39, 89-92).
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Eciu xe cynpyru 3akJilouriv OpayHblid 1OrOBOP, TO YaCTh UMYILIE-
CTBEHHBIX OTHOILIEHUI, CKJIAAbIBAIOLIMXCSI MEXIY HUMU, PETYJIUPYETCs
3TUM J0oroBopoM. Hampumep, npu pasieiie MMyIeCTBa MEXIy CyIpyraMmu
B CyIeOHOM MOPSIIKE CyI OyAeT UCXOAUTh U3 COOTBETCTBYIOLIMX MOJIOKEHUI
JIOrOBOpA U IpaBuiia, mpeaycMoTpeHHble ¢T. 38 u 39 CK P®, npumeHsITbCS
He OymyT.

Camum (pakroM BKItoueHUs cT. 40 B CeMeliHbIN KOIEKC B 0YepeaHOM
pa3 (Bcaem 3a 1. 1 cr. 256 'K u . 1 cr. 33 CK) npoBo3sriamiaercst IpaBo
CYIIPYTOB 3aKJIIOUYMTh OpauHblil qoroBop. 1o cyTH e comepKaHue yKa3aH-
HOI1 CTaThbM CBOAMTCS K OIpeNneIeHII0 OpayHOro 1oroBopa (1ecMHUTUBHAS
HopMa). [1pu 5ToM B 1e(PMHULINIO BKIIOUEHBI CIeAYIOLIMe TTPU3HAKM:

e BO-IIEPBBIX, OpauHbIii JOTOBOP — 3TO COIJIAlICHUE;

e BO-BTOPBIX, CYOBEKTHBII COCTAB COMIALIEHUS] — 3TO JIMIIa, BCTyMa-
o1ue B Opak (TpeAroararolye BCTyIUTh B Opak) Wi yKe BCTy-
nuBLIKE B Opak (Cynpyru);

e B-TPETbUX, HAIIPABJIIEHHOCTb COIIAILIEHUS] — 3TO ONpPeACICHUE UMY~
LIECTBEHHBIX IIPaB 1 00SI3aHHOCTEI CYIPYToB.

Kak u3BecTHO, onpeaejeHue KaKoro-To MOHITHS JOJKHO OXBaThl-
BaTh €ro CYIIeCTBEHHbIe TTprU3HaKK. C yueTOM 3TOr0 0O0CTOSITEIHCTBA JIFO-
6oe ompeeieHrue B HEKOTOPOI CTENIEHU YCJIOBHO, HEIMOIHO. Y CIIOBHOCTh
ornpenejeHus: OpayHOro JOroBopa COCTOUT B TOM, YTO HaIlpaBJICHHOCTh
(comepxxaHue) ero JaHa U3JIMIIHE IMUPOKO. bpauHbIM JOrOBOPOM MOXKHO
OIIPEIC/INTh HEe BCE, a TOJbKO YacTh IIPaB U 00SI3aHHOCTEI CYIIPYTOB.

Ananu3 HopM ['paxkgaHckoro u CeMeifHOro KOJIEeKCOB TTO3BOJISIET ClIe-
JIaTh BBIBOJ O TOM, UTO OpauHblii JOTOBOP SIBJISIETCS 2pANCOAHCKO-NPABOGHIM
002060poM, KOTOPBII, OMHAKO, 00JagaeT 3HAUUTEIbHBIM CBOCOOpa3UEM.
Hanpotus, 6paunsiii docoop — 3mo 00uH u3 8udoe eparcoancko-npasoeozo 0o-
2060pa. OOOCHOBAaHMEM TJAHHOTO YTBEPKIEHMUST MOXKET CIIYXKUTb CJIEIYIOLIEE.
Cama BO3MOXKHOCTb 3aKJII0YEHHMsI OpayHOTOo TOroBOpa MpeaycMaTpuBaeTcst
B I'paxkmaHckoM kozaekce. OO0IIMe MOJ0XEHUS O TPpaKIaHCKO-ITPAaBOBOM
JIOTOBOPE B OCHOBHOM PacIIpOCTPAaHSIIOTCS M Ha OpayHblil JOroBOp'.

bpauHblii 1oroBOp BBIAEISETCS CPEaU APYTUX IPaKIaHCKO-TIPABOBBIX
JIOTOBOPOB, B YaCTHOCTH, CJICAYIOIIIM.

Ero ycioBust MOTyT KacaTbCsl JUILb umyuecmeerHoil cpepbl. OaHaKO
€ro CoIepKaHUE — UMYujecmeeHHble IpaBa U 00s13aHHOCTU — 4acTo OIpe-
JESIOTCS] UCXOMISI U3 CYIIECTBYIOIIMX MEXIY CTOPOHAMMU T0TOBOPA AUUHBIX

' Cm. 06 oToM, Hanpumep: [pakraHckoe mpaso: Yue6Huk. B 2 T. /mion pen. b.M. Ionea-
10. 4-¢ u3n., nepepad. u gor. M.: Craryr, 2021. C. 156—188.
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HeumyujecmeeHHbIX OTHOIIIEHUH (B TOM YHCJIE YYBCTB), CTPEMJICHMS OTHOTO
CynpyTra IOHPABUTLCS WX MOMPOCTY YCTYIIUTh IPYTOMY CYMIPYTY U T.1.

HexoToppie 001111e XapaKTepuCTUKHY IPakAaHCKO-TTPaBOBOTO JOTOBOPa
K OpayHOMY IOTOBOPY HEIIPUMEHUMBI JTUOO MOTYT IIPUMEHSITBHCSI C OrO-
Bopkamu. Tak, HEpeIKo yTBepXKIAeTCsI, YTO OpauyHbIil JOTOBOP SIBJISIETCS
KOHCEHCYaJIbHBIM, IByCTOPOHHUM, BO3ME3THBIM U B3aMHBIM, B HEM BCerna
MMEIOTCSl BCTPEUHbIe UMYIIIECTBEHHbIE MpenocTapaeHus'. [1pu BHUMa-
TeJbHOM PacCMOTPEHUU 0Ka3bIBACTCsI, YTO BCE CKa3aHHOE, KAK MUHUMYM,
cniopHo. bpauHbIii 7OroBoOp AeCTBUTEILHO KOHCEHCYAJIbHbBIN, HO €Cu
B HEM OIIPEACIISIIOTCS MpaBa Ha HENBUKMMOE UMYIIIECTBO (Jallle BCEro TaK
M €CTh), TO B cuay I1. 2 ¢T. 8.1. 'K P® npaBa Ha HeIBMXKMMOCTb BO3HUKAIOT,
M3MEHSIOTCS U MPEeKpallarTcs ¢ MOMEHTa BHECEHHUSI COOTBETCTBYIOIICH
3aIMCHU B TOCYIapCTBEHHBIN peecTp.

Ecnu 6pauHbIil 1OroBOp 3aKII04YaeTCs JIULIAMU, MPEAToJIaralolnMy 3a-
KJTIOUUTH Opak, TO IOTOBOP BCTYIAET B CUITY MOCIe 3aKitoueHus opaka. Cre-
JOBATEJbHO, B TAKMX CJIy4asX HEJIb3sI CUMTATh JOTOBOP KOHCEHCYaIbHBIM.

Bo3Mme3aHBIM SIB/ISIETCST HOTOBOP, 110 KOTOPOMY CTOPOHA MOJIKHA MOJTY-
YUTh TUIATY WIKM UHOE BCTPEUHOE MPEIOCTaBICHUE 32 UCTIOJTHEHNE CBOUX
o0s13anHocTeit (. 1 cr. 423 'K P®). 3akioueHre 6pauyHOro A0rosopa
HE IpeIoyaraeT, YTo CTOPOHbI OYAYT IJIATUTh IPYT APYTY AEHBIU WU CO-
BepIIaTh MHbIE TOAOOHBIE neiicTBUs. [ToaTOMy oLIMOOUYHA KBaTU(UKALIMS
TaKOTO JOTOBOPA B KAYECTBE BO3ME3IHOTO U SIBJISIETCS HEBEPHBIM YTBEPKIIEe-
HUE, YTO «BCETIa UMEIOTCS BCTPEUHbIE MMYIIICCTBEHHBIE MTPEIOCTaBICHNS».

OO01111e TOI0XKEHUS TPaXKIaHCKOT0 3aKOHOIATeIbCTBA O TOTOBOPE MPH--
MEHSIIOTCSI K OpauHOMY JOTOBOPY, IMTOCKOJIBKY MHOE HE YCTAaHOBJIEHO CIIe-
LIMaJIbHBIMU HOPMaMM O OpayHOM JOTOBOPE M HE BBITEKAET U3 CYIIIECTBa
COOTBETCTBYIOIINX OTHOIIeHU. I3MeHeHre 1 pacTopXXeHue OpayHOro 10-
TOBOpPa ITPOU3BOMISTCS IO OCHOBAHUSIM M B TIOPSIIKE, TAKXKE YCTAHOBJICHHBIM
HopMmamu ['paxkaaHCKOro Kofekca A1t “3BMEHEHMS Y paCTOPXKEHMUSI I0roBopa
(1. 2 ct. 43 CK). AHaJIOrMyHOro yka3zaHusl Ha 3aKJIoueHrue OpavyHoro 10-
roBopa B CeMeitHOM KOJIeKce HeT. DTO YITyIlIeHUe B 3HAYUTEIbHOI CTeIIeHU
HUBEJIMPYETCs ITpaBuIoM, conepxaiumcs B cT. 4 CK PD: K oTHOLIEHUSIM,
PEryaupyeMbIM CEMEMHBIM 3aKOHOAATEILCTBOM, B CYOCUIMapHOM TTOPSIIKE
MPUMEHSIETCS TPakKIaHCKOe 3aKOHOAATEIBLCTBO MTOCTOJIBKY, TTOCKOJIBKY 3TO
HE€ MPOTUBOPEYUT CYLLIECTBY CEMENHBIX OTHOILEHUA.

Tak Kak OpauHblit JOTOBOP SIBJISIETCS] OMHUM U3 BUIOB rPaXKIaHCKO-TIpa-
BOBOTO JOTOBOPA, TO perjaMeHTallMs OTHOILIEHUH, CBSI3aHHBIX C OpauyHbIM

' Cwm., nanpumep, Cemeiinoe rpaso: Yue6. moco6ue/ A. H. Jesyuwikun, A.A. Cepebpsixosa.
VibsaHosek: YulI'Y, 2011. C. 156.
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JIOTOBOPOM, MOKET OCYILIECTBIISITHCSI UCKIII0UMTEeIbHO Poccuiickoit Dene-
pauueii. CyobekThl Denepaliiy BIipaBe IPUHUMATh aKThl 10 CEMEIHOMY
3aKOHOAATEIbCTBY, OJHAKO M3IaHKE UMU aKTOB, COACPXKAIIUX HOPMBI,
Kacalolecst 6payHoOro 10roBopa, HerpaBOMEPHO.

Crnemyer oOpaTUTh BHUMAHUE Ha TO, YTO @ OMAUUUE OM 3AKOHO0AmeNb-
cmea psoda eeponeiicKux 20cyoapcme pocCcuiickoe 3aKo0H00Amenscmeo npedyc-
mMampueaem 803MONCHOCMb 3AKAOUEHUs MAK020 CO2AAUIEHUSI MOAbKO N0 NOBOOY
umywecmea (umyujecmsennuix npas). Hedeticmeumenvuoimu 0ydym nonoxcenus
Opauno2eo 002060pa, pecnameHmupyoujue AUHHbIE 83aUMOOMHOULCHUSL CYNPY208.

KpoMme GpauHOro A0roBopa peryJiupoBaHie UMYIIECTBEHHBIX OTHOIIIE -
HUI MEXy CylpyraMy MOXKET OCYLIECTBISIThCS COJIAllIeHUEM O paszelie
ob1iero umyiecta cynpyros (1. 2 ¢T. 38 CK) u cornamieHueM o6 yriare
amuMeHTOB (cT. 99 CK). 1o coBMeCcTHOMY 3asIBJICHUIO CYTIPYTOB HOTapuycC
BBIIAET CBUIETEIHCTBO O TIPaBe COOCTBEHHOCTH Ha JIOJIIO B O0IIIEM UMYIIIE-
ctBe. Cyrnpyru MOTYT COBepIlaTh M UHBIE CAEIKH'.

KBanudukaiys 6pauHoro 10roBopa B KauecTBe OJHOTO M3 IPpaskaaHCKO-
IIPaBOBBIX IOTOBOPOB ITO3BOJISIET ClIEIaTh BaXKHbIA MPAKTUYECKUI BHIBOI!
IOCKOJIbKY 3TO He ITPOTUBOpeYUT HopMaM CeMeiHOro KojieKca 1 CyIIeCTBY
CEeMEMHBIX OTHOILIEHUI, IIOCTOJIBKY K OpauHOMY OTOBOPY IIPUMEHSIIOTCS
HOPMBI IPaxkIaHCKOI0 3aKOHOAATEIbCTBA O CIEJIKAX, UCIIOJTHEHUM 00s13a-
TEJILCTB U T.1. DTO B MOJHOI MEPe OTHOCUTCS U K 3aKJIIOYEHUIO OPavyHOro
JIOTOBOpa.

CornaiieHue MeXIy Cyrnpyramu J0DKHO 3aKJIF0UaThCs B COOTBETCTBUU
C HOpMaMU IrpaXkIaHCKOI0 3aKOHOIATEIbCTBA, 00ECIIEUMBAIOIIMMU CBOOOLY
noroBopa (ct1. 421 I'K). Cynpyru 160 Oymyliuie cynpyru Brpase (HO He 00si-
3aHBbI) 3aKJII0YUTH OpavHbIil JoroBop. [ToHyXXneH1e K 3aKJII0UEHHIO JOTOBOpa
He momyckaetcs (1. 1 ct. 421 I'K). Bpsin 11, ogHako, MOXHO COTIaCUThCS
CO CJIEIYIOLIMM yTBepKAeHHEeM: «bpauHblii JOrOBOp OCHOBaH Ha paBEHCTBE
CTOPOH U IIpe/rnojaracT cBo00Iy BbIOOpa IapTHEPA MPU €ro 3aKII0UCHU» .
Kaxk u3BecTHO (3TO OTMEUAIOT U aBTOPBI TPUBEIESHHOI 1IUTATHI), OpaYHbIii
JIOTOBOP OTJIMYAETCS OCOOBIM CYOBEKTHBIM COCTABOM'.

YcioBrst OpayHOro TOroBOpa OIPEAEIsSIOTCs 10 YCMOTPEHUIO CTOPOH
(1. 4 ct. 421 T'K). OgHaKo J0roBOp T0KEH COOTBETCTBOBATH 00s13aTeIbHBIM
JUISI CTOPOH TIpaBUjiaM, YCTAHOBJIEHHBIM 3aKOHOM M MHBIMM ITPaBOBBIMU

' CM. 06 aTOM: Yegpanosa E.A. TIOpsiioK U yCTOBUSI COBEPILLIEHUS CACTTOK MEXKITY CYTpy-
ramu // Hotapuyc. 2005. Ne 1. C. 15-25; Tumapenxo E.II. TToHaTHE 1 XapaKTepUCTUKA CO-
mIaleHuii B ceMeitHoM ripaBe // CeMeliHoe M kuiuiiHoe mpaso. 2005. Ne 2. C. 7-9.

? Peymog C.H., 3axaruna U.C. bpaunslii norosop. [lepmb: Mynbsrurpad, 2000. C. 6.

> Cwm. Tam xe.
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aKTaMu (MMIIEPaTMBHBIM HOpPMaM), IEMCTBYIOLIMM B MOMEHT €TI0 3aKJI0-
yeHus (1. 1 ct. 422 T'K).

N3 ct. 41 CK P®D crienyer, 4T0 Opautbiii 002060p Modicem Gbimb 3aKAI04EH
Kak 0o ecmynienusi 8 Opak, mak u 60 8pemsi Cyu,eCmeosanusi Opa4HvixX OmHo-
wenuil. HorapuanbHo ohopMIIeHHOE CoTIallleHUEe, 3aKTI0UYEHHOE MY>KUM-
HO M XEHILMHOW 10 BCTYIIJICHUS B OpakK, BCTyMaeT B CUITY TOJIBKO IOCIe
peructpanuu o0paka. B Tex ciayvasix, Korma My>K4rMHa 1 KEHIIIMHA, Oy1ydu
Cynpyramu (He3aBUCUMO OT TOTO, CKOJIbKO BPEMEHH MPOIILIO C MOMEHTA 3a-
KJIIOUEeHUsI Opaka), pelluav ONpeaeJuTh CBOe UMYILIECTBEHHOE MTOJIOKEHUE
MOCPENCTBOM OpavyHOro JOTOBOpa, COTJIallleHUe BCTyIMaeT B CUTy C MOMEHTA
HOTapualbHOTo 0(hOPMIICHUSI.

HTak, 6payHbIii 1OrOBOP MOTYT 3aKJIIOYaTh:

1) cynpyru, T.e. 1ulia, COCTOSIIIME B 3aperMCcTpUpoBaHHOM Opake. bpak
3aKJII0YaeTCsl B OpraHax 3arca U CUYMTaeTCs 3aKJII0YEHHBIM CO THS
TroCyIapCTBEHHOM pernucTpainu 3akiatodeHus opaka (ct. 10, 11 CK);

2) nuua, Bctynarouiue B 0pak. bpauHblii JOroBop MMEIOT BO3BMOXHOCTh
3aKJIIOYUTh TOJIBKO JIMIIA, MOTYILME CTaTh CYIIPyTraMu.

Kak otMeuanoch, OpauHbIi TOrOBOP SIBISIETCS TPaKIaHCKO-TIPAaBOBBIM
JIOTOBOPOM, XOTSI U BeCbMa OpUTrMHaIbHBIM. OHAKO MIPU CPaBHEHUHU Kpyra
CyOBEKTOB, COBEPIIAIOIINX TPaKIaHCKO-TIPABOBbIC CAEIKU B COOTBETCTBUN
¢ I'paXXmaHCKMM KOIEKCOM M MMEIOIIMX MTPaBO 3aKII0YUTh OpayHbIid 10-
TOBOp, 00HAPYKMBAIOTCS UX CYIIIECTBEHHBIC pa3nyusi. bpauHblii moroBop
MOTYT 3aKJIIOUUTh TOJBKO rpaxkaaHe. Y MocKkoiIbKy Opak 3aKIo4yaloT Myxk-
ypHa 1 keHmuHa (1. 1 ct. 12 CK), mocTonbKy 1 6payHblii JTOTOBOP MOTYT
3aKJIIOYMTh COOTBETCTBYIOIINE JTUIIA.

ITo oGiemy npaBuly OpavyHbIil JOTOBOP MOTYT 3aKJIIOYWUTh JUIIA, 10-
cTurimre OpadyHoro Bo3pacTta, T.e. 18 net (. 1 cr. 12, 1. 1 cT. 13 CK), B™Me-
CT€ C TeM OpTraHbl MECTHOTO CaMOYITPaBJIEHMS MOTYT I10 MPOChOe JIUII,
JKeJIaloIMX BCTYIUTDh B Opak, pa3pelinTh 3aKIoueHre Opaka Juiam, 10-
CTUTIIMM 16-J1eTHero Bo3pacta. JJomycTiuMo 3T0 NPy HATMYUU YBaXKUTEIb-
HBIX MPUYKH. 3aKoHaMu cyobekToB Poccuiickoit Menepaliii MOryT ObITH
YCTaHOBJICHBI TTOPSIIOK U YCIOBUS, NPU HAJTUYUU KOTOPBIX BCTYIIJICHUE
B OpaK B BUZI€ UCKITIOUEHUS C YIETOM OCOOBIX OOCTOSITEILCTB MOXKET OBIThH
paspelieHo 10 JocTukeHus: Bospacrta 16 et (1. 2 cr. 13 CK)'. Caeno-
BaTeJIbHO, C TOYKU 3peHUs (pOpMaIbHOI JTJOTMKU C MOMEHTA MOJIyYeHUS
COOTBETCTBYIOIIETO pa3pelieHsI BO3MOXKHO U 3aKII0UeHUEe OpavyHOro 10-

' Cwm.: TMocrareitHbrit komMmeHTapuit K CeMeitHoMmy kozaekcy Poccuiickoit Deneparvu,
®enepanbHOMY 3aK0HY «O0 OIeKe U morneunTenbeTBe» U PenepanrbHoMy 3akoHy «O06 akTax
rpaxmaHckoro cocrosuus» / o pex. I1.B. Kpamennaaukosa. M.: Cratyr, 2012. C. 49—65.
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roBopa. OgHaKo B JaHHOM cJlyyae HeT COBIafeHUs IOPUANYECKOI JJOTUKHI
¢ dopmanbHOii. Jleso B ToM, uTo B crity 11. 2 ¢T. 21 'K P® B cityyae, korna
3aKOHOM JIOITyCKaeTcsl BCTYIIJICHUE B OpaK 10 JOCTUKEHMS Bo3pacTa 18 ner,
rpaXaaHUH, He JOCTUTIIUI 18-71eTHero Bo3pacTa, MpuoopeTaeT aeecro-
COOHOCTD B ITOJIHOM 00bEeME CO BpeMEHM BCTYIUIeHUS B Opak. CTajio ObITh,
B COOTBETCTBYIOILIMX CIyJasiX 10 PErMCTpalluy Opaka 3aKII0YUTh OpauHbIi
JIOTOBOP HEBO3MOXKHO, TTOCKOJIBKY TPaXkIaHWH eIlle He 00JiagaeT HeoOX0-
THUMBIM 00BEMOM J1€€CTIOCOOHOCTH.

B cooTBeTCcTBUM C IpakaaHCKUM 3aKOHOAATEILCTBOM MPU HATUYUU
OIpeeJICHHBIX YCJIOBUI M B YCTAHOBJIEHHOM IOPSIIKE MOXKET ObITh ITPU-
3HAH MOJHOCTBIO AEECITOCOOHBIM (3MAaHCUIIMPOBAHHBIM) IpaKaIaHUH,
pocturimuii 16-metHero Bospacta (ct. 27 I'K). OgHako sMaHCcUaLMs
HUKaK He CKa3bIBAETCsI HA BO3MOXHOCTH BCTYIIUTh B OpaK U 3aKJII0YUTh
O6pauHblii moroBop. C rpaXk1aHCKO-TIPaBOBOI TOUKM 3peHUS TaKOM Tpax-
JAHWH TTOJIHOCTBIO 1eeCIOCO0eH, a C MO3UIIMIA CEMEIHOro IIpaBa OH elle
He poctur 6pauyHoro Bo3pacrta (ctT. 13 CK). 3akioueHrne 6pauyHOro 10-
roBOpa B 3TOM CJIyyae He JOMYyCKaeTcs .

I'paxkmaHCKOE 3aKOHOAATEIBCTBO MPEIyCMaTPUBAECT BO3MOXKHOCTD Orpa-
HUYEHUSI CYIOM TpaXkIaHUHA B 1€€CIIOCOOHOCTH, €CIIM BCICACTBUE 3JI0Y-
MOTpeOIeHHUST CIIMPTHBIMU HAIIMTKAMU WJIM HADKOTUYECKUMU CPEICTBa-
MM OH CTAaBUT CBOIO CEMBIO B TSDKEJIOe MaTepuajibHOE MoJioKeHue. Takoi
rpaxkIaHUH MOXET CAMOCTOSITEIbHO COBEPILATD TOJIBKO MEJIKKE ObITOBbIE
cnenku. Jlpyrue caenku oH coBepiuaet ¢ cornacus noneuyutens (cr. 30 I'K).
IToHsITHO, YTO 3aK/IIOYeHHE OPAYHOrO JTOrOBOpa HE OTHOCUTCSI K YMCILY
MEJIKUX OBbITOBBIX CIIEJIOK. BO3MOXHOCTB 3aK/II04eHUsT OpauHOIro JOroBopa
C COIJIacHs MOIMEYUTEIs IPOTUBOPeUMIa Obl CYLIECTBY COOTBETCTBYIOIIMX
oTHoleHuit. CienoBaTebHO, J1Ia, OrpaHUYEHHBIE B A€€CIIOCOOHOCTH,
HE MOT'YT 3aKJIIOUUTh OpavyHbIii JOrOBOP.

BpauHblii JOroBOp OTHOCUTCS K CIEJIKaM, KOTOPBIE 10 CBOEMY XapaKTepy
MOTYT OBITb COBEPIIEHBI TOJBKO JTMYHO. [ToaToMy 3aKkiIoueHre OpayHbIX
JIOTOBOPOB Uepe3 MpeAcTaBUTeel HEeI0IyCTUMO .

' B 10pMAMUYECKOii TUTEpAType MMEETCsl M MPOTHBOIOIOXHAS Touka 3peHnsi. CM., Ha-
npumep: Peymoe C.HU., 3axaruna U.C. Ykas. cou. C. 10—11; HactonbHast KHUra HoTapuyca:
VY4e6.-meton. mocodue. B 2 1. T. I1. 2-e u3n., uctp. u mor. M., 2003. C. 158; [Tueaunyesa JI. M.
CemeitHoe npaBo Poccun: YueOHMK st By3oB. M., 1999. C. 203.

06 atoM cMm., Hantpumep: Tueaunyesa JI. M. Vka3. cou. C. 204; HacTosbHast KHUTa HO-
tapuyca. B4 1. T. 3: CemeiiHOe M HacJieICTBEHHOE TIPaBO B HOTapuasibHOIi npaktuke / [Mox
pen. U.I'. Mensenesa; Llentp HoTap. uccien. npu enep. HoTap. manare. 3-e u3l., nepepaod.
u non. M.: Craryr, 2015. C. 9; [Tueaunyesa JI. M. CemeitHoe nipaBo Poccuu: YueOHUK 151
By30B. M.: M3nar. rpynma HOPMA-UH®PA, 1999. C. 203; Peymos C.HU., 3axaruna U.C.
Vkas3. cou. C. 10.
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He MoryT ctaTh cTopoHaMu OpayHOTO JIOTOBOpA JUlIa, 3aKJII0UYeHe
Opaka MeXIy KOTOpPbIMU He moryckaercs. K ux yncity oTHOCATCS:

— JIWIIa, U3 KOTOPBIX XOTSI ObI OMHO YK€ COCTOUT B 3apETUCTPUPOBAH -

HOM Opake;

— OJu3KMe pOACTBEeHHUKU. MU TPpU3HAIOTCS POICTBEHHUKH T10 TIPSi-
MOt BOCXOASILEH U HUCXOSIIEH TMHUN (POIUTENN U AETHU, TETyIII-
KU, 6aOyIIKU U BHYKH), TTIOJIHOPOJIHbBIE U HEMOJIHOPONHbIE (MMEI0-
11e OOIIMX OTLIA WJIM MaTh) OpaThsl U CECTPHI;

— YCBIHOBUTEJHU U YCHIHOBJICHHBIC;

— JIWILIa, U3 KOTOPBIX XOTSI ObI OMHO MIPU3HAHO CYIOM HEIeeCIToCOOHBIM

BCJIEACTBHE TICUXUUeCcKOoro paccTpoiicTBa (cT. 14 CK).

B ropunnueckoii 1utepaTtype HEKOTOPOe paciipoCTpaHEHUE TTOTYIUIO
MHEHHE O TOM, UTO 3aKJIIOYUTh OpavyHbIif JOTOBOP MOTYT JIMIIb JIMLIA, TI0-
JaBIIIME 3asiBJICHUSI B OpraHbl 3arca.

B xauecTBe 000CHOBAHMS TaKOU MO3ULIMU MTPUBOISITCS apTyMEHTHI,
KOTOPBIE YCJIOBHO MOXKHO pa3aeuTh Ha COOOpakeHuUs (hopMaabHO-I0pU-
IMYECKOTO XapaKTepa M 0OCTOSITeIbCTBA COMAEPKATEIbHOIO CBOMCTBA.
B yacTHOCTH, yKa3bIBaeTCs Ha TO, YTO «MCXOIs U3 CMbICIA HOPM TJI. 3
CK P® BcrymaomuMu B Opak MOXHO CUMTATh TOCJIE MOJaYU UMHU 3a-
SIBJIEHUSI B OpraHbl 3arca». KpoMe Toro, yrBepXaaercs, UTo 3aKII04eHUe
OpavyHOro J0TroOBOpa TEMM, «KTO HE UMeeT B HaHHbIM MOMEHT Hamepe-
HUSI peTUCTPUPOBATh OpaK... TOPOAUT MPABOBYIO HEOIMPEAECICHHOCTD» .
W nipu 5TOM MPOBOAUTCS aHAJIOTHUS C MIPEeABAPUTEIbHBIM 1OTOBOPOM
(ct. 429 T'K).

Takast TouKa 3peHUsI TPEACTABISIETCS OLIMOOYHO.

Bo-nepBrix, 3akoH (CK) He cogepXuT TpeboBaHMs O TOM, UTO A0 3a-
KJTI0YeHUsT OpauHOro JOToBOpa HAllo MOJATh 3asIBJIEHUE O PerucTpaluu
Opaka.

Bo-BTOpHBIX, 3aKII0UeHUE OpayHOro JOroBOpa 10 3aKJI0UeHUs Opaka
HUuero He mopoxaaeT. CaM mo cebe OH IPUANYECKUI HyIb. JIMLIb B cO-
BOKYITHOCTH C TaKUM IOPUANYECKUM (haKTOM, KaK perucTpaims opaka,
OpavyHBIil JOTOBOP MOPOXKAAET MpaBa U 00SI3aHHOCTHU, 3TUM JOTOBOPOM
npenycMotrpeHHbIe. ([TpaBoBbIe MOCIENCTBUS TTOPOKAAIOTCS IOpUINYE-
CKMM COCTaBOM.) MexXay MOMEHTOM 3aKJII0UeHUsT OpayHOIro JOroBopa
M BCTYIJICHUEM €T0 YYaCTHUMKOB B OpaK MOXET MPONTU CKOJIBKO YTOIHO
BpeMmeHU. [1pogomKuTeIbHOCTh 3TOTO Meproaa (Heness:, Mecsiil, T, MTh
JIET...) IOPUANIECKOTO 3HAUCHUsI HE MMeeT.

' Cocunamposa H.E. BpauHblii JOTOBOP: IPaBOBasi IPUPOJIA, CONEPKAHNE, MTPEKpAILIe-
uwue // Focymapctso u tipaBo. 1999. Ne 3. C. 76.
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Bbpak BooO111e MOXET OBITH 1 HE 3aKI0UeH. B aTom ciydae OpayHbIii
JIOTOBOP TaK M OCTAHETCS IOPUIANYECKUM HYJIEM.

B-TpeTbux, cpaBHEHUE OpauHOIoO IOrOoBOpa, 3aKJIIOYEHHOTO 10 PEru-
cTpaiuu O6paka, ¢ IpeIBApUTEIbHBIM 1OTOBOPOM IPEICTABIISIETCSI HEKOP-
PEKTHBIM XOTsI OBI TOTOMY, YTO TIPEABAPUTEIBLHBIN TOTOBOP ITOPOKIACT
npaBa U 00SI3aHHOCTU U, CJIEAOBATEIbHO, HY>)KHO YCTAHOBUTb CPOK UX pe-
anu3aluu (MCIOJHEHUs ), a TAKKe MOCAEACTBUSI HEUCTIOJHEHUS B TEUSHUE
OIPEeIeJIEHHOTO BpEMEHU; a OpayHblii 1OrOBOP, 3aKJIIOYEHHbBIN 10 peTu-
CTpamuu Opaka, caM 1o cede TTPaBOBBIX MOCIEACTBUI He TTopoxknaeT. Koib
CKOPO Ha €ro OCHOBE HE BOZHUKAET MPaB U 00SI13aHHOCTEN, HE MOXET ObITh
U MIPaBOBOI HEOTPENEJEHHOCTH, eC/ii OpaK He 3aKJIIouaeTcsl JIUTeTbHOe
BpeMsI UM He OyneT 3aKJII0UeH BOBCE.

Bce a1ti paccyxkneHus He UMeIr ObI HUKAKOTO CMBICIIA, €CJIN OBl CTO-
POHHUKMU paccCMaTprMBaeMOl MO3ULIMK He elalu JajdeKo UAYIIMX BEIBOIOB.
Taxk, H.E. CocunarpoBa nonaraeT, 4To OpauyHblii JOTOBOP, 3aKJIFOYEHHbII
JIMIIaMU, He TIOAABIIMMHU 3asIBJICHME O PeTMCTpalliy OpaKa, SIBJSIeTCS «HU-
YTOXXHOM CHENIKOM (C TOPOKOM CYOBEKTHOTO COCTaBa), KOTOpast He TTIOPOXK-
JTAeT U HE MOXET MOPOIUTH MPABOBBIX MMOCIENCTBUH, €C/id B OyaylieM Opak
He OyIeT 3aperucTpupoBaH». B ciyuyae Korna auna, 3aKIouuBIIMe OpayHbIi
JIOTOBOP, OTKA3aJIMCh OT PerMcTpaluy Opaka, mpeagaraeTcsl pacCMaTpUBaTh
JIOTOBOP KaK IMPEeKPaTUBIIUIACS'.

Kak cnemyet U3 paHee U3J10KE€HHOTO, TAKWE YTBEPKIAEHUSI HE OCHOBAHBI
Ha 3akoHe. bosee Toro, oHu npoTuBOpeyYaT 3akoHy. K Tomy e BbI3bIBaeT
HeIoyMeHUe KBalru(uKalys CASIKN B KAUeCTBE HUUTOXHOM MO/ yCIOBUEM
(«ecnmm Gpak He OymeT 3aperucTpupoBaH»). Tak He ObiBaeT. [1pu HammM-
YMU YCTAHOBJIEHHBIX 3aKOHOM OCHOBAHUI CAeIKa HUUTOXKHA HE3ABUCUMO
OT MPU3HAHUS €€ TAKOBOI CyIOM; HUUTOXHasl clieJIKa He BieyeT HUKaKUX
MPABOBBIX MTOCJIENCTBUI; HUUTOXHAS CIEIKA HENEHCTBUTEIbHA C MOMEHTA
ee coBepuieHus (ct. 166, 167 I'K).

JocTaToyHO MUPOKO pacnpoCcTpaHEHa B IOPUANYECKON HayKe TOYKa
3peHUsI, B COOTBETCTBUM C KOTOPOIl OpayHbIil JOTOBOP, 3aKA0UYaeMBblil
JI0 pEerucTpaluu opaka, mpeacTaBisieT CO00i YCIOBHYIO CIEIKY . Y CI0B-
HOI CUMTAeTCs CIeKa, eCJIM CTOPOHBI ITOCTABUIN BO3HUKHOBEHUE MU
npeKpalleHre mpaB U 00s13aHHOCTE! B 3aBUCUMOCTb OT OOCTOSITENIbCTBA,

! Cocunamposa H.E. bpauHblii 1oroBop: rpaBoBasi pUpo/a, ColepKaHue, rpekpalie-
nue. C. 76.

* Cwm., HanipuMep: Aumoxkonsckas M.B. Cemeiiroe ipago. M.: FOpucts, 1996. C. 167; Ha-
cToJibHast KHura Hotapuyca: B4 1. T. 3. C. 13.
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OTHOCHUTEJIbHO KOTOPOr0 HEU3BECTHO, HACTYIIUT OHO WJIM HE HACTYIIUT
(ct. 157 TK).

ITockonbKy 3akioyeHre Opaka 3aBUCUT OT BOJIM JIMLI, paHee 3aKIio-
YUBIIMX OpaYyHbIil JOTOBOP, MOCTOJIBKY OHO (3aK/II0YeHUE Opaka) He MOXET
CUUTATBCSI «OOCTOSATEILCTBOM, OTHOCUTEIbHO KOTOPOIO HEM3BECTHO, Ha-
CTYITUT OHO WJIM He HacTynuT». ClienoBaTeIbHO, KBaTU(UKAIIMsI OpadyHOTO
JIOrOBOpa B paccMaTPUMBAaeMOM CUTYallMKd B KaueCTBE YCJIAOBHOM CHEIKU
HECOCTOSITe/IbHA.

Kak yxe oTMevanocs, 6pautsie 002060pbl 004eKaArOMCsl 8 HOMAPUANLHYHO
@opmy. Odnako dozcoeopel, 3akaouentsie ¢ 1 aneaps 1995 e. no 1 mapma
1996 2.', umerom cuny u 6e3 HomapuanrbHozo opopmaenus. OObsCHSIETCS
370 TeM, uTo ['paxxgaHckuii Kogekc P®, BriepBble yCTAaHOBUBILUIA BO3-
MOXHOCTb 3aKJIFOUeHUsI OPayHOro IOroBopa, He MpeaycMaTpuBajl 00si-
3aTeJIbHYI0 HOTapuaibHylo ¢hopmy. [ToaTOMYy 10TOBOD, 3aKJII0OUEHHBII
CyIIpyraMHU B IIPOCTO# MUCbMEHHOM (hopMe B YKa3aHHBIN MEPpUO, UMEET
IOPUINYECKYIO CUIIY B YaCTH, He MPOTUBOpeYallieii mojoxenusm Cemeii-
Horo kojekca (ct. 169).

B nutepaTtype BbICKa3bIBAaeTCs MPEIIOXKEHHUE O 1LIeJIeCO00pa3HOCTU
«YCTaHOBUTH B 3aKOHOJIATEIbBHOM TOPsIIKE HOPMY 00 00s13aTeIbHOCTH OT-
METKU O 3aKJII0YeHUU OpauyHOro A0roBopa B CBUIETENILCTBE O 3aKII0YEHUN
6paka. KpoMe Toro, B Tex ciiy4asix, KOIjia Cympyr sIBJII€TCS ITpeapuHUMa-
TeJIEM WJIM CTAHOBUTCSI UM B TIOCJIEAYIOIEee BPEMsI, €ro OpavyHblil JOroBOp
JOJIKEH OBITh 3aperMCTPUPOBAH B OpraHax rOCyIapCTBEHHOI perucTpaiuu
TOJ1 YIpo30ii MPU3HAHUS €T0 HEIeWCTBUTEIbHBIMY . Takue npenioxkeHust
00YyCJIOBJIEHBI CTPEMJICHUEM 00ECIICUUTh IIpaBa KPEAUTOPOB IIPU 3aKITIO-
YeHUU OpavyHOTro I0TOBOpA.

Bpsin v Takast mo3uLiMs 3aciy>KMBaeT MOMIEPXKKU, B YACTHOCTH, TTOTO-
My, YTO BHECEHUE OTMETKU O 3aKJIIOYEHUM OPavyHOro J0roBopa B CBUAETE b~
CTBO O 3aKJIIOYEHUU OpaKa MIPOTUBOPEYMT CYIIECTBY JAHHOIO JOKYMEHTA.
OHO BbIIaeTCs B yIOCTOBepeHUE (haKTa rocy1apCTBEHHOM perucrpalnumn
opaka (ct. 8, 30 ®enepanbHOro 3akoHa «O0 akTax rpakIaHCKOIO COCTO-
SIHUS»), Y TOJIbKO (YTO, BIIpOYEM, HE yMasieT 3HaUeHUsI CBUACTEILCTBA).
A ¢ TOYKHU 3peHHUs] TPAKTUIECKOM TaKue IEHCTBUSI MOTYT ObITh BeChMa
3aTPYAHEHBI, €CIU YUECTh, YTO OpauHbIe TOrOBOPBI MOTYT 3aKJII0YAThCS,
M3MEHSTbHCS, PACTOPraThesl (IIPUYEM BCE 3TO MOXET IMTPOUCXOAUTh HEOTHO-
KpaTHO), NPU3HABAThCS HEACHCTBUTEIbHBIMMU.

! JlaTbl BCTYILUIGHNSE B CHJIY COOTBETCTBEHHO YacTH MepBoii ['paxiaHcKoro Kogekca PD
n CemeiiHoro Kojekca PO.

* Peymog C.H., 3akasuna HU.C. Yxa3. cou. C. 28—29.
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§ 2. Copep>KaHune 6payHOro Jorosopa

I'paxxmaHCcKO-TIpaBOBOM xapakKTep OpavyHOIo JOTOBOpA HE O3HAYaeT
OTCYTCTBUS CIIelIU(DUUIECKUX YEPT, CBOMCTBEHHBIX TOJIBKO 3TOMY THUITY
COTJIAllIEHU, MO3BOJISIIOIIMX OTIMYATh €ro OT BCEX MPOYMX I'pakaaH-
CKO-TIpaBOBBIX cAenoK. Cywecmeosanue smux 0ocoobix uepm (NPU3HAK08)
b6pauHo020 002080pa 06yCcA061eHO 0COObIM CYOBEKMHbIM COCMABOM OAHHO20
coenaulerus u e2o HanpPaeAeHHOCMbI UAl, 8 bonee obuem niaue, cneyu@u-
Koil cemeiinbix omuourenuii. O61IEe TIPaBUIO, U3JTOKEHHOE B 1I. 4 cT. 421
I'K P®, 0 TOM, 4TO «yCJIOBMS JOTOBOPA OMPENEIIIOTCS 10 YCMOTPEHUIO
CTOPOH», KOHKpeTtusupyercs B ¢T. 42 CK P®D npeameroMm u cyobeKTaMu
COIJIAIICHUS.

B coorBerctBuu ¢ m. 1 ct. 42 CK P® GpayHbIM JOrOBOPOM CYIIPYTH
BIpPaBe U3MEHUTD YCTAHOBJIEHHBIN 3aKOHOM PEKUM COBMECTHOM COOCTBEH-
HOCTH, YCTAHOBUTH PEXXUM COBMECTHOI, 10JIEBOI MM pa3/iebHOU c00-
CTBEHHOCTHU Ha BCE X MMYIIECTBO, HA €ro OTASIbHBIC BUIBI MM HA UMY-
LIECTBO Kaxmoro u3 Hux. Cynpyru BIipaBe ONpeaeuTh B OpauHOM TOTOBOpe
CBOM MpaBa 1 00s1I3aHHOCTH T10 B3aUMHOMY COZIEPKaHUIO, CTIOCOOBI yJacTUsI
B 10XOAax APYT APYra, MOPSIAOK HECEHUS KaXIbIM U3 HUX CEMEUHBIX pac-
XOIOB, OTIPEACIUTh UMYIIIECTBO, KOTOPOE OyIAET MepeaaHo KaxkIoMy U3 HUX
B cllyyae pacTOpXKeHMs Opaka, a TakxKe BKIIIOUMTH B OpayHbIi TOTOBOP
J100bIe UHbBIE TTOJOXEHUS, KACaOIIMecs] UMYIIIECTBEHHbIX OTHOIIEHU N
CYMPYTOB.

IIpedmemom bpaunoeo 0oeosopa modcem Obimb KAK yiice HaANCUMoe UMyuje-
cmeo, mak u mo, Komopoe 0ydem Haxicumo cynpyeamu 6 6yoyuiem. Bozmoxncro
BKAIOUEeHUe 8 NPeOMem COAQUIeHUS U YCA08ULL N0 N0B0OY UMYUeCmea, NPUHAo-
Aexcauie2o moabko 00HOMY U3 CYnpyeos.

He uckitoueHo 1 3akiitouyeHrne OpavyHOro 10roBopa, coaepkaHue Ko-
TOPOTO CBOIUTCS K PETYJIMPOBAHUIO OTHOILIEHUH MO TTOBOAY UMYILIECTBA
Kaxaoro (UM OgHOTro) u3 cynpyroB. Hanpumep, 3akiaiouaercst OpauHbli
JIOTOBOP, TIPEAYCMAaTPUBAIOIINIA, YTO BCE MMYILECTBO, MMPUHAICXKaBIIIEEe
KaXXJIOMY M3 CYIIPYroB 0 3aKJII0YeHUSsT Opaka, MpU3HAeTCsl MX 0o0I1eit co-
BMECTHOI COOCTBEHHOCTBIO, WM YCTAHABIMBAIOIIWIA, YTO OTACIbHBIC BUIbI
MMYIIECTBA KaXKI0Tr0 M3 CYNPYyroB (IOMyCTUM, OOBEKTHI HEABUKUMOCTH )
MOCTYIAIOT B OOIIYI0 COBMECTHYIO COOCTBEHHOCTh. bpauHbIM 10TOBOpOM
MOKHO MPEAYCMOTPETh TAKKE MePEX0 B 00IITYI0 COBMECTHYIO (MJIM OOIIIYIO
JOJIEBYI0) COOCTBEHHOCTb MMYILIECTBA, MPUHAIJIEKAIIIETO OJHOMY U3 CY-
npyroB. Hampumep, CTOpOHBI MOTYT JOTOBOPUTLCS O Tiepenaye B OOIIYIO
COOCTBEHHOCTD (0JIEBYIO MJIM COBMECTHYIO) KBapTUPHI, MPUHAIJIeKAaIIICi
OIIHOMY U3 CYIIPYTOB.
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[To cBoeli mpaBOBO# MPUPOIIE TAKOTO POJia COTTIALIEHUST B PsIe CIyJaeB
CXOKU C TOTOBOPOM JapeHMs UJIM MEeHbI. Ho OCKOJIbKY BOZMOXHOCTb UX
3aKJItoueHus1 ycTaHoBIeHa CeMelHbIM KOJIEKCOM M OHU KBATU(DUITUPYIOTCS
B KayecTBe OpavyHbIX JOTOBOPOB, TO HOPMBbI TPAKIAHCKOTO 3aKOHOIATE b~
CTBa O TapEHUU UJIM MEHE B JAHHOM CJlydae He MPUMEHSTIOTCS.

BMecTe ¢ TeM MHOTrIA 3aKJII0YAI0TCs «OpayHble JOTOBOPbI», IIPEAyCMa-
TPUBAIOLIME TIEPEXO UMYILIECTBA, TIPUHAICKAIIIETO OTHOMY U3 CYTTPYTOB,
B COOCTBEHHOCTb ApYroro cyrnpyra. Harnpumep, xxuioe nomeuieHue, npuoo-
pETEeHHOE OTHUM U3 CYTPYTOB JI0 3aKJIIOYeHUs Opaka, o 6payHOMY 10TO-
BODY Iepe/iaeTesi B COGCTBEHHOCTh APYroro cynpyra. Kak npencrasisiercst,
Takas cIeiKa ABligeTcs HemeicTBuTeabHOi. B cuny 1. 2 cr. 170 TK PO
MPUTBOPHAS CHEJIKA, T.€. CeJIKa, KOTOpasi COBEPILIEHA C 11eJIbI0 PUKPHITH
JIPYTYIO CIEJKY, HUYTOXHA. B MpruBeeHHOM ITpUMepe CTOPOHBI B IEHCTBU-
TEJIBHOCTU MMEJIU B BUIY JIapeHue, T.e. 0e3BO3ME3IHYIO Mepeiady Belin
B cobcTtBeHHOCTD cynpyra (ct. 572 I'K). CrnenoBatenbHO, TAKOM «OpayHbIit
JIOTOBOD» SIBJISIETCS HUYTOXHOM CHEJTKOM, a K CIeJIKe, KOTOPYIO CTOPOHBI
JNEHCTBUTELHO UMENN B BUAY (K TapeHMI0), C YIETOM CYILECTBA CIEIKU
MPUMEHSIOTCST OTHOCsIIMeCs K Heit HopMbl (11. 2 ¢T. 170 I'K), T.e. HOpMBI
o napeHuu (ct. 572—581 I'K).

CkaszaHHOe, OJJTHAKO, HE 03HAYaeT, YTO HEIOYCTUM IePeX0/] B CHITY
OpayHOro JOTOBOPA MMYIIECTBA OJHOTO U3 CYNPYroB B COOCTBEHHOCTh
npyroro. Eciu comaiieHueM CynpyroB peryupyroTcsi UMYIIECTBEHHbIC
OTHOILIEHMSI MEXIy HUMU U B TOM YMCJIe TpelycMaTpuBaeTcs rmepenaaya
MMYIIECTBA, MPUHAIIEXKAIEr0 OMHOMY U3 CYIIPYTOB, IPYrOMY, TO TaAKOE
coryanieHue NpeacTaBisieT co00il GpayHbIil JOTOBOP, COOTBETCTBYIOLLIMIA
TpeGoBaHUSIM 3akoHa. Eciu ke conepaHue A0roBopa UCUepIbIiBaeTCs
TOJIBKO 00SI3aHHOCTBIO TIepeaaTh UMYILECTBO IPyromMy cynpyry (6e3Bo3-
ME3HO WM B3aMEH BCTPEUHOTIO MPEJOCTaBIEHMS), TO TAKOE COIJIallieHUe
MpU3HaBaTh OPaYHBIM JOTOBOPOM HET OCHOBaHMUIi. K cooTBeTCTBYIOIIUM
COTJIAIIEHUSIM HOPMbI 3aKOHOAATEILCTBA O OPaYHOM JOTOBOPE HEIpH-
MEHUMBI. B 3THX ciiyyasix OTHOIIEHUS] CTOPOH PEryJIUpPYIOTCS TTpaBUIaMiy
0 JapeHUU, KyTule-TIpoJaxe, MeHe U T.1.

B 6paunom doeosope mocym codepicamovcs YCa08Us, KACAUUecs 8ce2o
umymwecmea (umerowe2ocs U moeo, Komopoe 6ydem Haxicumo 8 0yoyujem).
Ho uawe cynpyeu npubeearom k 6pauHomy 002080py ¢ Ueavbio onpedesums
npaesoeoil pexcum omoenbHuIX 61008 umyuwecmea (Hedsuxicumocmu, aKyuil
u m.n.). B makom cayuae umyuecmeo, He YROMAHymoe 8 OpauHom 002080pe,
no-npejcHemy 518A3emcst 00uell CoeMecmHol COOCMEEHHOCIbIO CYNPY208.

1o o6wemy npasuny 6paunslii 002080p s615emcs 6eccpoHHbIM, 0OHAKO CO2Aa-
UleHUe MOJCem HOCUMb CPOHHbLI XapaKmep, T.€. 3aKIIIOYaThCS Ha OIpeesieH-
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HBI CPOK, HAaIIpUMep Ha IiaTh Ui 25 net. JIpyroe neno, 4to, ycTaHaBIMBast
KaKue-11ub0 CpOKHM CYLLIECTBOBAHMS IIPaB 1 00SI3aHHOCTE, TIpeaycMaTprBa-
€MbIX OpauyHbIM JOTOBOPOM, HEOOXOAMMO YIUTHIBATH CIIELIM(DUKY TOTO WU
MHOTO npasa. Tak, BelllHbIe MpaBa, Kak IIPaBUIIO, SIBJISTIOTCSI OECCPOUYHBIMU.
ITosTOMy B GpayHOM IOrOBOPE HE MOXET ObITh YCTAHOBIICHO, YTO, HATIPUMED,
KaKoe-HUOYIb UMYIIECTBO MIEPEXOAUT B COOCTBEHHOCTD CyMpyra (Cynpyru),
MPEIIIONIOXKUM, Ha TISITh JIET (K COXKAJIIEHUIO, BCTPEUAIOTCS U TaKUe «pelie-
HUs1»). BMecTe ¢ TeM 10roBopoM MOXXHO YCTaHOBUTh, YTO IPaBO COOCTBEH-
HOCTH Ha Ty WJIY UHYIO Belllb OyIeT MPUHALIEXKATh, PEATIOIO0KIM, CYTpyTe,
HO TI0 UCTEYEHU U OTIPeAe/IEeHHOTO Neproaa BpeMeHU (M (M) TIpy HaTnIuu
orpee/IeHHBIX YCIOBMIA) TaHHAs BElb MepeiaeT B OOIIYI0 COBMECTHYIO
COOCTBEHHOCTb CYITPYTOB, WK B OOIIYIO 10JIEBYI0 COOCTBEHHOCTb CYIPYTOB
(¥ B 3TOM K€ IOTOBOPE MOKHO IPEIYCMOTPETh 10JI1), WU B COOCTBEHHOCTD
OIIHOTO cyrpyra. B oTHolLIeHUM Xe 00s13aTe/IbCTBEHHbBIX IPaB yCTaHOBJIE-
HME CPOKOB MX CYILIECTBOBaHMSI HUYEM He orpaHnyeHo. Hanpumep, MOXHO
YCTaHOBUTD, UTO HECEHNE CEMEIHBIX PaCXOI0B OCYIIECTBISICTCS KaXKIbIM
M3 CYIIPYrOB IIOOYEPEIHO B TEUEHUE OMPEAEICHHOTO BpeMEHHU (JIOIYCTUM,
TepBbIe TIOJITOAAa UX HECET CYIIpyra, BTopble — cymnpyr). Henb3s nckiouarhb
TaKKe BO3MOXHOCTb COCTaBJICHUSI rparKOB.

BpauHbie 10roBopbl MOTYT COBepLIaThCs 1o yciaoBueM. [Ipuyem ycio-
BUSI MOTYT OBITh CAMBIMM pa3HbIMU. JlymaeTcs, 4yTo B ciiydasx (1. 2 cT. 42
CK), xorga roBOopUTCsI O BO3BMOXKXHOCTH TTOCTaBUTh BOZHUKHOBEHUE WU
MpeKpalleHue rpaB U 00s13aHHOCTEI B 3aBUCUMOCTb OT HACTYILICHUSI WU
OT HEHACTYIUICHUsI OIpeNe/IeHHBIX YCIOBUI, UMEIOTCS B BUAY HE TOJbKO
YCIIOBHBIE CIEKU (B MX OOBIYHOM I'PakIaHCKO-IPaBOBOM 3HAYEHUM ).

Bo-nepBhIX, yCI0BUSI, BKJIIOUaeMble B OpayHbIii JOTOBOP, MOTYT ObITh
OTJIaraTeJIbHbIMU WJIM OTMEHUTEJIbHBIMYM B TOM 3HAY€HUHU, KOTOPOE BKJIa-
IbIBaeTCs B 3TU NoHATHS cT. 157 TK PO.

J10roBOp CYMTAETCSI COBEPLICHHBIM T10J] OTJIaraTeJIbHbIM YCIOBUEM, €CIIU
CYIIPYTHY MOCTaBWJIM BOBHMKHOBEHME ITPaB 1 00s13aHHOCTEM B 3aBUCUMOCTD
OT 00CTOSTEILCTBA, OTHOCUTEIbHO KOTOPOIO HEM3BECTHO, HACTYIIUT OHO
WM He HacTynuT. Hampumep, Cyripyru COXpaHsItoT pexkiuM o0IIeii COBMECT-
HOI COOCTBEHHOCTU Ha MMEIOILIYIOCSI Y HUX KBAapTUPY U JOTOBapUBAIOTCS
0 TOM, YTO B CJIyyae NprOOpPEeTeHUsI HOBOI KBAPTUPHI B ITOPSIIKE HACIEO-
BaHUsI OHA CTAHET COOCTBEHHOCTBIO CYIIPYTH.

JIoroBop cuMTaeTcs 3aKJIIOYEHHBIM O] OTMEHUTEIbHBIM YCIOBUEM,
€CJIM CYNPYrY MOCTaBWIM MpeKpallleHue IpaB U 00sI3aHHOCTEl B 3aBUCH -
MOCTb OT 00CTOSITEILCTBA, OTHOCUTEIbHO KOTOPOrO HEM3BECTHO, HACTYITUT
OHO WM He HacTynuT. Eciiu, 1omycTtyM, B IpUBEIEHHOM MPUMEpe CYIpyru
JMOCTUTJIM COTJIAIIEHUSI O TOM, YTO KBapTUpa, UMEIOIIAasCsl HA MOMEHT 3a-
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KJIIOUEHMSI IOTOBOpa U SIBJISIIOIIASICS OOILEe COBMECTHOU COOCTBEHHO-
CTbIO, C MOMEHTA TIPUOOPETEHUSI HOBOI KBapTUPHI (KOTOpast CTaHET CO0-
CTBEHHOCTBIO CYIIPYTH) MEPEXOAUT B COOCTBEHHOCTD cyTipyra'. JlaHHoe
yCIIOBUE — MPUOOPETEHNE HOBOI KBAPTUPHI — SBJISIETCSI OMHOBPEMEHHO
M OTJIaraTeJIbHbIM, U OTMEHUTETbHBIM.

B Tex ciyuasix, Korma HaCTYIUICHUIO YCIOBMST HEIOOPOCOBECTHO BOC-
MPETSITCTBOBAJ OIUH U3 CYIIPYTrOB, KOTOPOMY €T0 HACTYTUICHUE HEBBITOHO,
yCJIOBUE TIPU3HAETCST HACTyMUBIIUM. COOTBETCTBEHHO €CJIY HACTYILJICHUIO
YCJIOBUST HETOOPOCOBECTHO COACHCTBOBAII CYMPYT, KOTOPOMY €0 HACTYILIe-
HUE BBITOIHO, YCIOBHE TIPU3HACTCSI HEHACTYIIMBILIM.

Bo-BTOpBIX, KaK MPencTaBIsieTCsI, CTOPOHBI MOTYT MTOCTABUTh BO3HUK-
HOBEHUE, U3BMEHEHUE WIN TIpeKpallleHue IIpaB U 00sI3aHHOCTEH, TIpeaycMa-
TPUBaEMbIX OpauHBIM TOTOBOPOM, B 3aBUCHMOCTh OT YCJIOBUI, HACTYIIJICHE
WJIM HEHACTYTUIEHUE KOTOPBIX 3aBUCUT OT BOJIM CTOPOH.

BaxxHo oTmMeTuth, uTo CemeliHblii KoOeKkc codepicum AUl NPUMEPHbLLL
nepeuens yca08ull OpauHo2o 002080pa, NPU SMOM YKA3AHbL UX Npedensl — moab-
Ko umyujecmeeHnHvle omuouienus. Hedonycmumo exawoueHue é doeoeop ycao-
BULL O NUYHBIX HeUMYUeCmeeHHblX omHoulenusx. Taxk, HeJIb3sl COTJIaCUTHCS
C BKJIIOUEHMEM B OpauyHBbIii JOTOBOP TaKMUX MOJOXEHUI, KakK: «f 00s3yIoch
HayaTh MOJATOTOBKY K IMOCTYIJICHUIO B BY3, C TEM YTOOBI B CJICAYIOIIEM TOIY
MPUCTYIIUTH K BEUEPHEMY WJIM 3204HOMY OOYUYEHMUIO IT0 MOEMY BBIOODY»,
«5I HaMepeHa OpOCUTh KypuTh, TI0JIarasi, 4To 3Ta MPUBbIYKA OyIeT TToMe-
XOW [UIs1 OyIYILEro MaTepUHCTBA», «5 He HAMEPEH OrpaHUYUBATH CAMO-
CTOSITEJIbBHOCTD XEHBI, YTO HE TOJKHO CYNpPYroi MOHUMAThCS KaK MpaBo
3JI0yHOTPeOISITh SMAaHCUITMPOBAHHOCTBIO»®. EC/in Takue yciioBust OyayT
BKJIIOUEHBI B IOTOBOP, TO C TOYKM 3pEHUS IOPUINYECKON B 3TOI YaCTH CO-
IIalieHue OyaeT CYNTAThCS HeAeHCTBUTEIBHBIM, a MMPAKTUYECKN CTOPOHBI
(M ogHa U3 CTOPOH) OYIYT BBEACHBI B 3a0/TyKICHUE.

CeMeiHbBIN KOIEKC CONEePXKUT CIIeMaIbHYI0 HOPMY, 3aIlpelaiolIyio
OorpaHMYEeHUE MpaB U CBOOOM CyrnpyroB. Tak, 3ampeliaeTcsl BKIIOUYeHUE

! Pasymeercst, 0 MOMEHTE BO3HMKHOBEHHSI [IPaBa COOCTBEHHOCTH (1 IIPEKPALLEHS T1pa-
Ba 00I11Ieii COOCTBEHHOCTH) B IAHHOM CJlydae TOBOPUTCS OYeHb yCJIOBHO. B cuty 1. 2 cr. 8.1
I'K P® mipaBa Ha MMYLIECTBO, MOJUIeXallle TOCYIapCTBEHHOM pEerucTpalui, BOSHUKAIOT
C MOMEHTa PErucTpaliMy COOTBETCTBYIOIIMX MTPAB HA HETO, €CJIM MHOE HE YCTAHOBJIEHO 3aKO-
HoM. [TpaBo COOCTBEHHOCTH Ha HEABMKUMOCTD, €T0 BOSHUKHOBEHUE, TIEPEXO/I U IpeKpaliie-
HUeE MOJUIeXaT rocy1apCTBEHHO perucTpaiuy B ETMHOM rocy1apcTBEHHOM peecTpe yapesk-
neHusmu toctuium (. 1 cr. 131 I'K). CrenoBateibHO, B JaHHOM ITpUMepe KBapTUpa, HaXxo-
nsiasics B oouieit CoOCTBEHHOCTH, CTAaHET COOCTBEHHOCTBIO OJTHOTO M3 CYNIPYTOB C MOMEHTA
BHECEHMUST COOTBETCTBYIOIIEH 3aITMCHU B TOCYIapPCTBEHHBII peecTp.

? CM.: OCHOBHBIE IPAKIAHCKO-TIPABOBBIC JOKYMEHTBI: 00pa3iibl / COCT. 1 aBT. KOMMEH-
TtapueB 3.M. Mypanbsii. M.: BEK, 1997. C. 185.
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B IOTOBOP OIpaHUYEHUI TTPAaBOCITIOCOOHOCTHU U IEECITOCOOHOCTHU CYIIPYTOB.
[TosToMmy ciemyeT mpu3HATh HEMPHUEMJIEMbIM BKIIOUEHHME B OpauyHbIi 10-
rOBOP, HaIIpUMep, TAaKOro ycioBus: «B HacTosimit MoMeHT MHe, IBaHOBY
WBany MBaHoBMYYy, TipeaiaraeTcs padboTa B Ka3uHO, Te S Mpeke padora,
HO, yBaXkast MHEHHE CYPYTH, KOTOpasi K 3TOMY OTHOCUTCSI HeTaTUBHO, TTO/I-
TBEPKIal0, YTO MOU AajibHEeHIIKe TJIaHbl ¢ pa00TOM B TAKOTO poja 3aBee-
HUSIX HE CBsI3aHbl. BMecTe ¢ TeM Moe IMYHOE OTHOIIEHUE K NeSITeIbHOCTHU
Ka3uHO U K TeM, KTO 3aHSIT TPYJAOM B HUX, OCTAETCS MOJOXUTEIbHBIM» .
U neno He B CIOBECHOI «000104Ke» ycioBUsl. OHO OrpaHUYMBAaET MPaBO-
criocobHocTb (cT. 18 I'K), 9yT0o HegomycTUMO.

CornacHo 11. 3 ¢t1. 22 'K P® caenku, HanpaBieHHbIE HA OrpaHUYEHUE
MPaBOCITIOCOOHOCTH 1 1€€CTIOCOOHOCTH IrpaXkIaH, HUUTOXHBI.

He momyckaercst 6pauHbIil 1OTOBOP, OTPAaHUYMBAIOIINI BO3MOXKHOCTD
cympyra odopalaThCs B Cy[ 3a 3allIUTON CBOUX MpaB KaK OT TPETbUX JIUII,
TaK ¥ OT IPYrOro Cympyra.

[IpaBa u 00513aHHOCTU CYNIPYTOB B OTHOILIEHUHM AETEil PeryInupyroTcs
HopMaMu CeMeitHOTo KoaeKca M MHBIX 3aKOHOAATeIbHBIX akTOB. OCHOBHAs
4acTh 9TUX HOPM — UMIIEPaTUBHAS, T.€. UHOE PETYIMPOBAHME UX JOTOBOPOM
He JoImyCcKaeTcs.

3anpeiaeTcsl BKIIOYEHUE B TOTOBOP YCJIOBUMA, MpeaycMaTPUBAIOIINX
OTrpaHMYeHUE MTPaBa HETPYIOCITOCOOHOTO HYXKIAIOIIErocs CYNpyra Ha 1o-
JIy4eHUE COMEPXKAHMUSI.

He nomyckaercst KabasbHBI OpayHbIil TOrOBOP, T.€. COTJIAIIEHUE, CO-
Jepxaliee yCIoBHsl, KOTOPhIE CTaBsIT OMHOTO U3 CYIIPYroB B KpaiiHe He-
GuaronpusitHoe nojioxkenue. Kak ciaenyer u3s cr. 179 'K P®D, x Takum
CorjlallleHUsIM OTHOCUTCSI OpauHbIil JOTOBOP, KOTOPBII OMWH U3 CYIIPYTOB
OBLI BBIHYXXIIEH 3aKTIOYUTD BCJICACTBUE CTEUCHUSI TSKEIBIX 0OCTOSITEILCTB
Ha KpaiiHe HEBBITOAHBIX JIJISl Ce0s1 YCIIOBUSIX, YEM JAPYTOii CYIPYT BOCIIO/Ib-
30BaJICs.

Henb3s Takke 3akioyaTh OpauyHbIil JOTOBOP, €CY €TI0 YCIOBUS CTaBSIT
OITHOTO U3 CYIIPYTOB B KpaifHe HeOJaronpusaTHOE MOJIoKeHue (Iaxe eciu
HET TaKUX MPU3HAKOB KabaJIbHOM CAEJIKU, KaK COBEPIIIEHHE €€ BCICACTBUE
CTEUEHMUSI TSKEJTBIX OOCTOSITENIbCTB, UEM JIPYTOH CyNpPyT BOCIIOIB30BAICS ).
Ecnu Bce-Taku 3aKi1i0ueH TaKoit OpayHbIil TOrOBOP, TO OH MOXET OBbITh
MpU3HAH HeleCTBUTEbHBIM MOJIHOCTBIO MM YyacTUuHO (cT. 44 CK).

Kpome Toro, 6pauHblit JOroBOp HE JOJKEH MPOTUBOPEUUTh OCHOBHBIM
HayajaM CeMEHOro 3aKoHomaTelbcTBa. B yactHoctH, B 11. 4 cT. 1 CK PD

' OCHOBHBbIE IPaXIAHCKO-TPABOBbIE JOKYMEHTBI: 00pa3iibl / COCT. M aBT. KOMMEHTAapUEB
D.M. MypanpsH. C. 186.
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yKa3aHo, YTO 3aMpeIlaroTcs J00bIe OrpaHUYEHMS TIPaB rpakaaH Mpu BCTy-
TUICHUM B OpaK M B CEMEHHBIX OTHOIIICHUSIX IO TIPU3HAKAM COIIMAJbHOIA,
pacoBOi, HALIMOHAJIBbHOM, SI3bIKOBOM WJIM PEIUTUO3HOU NPUHALIEXKHOCTH.

§ 3. lameHeHMe 1 pacTop)KeHne 6payHoro gorosopa.
Mpu3HaHWe 6payHOro 4OroBopa HeAeNCTBUTENIbHbIM

PernameHTalyst OCHOBaHMI U3MEHEHMS M PACTOPKEHUSI OPaYHOIO 10~
roBopa coaepxXuTcs Kak B CeMeitHOM, Tak U B [ paxkmaHCKOM KOJeKce.

BbesycnoBHO, beckongaukmuoe usmenerue u pacmopicerue 002060pa 603-
MOXCHBL N0 coanacuio cynpyeos. Jleiicmeue 6paunoeo 002080pa NPeKpauaemcsi
¢ MOMeHma npeKpaujerus opaKa, 3a UCKAHeHUuem mex 00513amenbcme, Ko-
mopoie npedycmompensl OpauHbIM 002080POM HA NEPUOO NOcAe NPEKPaUeHUs
opaka. B cootBeTcTBUM O cT. 16 CK P® Gpak npekpaiiiaetcst BCIeACTBUE
CMEPTU WJIK OOBSIBIICHUSI CYJIOM OIHOTIO U3 CYIpyroB ymepuium. Kpome
TOr0, 6paK MOXET OBbITh ITPEKPAILEH ITyTEM €r0 PACTOPXKEHMSI T10 3asIBJICHUIO
OJIHOTO WJIM 0OOMX CYIIPYIOB, a TAaKXKe 110 3asiBJICHUIO OIleKYHa CyIIpyra,
MPU3HAHHOTO CYIOM HEeeCIIOCOOHBIM .

CornacHo cT. 43 CK P® ogHOCTOPOHHMIT OTKA3 OT UCITOJTHEHUST Opay-
HOTO IoroBopa He pomnyckaercs. OIuH U3 CYyIIPyroB MOXeT TpeOOBaTh U3Me-
HEHUSI WJIK PaCTOPXKEHMS JOroBOpa IO PEIIEHMIO CYIa MPU CYILIECTBEHHOM
HapylLIeHUH TOrOBOPa BTOPLIM CYIIPYTOM, T.€. IIPY TAKOM HapYIIEHUH 10T0-
BOpa OJHUM U3 CYIIPYrOB, KOTOPOE BJICYET JJISI IPYroro yiuepo, BCIeACTBIE
KOTOPOI'O OH B 3HAUMTEJILHOM CTEIEHM JIMILIAETCS TOrO, Ha YTO ObLI BIIpaBe
PacCUYMTHIBATD MPU 3aKII0YECHUM OpavyHOro JOroBOpA.

OcHosaHuem 045 U3MeHeHUs UAU pacmopdiicerus OpauHoz2o 002080pa 18-
AAEMCSL CYuecmeenHoe UsMeHeHue 00Cmosmenscme, U3 Komopulx CMopoHbl
ucxoduau npu 3axaroueruu doeosopa (ct. 451 I'K).

N3MmeHeHne 00CTOSITEILCTB MPU3HACTCS CYILIECTBEHHBIM, KOTIa OHU
M3MEHWINCh HACTOJBKO, YTO €CJIM Obl CTOPOHBI MOIJIM 3TO Pa3yMHO IPEe-
BUJIETb, TO JOTOBOP ObUI ObI 3aKJIIOUEH HA 3HAYUTEIHHO OTIMYAIOLIUXCS
YCJIOBUSIX WJIM BOOOIIE HEe ObLI Obl MMU 3aKJIIOUEH (HalpuMep, CTOPOHBI
BBISICHUJIU, YTO SIBJISIIOTCSI POACTBEHHUKAMM ).

B Tex ciyyasix, Korjaa Cynpyru He JOCTUIJIM COIJIALEHUST O PACTOPXKEHUM
WY TIPUBEICHUU JOTOBOPa B COOTBETCTBME C CYLIECTBEHHO M3MEHUBILIM-
MUCS O0CTOSATENILCTBAMMU, IOTOBOP MOXKET OBITh PACTOPTHYT JIMOO U3MEHEH

' Cm.: KommenTapuii k CemeiiHoMy Kozekey Poccniickoit ®enepamyn / [ox pes.
I1.B. Kpamenunuukosa. C. 66—83.
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CYIOM 110 TPEOOBAaHMIO 3aMHTEPECOBAHHOI CTOPOHBI ITPY HAIMYMU OTHO-
BPEMEHHO YEThIpEX YCIOBUIA:

e BO-IIEPBbIX, B MOMEHT 3aKJIOYEHMUS JOTOBOPA CTOPOHBI UCXOIUIU
13 TOTO, YTO TAKOTO U3MEHEHUS OOCTOSITEILCTB HE TIPOM30MICT;

e BO-BTOPBIX, U3MEHEHUE OOCTOSITEILCTB BBI3BAHO MPUUYMHAMU, KO-
TOpPBIEC 3aMHTEPECOBaHHAsI CTOPOHA HE MOTJIa MPEOa0JIeTh MOCHe UX
BO3HMKHOBEHMUSI;

e B-TPETbMX, UCTIOJHEHHME TOTOBOPA HACTOJIbKO HAPYIINIO OBl COOT-
BETCTBYIOIIIEE IOTOBOPY COOTHOIIEHNE UMYIIIECTBEHHBIX MHTEPECOB
CTOPOH M MOBJIEKJIO OBbI IJISI 3aMHTEPECOBAHHOM CTOPOHBI TaKOit
yiepo, YTO OHA B 3HAYUTEIBLHON CTENeHH JUIIMIACh OBl TOTO, HA YTO
ObLi1a BIIPaBe paCCUMUTHIBATH MPU 3aKJIIOUEHUU JOTOBOPA;

e B-YETBEPTHIX, U3 CYILIECTBA TOTOBOPA HE BBHITEKAET, YTO PUCK U3-
MEHEHMST 00CTOSITENILCTB HECET 3aHTepeCOBaHHAs CTOPOHA.

B ciyuae pacTop:keHust 6pauHOro 10roBopa BCASACTBUE CYIIECTBEHHO
M3MEHUBIINXCS OOCTOSITEILCTB CY/I IO TPEOOBAHUIO OTHOTO U3 CYIIPYTOB
oIpenessieT MOCISACTBUS PaCTOPKEHUST TOrOBOPa MCXOs U3 HEOOXOM1-
MOCTH CITPaBEIIMBOrO paclpeneeHHsI MEXIy CTOPOHAMM PacXoI0B, TO-
HECEHHBIX MU B CBSI3U C UCITOJTHEHUEM 3TOT0 TOrOBOPa.

Kpome Toro, uamMeHeHre 10roBopa B CBSI3U C CYIIIECTBEHHBIM M3MEHE-
HUEM O0CTOSITENIbCTB AOIYCKAETCsI IO PEIICHUIO CYIa B UCKITIOUUTEIbHBIX
cyyasix, KOra pacTOp>KeHUe JOTOBOpa MPOTUBOPEUYUT OOIIECTBEHHBIM
MHTepecaM JIM00 BJICUYET /I CTOPOH YIIepO, 3HAUYNTETbHO MPEBBIIIAIOIINI
3aTpaThl, HEOOXOAMMBIE ISl UCTIOJTHEHUS TOrOBOPa Ha UBMEHEHHBIX CYIOM
YCIIOBUSIX.

CornamieHus1 00 U3MEHEHUU WIM PacTOP>KEHUU OpavyHOro J0rOBOpa
COBepLIAIOTCSI B HOTapuanbHO ¢hopMe. Eciium 6pauHblil 1oroBop ObLI 3a-
KJTI0YeH 0€3 HOTapMaIbHOTO YIOCTOBepeHHs B riepron ¢ 1 stHBaps 1995 r.
o 1 mapta 1996 r., TO ero nmpekpalieH1ue MOXKeT ObITh OCYILLIECTBICHO B IIPO-
CTOI MUCbMeHHOI (popme. M3MeHeHMe Takoro JoroBopa 6e3 HoTapualb-
HOTO YIOCTOBEPEHMST BO3MOXKHO TOJIBKO TIPU MCKIIIOUEHUU U3 TOTOBOpa
Kakux-11bo ycioBuii. BHeceHre HOBBIX YCIIOBUI B TOTOBOP MOTPEOyeT
HOTapHUaJIbHOTO YIOCTOBEPEHUSI, XOTSI KOHEYHO Xe MPeANoUTUTEIbHEe
HoTapuayibHasl (hopMa BO BCEX ClIydassX MI3BMEHEHUs OpauHOro 10roBopa.

B coorBerctBuu ¢ 1. 1 c1. 44 CK PD 6paunsiii docoop moscem Ovimo
NPU3HAH CYOOM HeOellCM8UmMenbHbIM NOAHOCMbIO UAU YACMUYHO NO OCHOBA-
Huam, npedycmomperusim Ipaxcoanckum Kooekcom 0 HeOelcmeumenbHblX
coenok. Kpome Toro, cya MOXeT IMpU3HATh OpayHbIii JOTOBOP HEAECHCTBH -
TeJbHBIM TTOJTHOCTBIO WJIM YACTUYHO 1O TPeOOBAHUIO OMHOTO 13 CYIIPYTOB,
€CJIM YCJIOBUSI JOTOBOPA CTABAT 3TOTO CYIIpyra B KpaiiHe HeOJaromnpusiTHOe
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MoJjioXeHue (HarmpuMep, OOWH U3 CYIIPYTrOB MOJHOCTBIO JIUIIIAeTCs MpaBa
COOCTBEHHOCTH Ha MMYILECTBO, HAXKUTOE CyNpyraMu B Tiepuoj opaka').

[TonaraeM BaxkKHBIM, MIPEXAE YeM aHAJIU3MPOBATh IMPABOBbIE HOPMBI
0 MpU3HAHUU OPavyHOIO JOrOBOpPa HEACHCTBUTEIbHBIM, OCTAHOBUTHCS
Ha HEOOXOIMMBIX YCIOBUSX OPauyHOTO TOrOBOPa — YCIOBUSIX ACHCTBUTEb-
HOCTH JaHHOT'O TOTOBOPA.

MmyliecTBeHHBIE ITpaBa U 00s13aHHOCTU CYIIPYTOB, YKa3aHHbBIC B Opay-
HOM J0OTOBOpPE, BOZHUKAIOT MPU COOIIONEHUM CICAYIOLIMX YCIOBUN Aeii-
CTBUTEJIbHOCTH JOTOBOpA:

e BO-TIEPBBIX, COACPKaHUE OPAYHOIO TOrOBOpa HE JOKHO TTPOTUBO-
peunTh 3aKOHY. HemomycTumbl, B YaCTHOCTH, COTJIAIIICHNUS, HATTpaB-
JIEHHBIC Ha PerJIaMEeHTAIMIO TMUHBIX HEUMYIIIECTBEHHBIX OTHOILICHUI,
OrpaHMYEHME MPABOCITOCOOHOCTU U (M) IeeCITOCOOHOCTH U T.11.;

e BO-BTODPBIX, CYIIPYTU IOJKHBI 00J1a1aTh HEOOXOAMMBIM 00BEMOM
MPaBOCYOBbEKTHOCTHU (IOCTIKEHME OpavyHOIo BO3pacTa, OTCYTCTBUE
OrpaHUYEHUS NeeCTTOCOOHOCTH U T.I1.);

e B-TpeTbux, 0opOpMIIEHUE OPAYHOTO TOrOBOPA IOJKHO OBITH HOTa-
pUAIbHBIM;

o B-UYETBEPTHIX, BOJCU3BSIBICHNE YIaCTHUKA OpaYHOTO JOTOBOPA TOJIK-
HO COOTBETCTBOBATb €T0 JCHCTBUTENIBHOI BOJIE, T.€. NOKHO OBITh
MpaBUIbHOE TOHUMaHME COTJIAIICHUSI, a €T0 COBEPIIIEHHUE TOJIKHO
OBITH JOOPOBOJIBHBIM.

Kpowme Toro, eciu B 10roBope U3MeHsIeTCS TTpaBO Ha HEABUKUMOE MY -
1LIECTBO, TO COOTBETCTBYIOIIEE ITPABO MOMJIECKUT rOCYIapCTBEHHOM Peru-
CTpalMy B OpraHax rocyIapCTBEHHOM perucTpaluy MpaB Ha HEIBUKMMOE
MMYIIECTBO U CAEJIOK C HUM IO MECTY HaXOXIEHMSI COOTBETCTBYIOIICH
HeaBMXXKUMOCTH. Hampumep, B 6payHOM JOTOBOpE MpeaycMaTpUBaIOTCS
OTYYXIEHHUE CYTIPYTrOM KUJIOTO TTOMEIIEHHUS U COOTBETCTBEHHO MPHO0-
peTeHure 3TOro MOMEIIEeHHUS CYIpyToii. B TakoM ciyyae rpaBo cOOCTBEH-
HOCTH y CYTIPYTU BO3HMKAET C MOMEHTA TOCYyIapCTBEHHOW perucTpaluu
mpasa.

Crenyet UMeTh B BULY, YTO IMPU OTCTYILJICHUU XOTsI OBl OT OMHOTO U3 Ha-
3BaHHBIX YCIOBUI OpauHbIi TOTOBOP CUMTACTCSI HEACHCTBUTEIbHBIM.

B cooTBeTcTBMM ¢ TpaXkmaHCKUM 3aKOHOIATEILCTBOM CAeIKa, Hemeii-
CTBUTEJIbHAS B CWIIYy IIPU3HAHUS €€ TAKOBOI CyIOM, MPU3HAETCST OCIIOPH-
Moii. TakoBBIM, HallpuMep, SIBJISIETCSI OpauyHbIii JOTOBOP, COBEPIIEHHBIN

" TIynkr 15 nocranosnexns Inenyma Bepxosroro Cyna P® ot 5 Hosiopst 1998 . Ne 15
(pen. ot 6 deBpast 2007 r.) «O IPUMEHEHUY CyIaMU 3aKOHOIATEILCTBA IIPU PACCMOTPEHUN
IIeJT O PACTOPKEHUU Opakax.
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OrpaHUYEHHO IeeCOCOOHBIMU MO0 HECOBEPIIEHHOJETHUMU JTHUIIAMU
B Bo3pacte ot 14 1o 18 ner (cr. 175 1 176 I'K) nin coBepiiieHHBIN O BIU-
stHMeM Hacuus 6o yrpossl (cT. 179 I'K). Cnenka, HeneiicTBUTEIbHASI BHE
3aBUCUMOCTHU OT CYIeOHOIO PelleHUsI, IBISIeTCS HUUTOXHOM, HAllpuMep,
OpayHBbIi1 TOrOBOP, COBEPIICHHBIN ¢ yyacTueM HeaeecrnocooHoro (cT. 171
I'K), 6pauHbIii JOTOBOP, COBEPIIECHHBIN 03 HaMepeHUsT CO3IaTh COOT-
BETCTBYIOIIME TIpaBoBbie nocaenctsus (1. 1 ct. 170 T'K), nubo OpauHblii
JIOTOBOp, Hapylatouii TpedoBanue 1. 3 ct. 42 CK PD. B cooTBeTcTBUM
C OOLIMM MPaBUJIOM, 3aKperuieHHbIM B I1. 1 ¢1. 168 'K P®d, cnenka, Ha-
pylIamponias TpedoBaHUsSI 3aKOHA WJIM MHOIO IIPAaBOBOTO aKTa, SIBJSIETCS
OCIIOPUMOIA, €CJI M3 3aKOHA HE CJIEAYET, YTO TOJKHBI IIPUMEHSITHCS APYTrHe
MOCJICACTBUS HAPYILIEHUS, HE CBSI3aHHBIE C HEICMCTBUTEIBHOCThIO CIEIKH.
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MaBa 5

MPABA U OBA3AHHOCTU POOAUTENEN U OETEN

§ 1. YcTaHOBNeHMe NponcXoXKaeHna aeTen

OnHO U3 BaXKHEUIIMX MOJIOKEHUN POCCUIICKOTO CEMEITHOTO TpaBa co-
CTOUT B TOM, UTO OCHOBAHUEM 803HUKHOBEHUs NPpas u 00513aHHocmell poou-
mesneil u demeil s184semcs NPOUCXoxicoeHue demeli, yIOCTOBEPEHHOE B yCTa-
HOBJICHHOM 3aKOHOM nopsinke. [Tocie peBoouu 3To MoJ0XeHUe ObLIO
copmynuposano B lekpere BUMK u CHK PC®CP or 18 nexabpst 1917 r.
«O rpaxmgaHcKoM Opake, O IeTSIX U O BeACHUU KHUT aKTOB T'PaxkIaHCKOIO
COCTOSTHUSI» .

Kaxnpiii pebeHOK Bceria uMeeT OTiia U MaTh HE3aBUCUMO OT TOTO, PO-
nuiicst oH B 6pake win HeT. Cratbs 53 CK P® 3akperuiseT HOpMy, COIJIacCHO
KOTOPOI IeTU, pOAMBIIIMECS OT JIMLI, HE COCTOSILINX MeXIy cO00it B Opake,
MMEIOT 10 OTHOILIEHHUIO K CBOMM POIUTENISIM TaK1e Xe MpaBa U 00s13aHHO-
CTH, KaK ¥ IETU, POXKACHHBIEC B Opake, IIPU YCIOBUM, YTO UX IMPOUCXOXKICHIE
OBLIO YIOCTOBEPEHO B YCTAHOBJIICHHOM 3aKOHOM TOPSIIKE.

AHajiornuHasi HopMma couepxanach B cT. 50 Kogekca o Opake u cembe
PC®DCP, a rakxke B cT. 133 Kozgekca 3aKOHOB 00 akTax rpaxxaaHCKOTO
COCTOSIHUSI, OpauHOM, CEMEITHOM U oneKyHckoM TipaBe 1918 1., cT. 25 Ko-
JIeKca 3aKOHOB 0 Opake, ceMbe U oreke 1926 r. MHoi mpuHLMIT ObLT 3aKpe-
ieH Ykaszom I1pesunuyma BepxosHoro Coseta CCCP ot 8 nronst 1944 1.
«O0 yBeIMYEHUM TOCYIapCTBEHHOM TTOMOIIIM OEpeMEHHBIM KEHIIIMHAM,
MHOTOICTHBIM U OMMHOKUM MaTepsIM, YCUJICHUU OXPaHbl MAaTEPUHCTBA
U JETCTBA, 00 YCTAHOBJEHUH ITOYETHOIO 3BaHUsI «MaTb-TepOMHSI» U Y4-
pexaeHun opaeHa «MaTepuHCKasl ciaBa» U Menanu «Menaab MaTepUH-
CTBa»», COIVIACHO KOTOPOMY TMOSIBUJIACh KAaTETOPUST «BHEOPAYHbIEC TETH»,
a u3 Konmekca 3akoHOB 0 Opake, ceMbe 1 oreke 1926 r. 6bUIM UCKITI0YEeHbI
TOJIOXKEHUST 00 OMMHAKOBBIX MpaBax ACTel, POKIACHHBIX B 3aPETUCTPU-
pOBaHHOM Opake, M BHeOpayHbBIX AeTeil. YpaBHUBAHME B IIpaBax IeTei,
POXIEHHBIX B Opake, 1 BHEOpAYHbBIX AETeH MPOU3OILIO JIUIIb C ITPU-
HatueM OcHoB 3akoHonaTeabcTBa Coto3a CCP 1 co03HBIX pecryoank
o Opake 1 cembe 1968 1.’

' CY PCOCP. 1917. Ne 11. Cr. 160.
2 BemoMocTu Bepxosroro Cosera CCCP. 1968. Ne 27. Cr. 241.
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Jlo XpucTUaHCTBa, YUUTBIBAsS, YTO Opaky He ObLIN JOCTATOYHO KPETTKU-
MM, IETH, POKICHHBIE B Opake, 1 BHEOpauyHbIe IETU HE OCOOCHHO OTInYa-
JIUCh KakK B MpaBax, TaK 1 B 0ecripaBuu. Tak, 0OIIEU3BECTHO, YTO BEIUKUI
KH3b Bragumup Kpectutenb ObUT HE3aKOHHOPOXKIEHHBIM PEOSHKOM KHSI35
CasTocnaBa.

[TepBbie ymoMuHaHMS B 3aKOHOIATEJILCTBE O BHEOPAUYHBIX IETSIX BCTPE-
yatoTcsa B Pycckoit [IpaBae, B KOTOpoil rOBOPUIIOCH, UTO IETU MY»Ka OT pa-
OBIHM HE TOJIyJaroT HaCJIeCTBa, HO OHU, KaK U UX MaTh, AeJIal0TCS CBO-
OOMHBIMMU.

Bo Bpemena Iletpa I craTtyc BHeOpauHBbIX JAeTell OINpeneisijics CTaTy-
COM MaTepU, HO OTell 00s13aH ObLI y4acTBOBATh B COJepXKaHUU peOeHKa.
BneOpauHble neTn He 00Jagaau BCeMU TeMU TIpaBaMM, YTO POKICHHBIE
B Opake, B YaCTHOCTU OHM OBLIM OTpaHUYEHBI B TIpaBe HAClIeI0BaHUs O~
cJIe CMEPTH OTLIA.

B 1837 r. 6pu10 ipuHsATO pemeHue ['ocynapcrBeHHoro CoBera, 1Mo Ko-
TOPOMY BOCTIPEIIaIOCh TPUHMMATh Ha TPaXkKIaHCKYIO CTy*k0y He3aKOHHO-
POXIEHHBIX ¥ BMECTE C TeM ITPUHUMATD MX B Ye3IHbIC YIWIUIIA, TMIMHA3UH,
KOMMEPUECKUE YIUIUIIA U IPYTUE TIONOOHBIE 3aBEIEHNUS.

Ho 1902 r. mpaBa BHEOpaYHBIX AETEll CYIIIECTBEHHO OTJINYATIUCH OT IPaB
neTei, poxkaeHHBIX B Opake. [IpaBo Ha comep:kaHue OTIIOM BHEOPAYHOTO
pebeHKa BOZHUKAJIO JIMIITh B CIyJae POKICHUS peOeHKA B pe3yIbTaTe neii-
CTBUI1 HEXKEHATOTO MY>KYMHBI, IMEBIITUX COCTaB MPECTYIICHUS (HalpruMep,
MPUHYXICHUE K BCTYTUICHUIO B CBSI3b, HENCWCTBUTENIbHBIN OpaK, 3aKII0UeH-
HBII MO BIMSTHUEM OOMaHa, yrpo3bl, 1 T.11.). 3aKoHomaTea5cTBOM 1902 1.
ObUTM HECKOJIBKO pAaCIIMPEHBI IMpaBa BHEOPAUHbIX IeTel Ha aJTMMEHTHI
¥ HacleAcTBo. Tak, «oTell BHeOpayHOro pedbeHKa 00si3aH HECTU U3IEPXKKU
Ha ero coiepXaHue, eCjii OH B TOM HYXIaeTCsI».

OnHako BHEOpayHbIe AETU HE MOIJIM TOJyYaTh HE TOJBKO OOJIbIIEe,
HO XOT$1 OBl PaBHOE MUMYIIIECTBO MO CPAaBHEHUIO C AETbMU, POKICHHBI-
mu B Opake. Kpome Toro, BHeOpauHble 1eTU MPUIUCIISIJIUCH K HU3IIEMY
COCJIOBHOMY KJIacCy, T.€. BHEOpauHbIli peOCHOK NBOPSIHKU U IBOPSIHUHA
JIBOPSTHUHOM He cTaHOBWICS. 3akoH 1902 r. momyckasn y3aKOHEHUE BHE-
OpayHbIX JETEi'.

B GosbIIMHCTBE CTpaH B HACTOSIIIIEE BpeMsl BHEOpauHbIe €T YpaBHE-
HBI B ITpaBax ¢ AeTbMU, POXKICHHBIMU B Opake. DTOT MPUHIIUIT 3aKpeTUIeH
¥ B MEXIYHapOMHBIX 1oroBopax, B yacTHOCTU B KonBenunu OOH 1989 r.
«O nmpaBax pebeHKa».

1 o
CM. 00 UCTOpUY 3aKOHOIATENILCTBA O AeTsX: Pysakosa O.A. CeMeiiHoe TIpaBo: Yue0.-
npakT. mocobue. M., 2003.
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B coBpeMeHHOM poccHitcKOM 3aKOHOIATEIbCTBE, a TAKXKE B MEXKIyHa-
POIHBIX TOTOBOPAX YETKO OIpeAesisieTCs] IPUHIIMIT pAaBEHCTBA TpaB AeTei
HE3aBUCHUMO OT UX IMPOMCXoxXneHus. [Ipoucxoicdernue demeii o3Hauaem ycma-
HoéaeHUe IpUduHecKoil cea3u Mexcdy pedbeHKOM U e20 pooumensimu Ha 0CHO-
8aHuu eocydapcmeerHoll peeucmpauuu poycdenus peberxa. IlporcxoxneHue
pebeHKa ornpeaessieTcs KPOBHBIM POJICTBOM, 32 UCKITIOUEHUEM HEKOTOPBIX
cyJaeB, HalIpuMep BCICICTBUE:

— TpPUMEHEHUS UCKYCCTBEHHBIX METOIOB PEMPOAYKIIMU YeJTOBeKa,

cypporatHoro matepuHcTBa (11. 4 ¢1. 51 CK);

— JCHCTBUSI HEOCITOPEHHOM TTPEe3yMITLIUM OTLIOBCTBA CyMNpyra (ObIBIIETO

cynpyra) matepu pedenka (1. 2 ct. 48 CK);

— TIpU3HaAHUS OTLIOBCTBA B 10OPOBOILHOM nopsake (1. 3 ¢T. 48, c1. 50

CK);
— OLIMOKM MPU yCTAaHOBJIEHUU OTILIOBCTBA B CyAcOHOM Topsiake (cT. 49
CK).

Bo Bce BpeMeHa Matephlo pebeHKa cunTaiach KeHIIMHA, €r0 POAMBIIIA.
B 10 ke Bpemst mpo0sieMbl TOKa3bIBAaHUSI MATEPUHCTBA TAKXKE MMEIM MECTO
B TeX CJIydasiX, KOrJa MaTh YKJIOHSIACH OT 3asBJICHUS O POXKICHUM peOeHKa
(peructpauun). Tak, B Hayane XX B. ceMeiiHOe 3aKOHOAATEILCTBO B Kaye-
CTBE J0KAa3aTeJIbCTB MPOMCXOXICHUS peOeHKa OT MaTepyu pacCMaTpPUBaJIO
METPUYECKYIO 3alIUCh O €ro POXICHUM, a €CJIM B OTOU 3anucu He Oblia
TMOMMEHOBaHA MaTh WJIM €CJIM HEBO3MOXKHO TIPEACTaBUTD 3TY 3alUCh —
TO UCXOMASIINE OT Hee caMoil MMChbMEHHBbIE ynocToBepeHus. Kak ormeuan
A.WN. 3aropoBckuii, Mpu3HaHUe TOJIbKO MUChbMEHHOTO J0Ka3aTebCTBa
MaTepUHCTBA «IIPU HeXeJaHUU PU3HATh MATEPUHCTBO MOXKET IMOCIYKUTh
XOPOIINUM CPEICTBOM M30aBUTHCS OT Hero»'. CBUIETENIbCKUE MMOKa3aHUs
CYIOM HE YUUTHIBATUC.

B Hacrosiee Bpemsi, cornacHo 11. 1 ¢t. 48 CK PD, npoucxoxucdenue pe-
benxa om mamepu (MAaTEPUHCTBO) YCTaHABIMBACTCSI HA OCHOBAHUM:

— JTOKYMEHTOB, ITOATBEPXKIAIOIINX POXKIECHNE peOCHKAa MaTePhIO B Me-

NULMHCKOW OpraHu3aluu;
— MEIUIIMHCKUX TOKYMEHTOB B cllydae pOXKIeHMS peOeHKa BHE MEIM -
LIMHCKOTO YYPEXKICHUS;

— CBUICTEJbCKUX MOKA3aHW; WIN

— HMHBIX 10Ka3aTeJbCTB.

B GonplIHCTBE cllyyaeB B KaueCTBE J0KAa3aTeIbCTBA MPOUCXOXKICHUS
pebeHKa OT MaTepH pacCMaTPUBACTCS TOKYMEHT, MMOATBEPXKIAIOIINI POXK-
JeHNe peOeHKa MaTePhbio B MENUITMHCKOM YUPEKICHUHU (POIUIBHOM IOME).

' Baeoposcruii A. . Kypc cemeiitoro mpasa. C. 210—211.
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DTO MOXET OBITh HE TOJILKO TOCYIapCTBEHHOE YUpeXIeHUE, HO U Jito0as
MEIUIIMHCKAsT OpraHU3alvsI HE3aBUCUMO OT OpraHU3allMOHHO-ITPaBOBOM
¢dopmebl. Eciu poasl pedeHKa MPOXOAUIN BHE MEAUIIMHCKOTO YUPEXKIe-
HUS, TO OCHOBAaHUEM ISl PETMCTPALIMU MOXKET OBITh TOKYMEHT, BbIIaHHBII
MEIULIMHCKOM OpraHu3anuei, Bpady KOTOPOM OKa3bIBaJl MEIUILIMHCKYIO
TIOMOIIIb TIPU POJax UM B KOTOPYIO 0OpaTuiach MaTh MOCJE POIOB, TMOO
JIMLIOM, 3aHMMAIOIIMMCS YaCTHOM MeIUIMHCKON npakTukoii. [Tpu pomax
BHE MEIULIMHCKON OpraHu3aluu 1 06e3 OKa3aHUsI MEIUIIMHCKOMN ITOMOIIN
perucTpalus MpoOU3BOAUTCS HA OCHOBAaHMU 3asIBIICHUS JI1LIA, TIPUCYTCTBO-
BaBIIIETO BO BPEeMsI pOAOB, O POXKAEHUM pedeHKa. Takoe 3asiBIeHUE MOXET
OBITH CII€JIAHO JIMIIOM, TIPUCYTCTBOBABILINM IIPU POIAX, pAOOTHUKY OpraHa
3arca, IpoU3BOASIIEMY FOCYIapCTBEHHYIO PETUCTPAIIAIO POXKICHUS pe-
OeHKa, WM pabOTHUKY MHOTO(YHKIIMOHAJIBHOTO LIEHTpA MPEIOCTABICHUS
TOCYyIapCTBEHHBIX U MYHUIIMITATBHBIX YCIYT, TPOM3BOMISIIIUM ToCcyaap-
CTBEHHYIO perucTpaumio poxaeHus. [Ipu oTcyTcTBUM y yKa3aHHOTO JvIia
BO3MOXHOCTH SIBUThCSI B OPTaH 3arca Wil MHOTO(DYHKIIMOHATbHBIN LIEHTP
MPEeIOCTaBICHUS TOCYIapCTBEHHBIX 1 MyHULIUTTATBHBIX YCIYT MOMIMHHOCTD
€ro MOIIMCH Ha 3asBJICHUU O POKICHUU peOeHKa TOJIKHA OBITh YIOCTOBE-
peHa HoTapuajibHO (11. 2 ¢T. 14 DenepanbHOro 3aKoHa oT 15 Hos10ps 1997 1.
Ne 143-D3).

[Tpu oTcyTCTBUM Y yKa3aHHOTO JIMIIA BO3MOXKXHOCTH SIBUTHCS B OpraH
3arca ero IMoJAIKCh 3asIBJICHUS O POXICHUM peOeHKA TaHHOMW XXEeHIITMHOMN
JIOJKHA OBITh YIOCTOBEpEeHA OpraHu3alueii, B KOTOpoil yKazaHHOE JTUIIO
paboTaeT UM YUUTCS, KUIUIITHO-3KCIUTyaTallMOHHON opraHu3alueii uin
OpPraHOM MECTHOTO CaMOYIIPaBJICHHUS 10 MECTY €TI0 KUTEIbCTBA MO0 al-
MMUHUCTPALMEN CTAHMOHAPHON MEOULIMHCKOM OpraHU3aluu, B KOTOPOU
yKa3aHHOE JIMIIO0 HaXOOUTCs Ha M3jieueHuU. BrlllieHa3BaHHOE 3asiBIeHUE
MOXET OBITh TIPEACTABJICHO B OpraH 3arca poauTeIsIMu (OOTHUM U3 POAM-
TeJieil) pebeHKa UK IPYyTUM 3asBIISIOIMM O POXISHUU peOeHKA JTULIOM,
a TaKXKe MOXKET ObITh HaIlpaBJIEHO B OpPTaH 3arca ImocpeiCcTBOM MOUYTOBOM,
3JIECKTPOHHOM CBSI3U WX UHBIM CITOCOOOM.

B cnyuae poxkneHust pebeHKa Ha MOPCKOM, PEYHOM, BO3IYIIIHOM CYIHE,
B I10€3/1¢ KallUTaH CylHa J100 HaYaJbHUK IT0e3/1a MOXKET COCTAaBUTh aKT
0 poxneHuu pedbeHka. B coorBercTBUM co cT. 32 Kogekca BHYTpeHHETO
BoaHoro TpaHcrnoprta P® ot 7 mapta 2001 r. Ne 24-D3 B KaxkIoM ciydae
POXIECHMS Ha CyaHe pebeHKa KanuTaH 00s13aH COCTaBUTh COOTBETCTBYIOIIMI
aKT IMPY y4aCcTUM ABYX CBUIETEJEH U Bpaya, €C/Id OH MMEeTCsl Ha CyIHe,
a TakKe clesaTh 3aIlliCh B CYIOBOM XypHaie. B ciydae cmepTu, 601e3Hu
WJIX UHOM MPUYMHBI, TIPETMSITCTBYIOIIMX KAlIMTaHy CYIHA BBITIOJHSITH CBOU
CITy>KeOHbIe 00s1I3aHHOCTHU, 00SI3aHHOCTM KarnuTaHa CyIHa BO3JIaratoTcs
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Ha CTapllero MoMOILIHMKA KallMTaHa CyIHa 10 IMOJYYeHUsT PACTIOPSIKEHMS
cynoBiaaeablia. AHaJTOTMYHBIE HOPMBI npeaycMoTpeHsl cT. 70 Komekca
TOprosoro mMoperiaBanus P®.

[Tpu oTCyTCTBUM BhillIeHA3BAaHHBIX OCHOBAHMI1 YCTAHOBJIEHUE MaTe-
PUHCTBA MOXKET ObITh ITPOMU3BEICHO HA OCHOBAaHMU PELIEHUS Cy1a 00 ycTa-
HOBJEHUM (haKTa poxxaeHUs1 pedeHKa JaHHOH keHuHou. [Topsinok ycra-
HoBJIeHMsT (hakTa poxaeHus yctaHapiauBaetrcs 1. 28 I'TIK P® u otHocuTcst
K KaTeropuu aej 00 yCTaHOBJIEHUU POACTBEHHBIX OTHOIIEHMWM (1. 1 4. 2
cr. 264 T'TIK). B aTOM citydae ycTaHOBJIEHUE TTPOUCXOXKIEHUST peOeHKa
OT MaTepH MOXKET ObITh OCHOBAHO Ha APYTUX J10Ka3aTeJIbCTBaX.

3asiBieHre 00 yCTaHOBJIEHUH (haKTa poXIeHUs peOeHKa KOHKPETHOM
JKEHIIIMHOM paccMaTpUBaeTCsl CyI0M B IOPSIAKE 0COOOro MPOM3BOACTBA
(rn. 28 I'TIK), a mpu HaTMUKMK criopa O MaTEPUHCTBE BOIIPOC 00 YCTaHOBJIE-
HUM MaTepUHCTBA pa3pelaeTcsl B MICKOBOM nopsiake (1. 11 moctaHOBIeHUS
ITnenyma BepxosHoro Cyna P® or 16 mast 2017 r. Ne 16 «O npuMeHeHU
cyJdaMM 3aKOHOJATEIbCTBA MIPU PACCMOTPEHUU JIeJI, CBSI3aHHBIX C yCTa-
HOBJIEHUEM TIPOMCXOXKIEHU neteii»'; nanee — [Mocranosnenne Inenyma
Bepxosnoro Cyna P®D or 16 mast 2017 r. Ne 16).

[pu pa3peliieHun aej1, CBI3aHHBIX C YCTAHOBJICHUEM MaTepPUHCTBA, CY/I
BIpPaBe MPUHSITh BO BHUMAHUE JIIOObIE J0KA3aTeNbCTBA, C TOCTOBEPHOCTHIO
MOATBEPKAAIOIINE TTPOUCXOXKAeHUE peOeHKa OT TaHHOM XXeHIUHBI (1. 4
cT. 14, 1. 2 c1. 21 DenepanbHOro 3akoHa ot 15 Host6pst 1997 1. Ne 143-D3),
B YACTHOCTU MCCJIEA0BATh MEIULIMHCKKIE TOKYMEHTBI, CBUIETEIbCTBYIOLLIE
0 hakTe poXXIeHUS peOeHKA, MEIUIIMHCKYIO JOKYMEHTALIMIO O TIPOMCXOXK-
JIeHUU pebeHKa OT KOHKPETHOMN XXEHIIMHbI (MCTOPUIO PONIOB), OOBSICHEHUST
JIMLI, YYACTBYIOILMX B JiejIe, TOKAa3aHUsI CBUICTEICH, B TOM YMCJIE JIUILL, TP~
CYTCTBOBABILMX IpU poaax (IIpu poXIACHUM pedeHKa BHE MEIMIIMHCKOM
OopraHu3alum), 3akaoueHus aKkcnepToB (1. 19 [Moctanosnenus I[11enyma
Bepxosnoro Cyma P®D or 16 mast 2017 r. Ne 16).

MaTepruHCTBO, KaK 1 OTILIOBCTBO, MOXET OBITh OCIIOPEHO B COOTBET-
ctBuH co cT. 52 CK P®, 3a uckiouyeHUEM CllydaeB pOXICHUs peOeHKa
CYppOraTHOI MaTephiO CO CChIIKOM Ha 3TU 00CTOsATEIbcTBA. OcniapuBaHue
MaTepUHCTBA MPOU3BOIUTCS B MICKOBOM IIPOM3BOCTBE I10 ITpaBUJIaM IO~
pasa. 11 pasa. I1 TTIK P®D, npuMeHeHMIO ITOIEXKAT JIFOObIE TOKA3aTEIbCTBA,
peaycMOTpeHHbIe cT. 55 aToro Kozaekca.

YcTaHOBJIEHHE OTIIOBCTBA O3HAYAeT BOZHMKHOBEHUE IOPUINYECKOMI
CBSI3M M€Ky OTLIOM U PeOEHKOM, BhIpaXKaloIleicsl B HaJTMYMU B3aMMHBIX
npaB 1 00sSI3aHHOCTENA.

' Poccuiickast rasera. 2017. 24 mast. Ne 110.
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B cootBerctBrm ¢ 1. 2 cT. 48 CK P® npezymnuyus omyoscmea cynpyea
mamepu pebenka delicmeyem, ecau pebeHOK poouacs om AUy, COCMOSUUX
6 bpake mexncdy coboll.

Ilpesymnuus omyoscmea Ovisuieco cynpyea mamepu pebeHka deiicmeyem
6 meuenue 300 OHeil C MOMEHTA;

— pacTopXeHUsI Opaka MeXIy POAUTENSIMU peOeHKa (C MOMEHTa pe-
TUCTPALX B KHUTE 3aITUCH aKTOB IPakIaHCKOTO COCTOSTHMSI, a TIPU
pacTopxeHuu B cyze rmocie 1 mast 1996 r. — ¢ MOMeHTa BCTYILICHUS
pEIIeHMS Cya B 3aKOHHYIO CUITY);

— TIpU3HAHWUS CyIOM Opaka HeAeUCTBUTEIBHBIM (C MOMEHTA BCTY-
TUIEHUST PELICHUS CyIa O MPU3HAHUK OpaKa HeleiCTBUTEIbHBIM
B 3aKOHHYIO CUITY);

— CMepTH CYIIpyTa WIN OOBSIBICHHS €r0 YMEPIIIM (C MOMEHTA BCTYILIC-
HUS pelIieHus cyaa 00 0ObSIBICHUH CYIIpyTa YMEPIIUM B 3aKOHHYIO
CUJIy, €CJIM JlaTa CMEPTHU HEe YyCTaHOBJICHA B PEIICHUH).

CewmeiiHblii Kogekce PP He oTBeyaeT Ha BOIIPOC O IIPUOPUTETE MPE3YyMIT-
MU B CIyJae, eciu peOCHOK pONMIICS B Opake, 3aKIIOUYCHHOM B TEUCHUE
JEMCTBUS TIPE3YMITIIUN OTIIOBCTBA OBIBIIETO CYIIpyra MaTepu pebeHKa (Ha-
npumep, 300 nHeit co AHS pacTopxKeHUs Opaka). B HEKOTOpBIX cTpaHax
(Hanpumep, Bo ®panunu, B ®PI') B TeyueHne cpoka AeiCTBUS ITOM Tpe-
3YMIIIIAM CYTIpyTa He BIIpaBe BCTYIIATh B APYTOit Opak.

B TeueHue cpoka ieiicTBUsSI HA3BaHHOM TTPE3yMITIIMY CBeIeHUsT 00 OTIIEe
B KHUTY 3aITMCEIi aKTOB IPasKIaHCKOTO COCTOSTHUSI Y B CBUAETEIBCTBO O POXK-
JNEeHUN peOeHKa BHOCSITCSI HA OCHOBAaHMU CJICIYIONINX TOKYMEHTOB:

— CBUICTENIBCTBA O Opake;

— WHOTO JOKYMEHTa, TMOATBEPXKIAIoNIeTo (hakT PerucTpaiuy 3aKiIio-

yeHus1 Opaka;

— JIOKYMEHTa, TOATBepXKIaolero (akT U BpeMs MpeKpalieHus Opaka
(cBUAETEIBCTBA O PACTOPKEHNM OpaKa, CBUIETEIBCTBA O CMEPTH
Cymnpyra, peuieHus cyaa).

OcnapuBaHue TPE3YMITIIMK OTLIOBCTBA JIOITYCKAETCs] B COOTBETCTBUM
co cT. 52 CK P® B pamkax uckoBoro rpoussojactsa. 1o npunatus Pene-
pasbHOTO 3aK0Ha OT 15 Hostopst 1997 1. Ne 140-dD3 «O BHeceHMM N3MEHEHMIA
n norojHeHUit B CeMeltHbIN Komeke Poccuiickoit denepannm» MaTh pe-
OeHKa MorJa 3asiBUTh 0e3 oOpallleHUsI B CY[, UTO OTLIOM pedeHKa sIBsIeTCs
He ee cynpyr (ObIBLIMIA cyTIpyT). B 3TOM cllydyae OTIIOBCTBO B OTHOIIIEHUM
pedeHKa MOTJIO OBITh YCTAHOBIICHO ITyTEM IMOIAYN COBMECTHOTO 3asIBJICHUS
Marepbio U (haKTUIECKUM OTIIOM peObeHKa B OpraH 3arca o0 yCTaHOBJIEHUHN
OTILIOBCTBA, YTO Hapyllayio IpaBa cynpyra mMatepu pedeHka. Co BCTyruie-
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HUEM B CUJIy Ha3BaHHOTO 3aKOHa OCIlapMBaHUE OTLIOBCTBA HOIYCKAETCS
JIAIITb B cyaeoHoM Ttopsiake (cT. 52 CK).

B ToM ciydae, eciiu pe3yMITLMsl OTLIOBCTBA He YCTAHOBJIEHA 3aKOHOIA -
TEJIbCTBOM, OTLIOBCTBO MOXET ObITh YCTAHOBJIEHO TOOPOBOJIBHO WJIU IIPU-
HyIUTeJIbHO. [I00pOBOJIbHOE OTLIOBCTBO O3HAYAET NMPU3HAHNE MY>KUNHOM
(haxkTa mpoucxoxaeHus pedeHKa OT HEro. DTOT (PaKT MOXKET UMETh MECTO
U B TeX CJIy4asix, KOrna My>KYrMHa He SIBJISIETCSI OMOJIOrMUYeCKUM OTILIOM, Ha-
MPUMEP, BCIACACTBUE TPUMEHEHUST UCKYCCTBEHHBIX METOIOB PEIIPOLYKIIMI
yeJioBeKa, cypporatHoro matepuHcrna (1. 4 ¢t. 51 CK).

JlobposonbrHoe omuy06cmeo ycmanasaugaemes Nymem no0a4u 6 opeat 3a2ca
COBMECMHO020 3AA6ACHUSL OMUOM U Mamepbio pebenka. IIpu3HaHUE OTLIOBCTBA
SIBJISIETCSI 0€30T3bIBHBIM C MOMEHTA, KOTJIA IIPOM3BeIcHAa COOTBETCTBYIOIIAS
3aMKUCh B KHUTE 3aI1MCU aKTOB I'PaKIaHCKOIO COCTOSIHUS. 3auch 00 OTLIOB-
CTBE MOXKET OBbITh OCIIOPEHA TOJIBLKO B CY/IeOHOM IOPSIIKE B COOTBETCTBUM
co cT. 52 CK P®, narpumep, eciiu BBISICHUTCS, YTO MY>KUKMHA, 3aITMCaHHbIA
B Ka4yeCTBe OTLIa peOeHKa, (paKTUYeCKUM OTLOM He siBlisseTcsl. OmHaKko eciu
B MOMEHT 3aIlMCH OTLIOBCTBA 3asIBUTEJIb 3HaJl 00 3TOM, TO B COOTBETCTBUU
c. 2crt. 52 CK P® oH B mociieAyIoLeM He MOXET OCIIOPUTH ITPOU3BEIECH-
HYIO 3aI1Ch, CChUIASICh Ha 3TU 0OCTOSITEILCTBA, a TAKXKE TP MTPUMEHEHUN
METOJIOB MCKYCCTBEHHOM PENPOAYKIIMY YeJI0BEKa CO CChLIIKOI Ha 3TO 00-
crosTenbeTBO (1. 3 cT. 52 CK).

B ciyuae eciiu MaTh OTKa3bIBaeTCsl OT MOJAa4l COBMECTHOTIO 3asiBJICHMUSI,
oTell pebeHKa BIpaBe MoTpedoBaTh YCTAHOBIEHUS OTLIOBCTBA B CyIeOHOM
nopsiake cornacHo ct. 49 CK PO®.

3anuce 06 omue pebenka, poousuieocs He OpaKa, nPou3800UmMcs ¢ coana-
cus Mamepu, KOTOPOE BbIPAXKAETCSI B COBMECTHOM IMMCbMEHHOM 3asiBJICHUU
MaTepu u oTla pedbeHka. CoBMeCcTHOe 3asiBlieHUe 00 YCTAaHOBJIEHUY OTIIOB-
CTBa OTLIA M MaTepu pedeHKa MOJAeTCs UMM B MMCbMEHHOM (hopMe B OpraH
3arca o MecTy >KUTeJIbCTBA OTLIA UJIM MaTepu pebeHKa JI1ubo 10 MeCTy ro-
CYIapCTBEHHOI perucTpaluy poxaeHus: peoeHka. COBMECTHOE 3asiBIeHUE
00 yCTAaHOBJICHUM OTLIOBCTBA MOXET ObITh MOJAHO IIPY FOCYAapCTBEHHOI
perucTpaumu poxkaeHus pedeHKa, a TakKe MOCjie TaKOi perucrpaluu,
B CBSI3M C YEM B CBUIETEIBCTBO O POXXACHUM PeOCHKA MOTYT ObITh BHECEHBI
u3MeHeHus1. Heo6xoammo yuecTb, 4TO yCTaHOBJICHME OTLIOBCTBA B OTHOLIIE-
HUU JIMIIa, JOCTUTIIIEro Bo3pacTa 18 jieT (CoBepIIeHHOIECTHS ), TOMyCKaeTC sl
TOJIBKO C €r0 COIJIaCHsl, a €CJIM TAKOE JIMIIO ITPU3HAHO HEIEECIIOCOOHBIM —
C COIJIaCHs €ro oreKyHa WJIK opraHa orneku u nomneuyuteabeTBa. Coriacue
JIMLIA, JOCTUTIIETO COBEPIICHHOJETHS, MOXKET ObITh BHIPAXKEHO B OTAE/Ib-
HOM 3asIBJICHUU WIM ITOCPEICTBOM ITOATMCH COBMECTHOTO 3asBJICHUS 0TI
¥ MaTepu (1100 TOIBKO OTLIA).
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B oTnenabHBIX ciydasx, mpeaycMoTpeHHbIX 1. 3 ¢T. 48 CK P®, oTLioB-
CTBO yCTaHABJIMBAETCS IO 3asIBJCHUIO JIMIIb OTLAa peOeHKAa C Corjiacus
opraHa OIeKu 1 MOMNeYUTeIbCTBA, a IPU OTCYTCTBUU TAKOTO COTJIACUsT —
MO0 pelIeHnIo cyaa. DTu ciaydan npeaycMmorpeHsl 1. 3 cr. 48 CK PO,
a UMEHHO:

— CMepTb MaTepu pedeHKa (MOATBEPKIAETCS CBUAECTEILCTBOM O CMEp-

™),

— TpU3HaAHUE ee HeleeCInocoOHO (IMMOATBEePKIAeTCS pEllICHUEM Cya);

— HEBO3MOXHOCTb YCTAHOBJICHHS €€ MECTa HAXOXKIEHMUS (MIJ151 9TOTr0O HET

HEOOXOIMMOCTH B TIPEACTABICHUM PEIICHUS Cyaa O IPU3HAHUU €¢
0e3BECTHO OTCYTCTBYIOILEH, JOCTATOYHO COOTBETCTBYIOILIEH CITPaBKU
W13 OPTaHOB BHYTPEHHUX JIeJ1);

— JIMUIIEHME €€ POIUTECKUX TTpaB (MTOATBEPXKIAETCs pellieHUeM Cya).

OrpaHUYeHUEe POAUTEIBCKUX MPaB, OTpaHUYCHUE B 1€€CIIOCOOHOCTH,
HEIOCTIKEeHUE Bo3pacTa 18 jieT He BIeKYT BhIlIeNepednCACHHBIX MOCIe -
CTBUIA.

Coryiacue oOpraHoB OIEeKM U TTOMEeUYUTETbCTBA HEOOXOAMMO MIJIsl TOTO,
YTOOBI U30eXKaTh CUTYallMU, KOTNa 3asiBJIieHUEe 00 YCTAHOBJIEHUU OTIIOB-
CTBa TOAAETCS B KOPBICTHBIX LIEJSIX IUIST U3BICUCHUST KAKUX-JTMOO0 BBITO
0e3 11es11 3a00ThI 0 pedeHKe, ero BocrmuTaHuu. B Tom citydae, ecii opraHbl
OIEKU U TIOTICUNTENIbCTBA HE AIOT COOTBETCTBYIOIIETO COTJIACHsl, OTLIOBCTBO
ycTaHaBjBaeTcs, corjacHo cT. 49 CK P®, B cyneGHOM IOpsiIKE B paMKax
nckosoro npousBoactsa (1. 15 INocranosnenus Ilnenyma BepxoBHoro
Cyna P® ot 16 mas 2017 r. Ne 16).

B Tex ciyuasix, Korga rmomgaya COBMECTHOTO 3asiBJIEHUST 00 YyCTaHOBJICHUNU
OTLIOBCTBA T10CJIe POXAEHUsI pebeHKa MOXET ObITh 3aTPyIHUTEIbHA WU
Jaxe HeBO3MOXHa (HalpuMep, eCIu oTell OyAeT IMpU3BaH B apMUIO WU
TUTAHUPYETCS €ro [UIUTeIbHAsI KOMaHIMPOBKa, B clydae TSoKeI0ki 001e3HU
oTILA), OymylIre pONUTEIN MOTYT IOAATh 3asIBJICHKUE B OPraH 3arca Bo BpeMst
6epeMeHHOCTH MaTepu. Bo ®paHiiyy nogo0HbIe 3asIBJICHUsI ITOJAIOTCS HO-
Tapuycy, KOTOPBIN TOKEH 3aperucTpUpOBaTh 3asiBjieHue B LleHTpaibHOM
peecTpe pacropspKeHU. DTo MO3BOJISIET peOEHKY, TPOMCXOXKIEHUE KOTO-
pOro aepXKajloch B CEKpeTe, yIacTBOBATh HA PaBHBIX B pacIipeeIieHUH Ha-
CJICIICTBEHHOI'O MMYILIECTBA CBOETO MOKoiHOoro poautesns. C 1971 r. naHHbIN
Peectp npuobpen cratyc obuieHalMOHAILHOTO, 00eceunBasi XpaHeHue
M TIPEAOCTaBICHNE CBEACHUI O CYIIIECTBOBAHUU 1 MECTE HAXOXKIEHMST BbI-
LIeHa3BaHHBIX aKTOB Ha Bcell Tepputopun OpaHumu'.

' CM.: Medsedes H.T. MexIyHapOIHOE YACTHOE TTPABO U HOTAPUAbHAS AESTIbHOCTD.
M.: Bonrepe Kiysep, 2005.
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3amnuch 0 poaUTeIsIX pebeHKa MOXKET ObITh IIPOMU3BEIEHA IOC/IE POXKIIE-
HUs pebenka. HoBoro 3asiBeHust He TpeOyeTcsl, €CIU 10 TOCYIapCTBEHHOM
perucTpaium poxaeHust pedeHka paHee IMoJlaHHOe 3asIBJICHUE He ObLIO OTO-
3BaHO OTLIOM MJIM MaTephblo. o poxkneHus: pedbeHKa 1000l U3 poauTeseit
MOXKET OTO3BaTh 3asiBieHue. OMHAKO TaKoe 3asiBjIeHUE B MOCIEAYIOLIEM
MOXET OBbITh I0KA3aTeJIbCTBOM MPUHYANTEILHOTO TPU3HAHUST OTIIOBCTBA
B cootBeTcTBUHU €O CT. 50 CK P®. Tak, B 1. 22 [Toctanosnenus [linenyma
Bepxosnoro Cyna P® ot 16 mast 2017 r. Ne 16 pa3bsicHSIETCSI, YTO B ClTydae
CMEepTH JINIIa, KOTOPOEe MPU3HABAIO CeOST OTIIOM peOeHKa, POTUBIIIETOCS
1 mapra 1996 r. uau nmo3nHee, HO HE COCTOSUIO B OpaKe ¢ ero MaTephbio, CyI
B cootBeTcTBUM cO cT. 50 CK P® Bripase B opsiaKe 0co00ro Mpon3BOICTBa
YCTaHOBUTb (DAKT MPU3HAHUS UM OTLIOBCTBA.

Cyn BIIpaBe TakKe B ITOPSIIKE 0COO0TO IIPOU3BOACTBA YCTAHOBUTH (PaKT
OTIIOBCTBA JIMIIA, HE COCTOSIIIETO B Opake ¢ Marepblo pebeHKa, B ciiydae
CMEpPTH 3TOro Jinia. Takoil hakT MOXKeT ObITh YCTAHOBJIEH CYIOM B OTHO-
LIEHWU AeTei, ponuBiiuxcs 1 mapra 1996 r. uau nosnHee, Ipy HaIUYUU
JI0KA3aTeJIbCTB, C JOCTOBEPHOCThIO MOATBEPXKIAIOIINX ITPOUCXOXKICHUE
pebeHka oT gaHHoro auiia (ct. 49 CK).

3a rocyaapCcTBEHHYIO PETUCTPalli0 YCTAHOBIIEHUST OTIOBCTBA, BKIIIO-
yasi BblIa4yy CBUIETE/ILCTBA 00 YCTAHOBJICHUM OTLIOBCTBA, YIUIAYMBACTCS
rocyaapcTBeHHas MOLUIMHA, KOTopasi, coriacHo moar. 3 1. 1 ct. 333.26
HK PO, cocrasnser 350 pyoJeid.

[MTpuHYyaUTEILHOMY YCTAHOBJICHUIO OTIIOBCTBA MOCBSIIEHBI CT. 49
CK P®, a takxe ITocranosnenue [Tnenyma BepxoHoro Cyna P® ot 16 mas
2017 r. Ne 16.

IpunyoumenvHoe ycmanosaeHue omyo8cmea 6 cyoe UMeeT MeCTO Tpu
HaJIMYUU CIIELYIOUIUX YCIOBUA:

1) pebeHOK ponuics BHe Opaka;

2) oTell YKJIOHSIETCS OT JO0OPOBOJBHOIO YCTAHOBIECHUSI OTLIOBCTBA
IyTeM T0/Iau¥ COBMECTHOTO 3asIBJIEHUST C MATEPbIO WU CAMOCTOSI-
TeJIbHOTO 3asiBJICHMsT (B cllydyae CMEpPTH MaTepu, MPU3HaAHUS ee
HelIeeCIoCOOHOM, HEBO3MOXHOCTHY YCTAHOBJICHMS €€ MeCTa Ha-
XOXKIEHUSI, JIUIIEHUS POAUTEIbCKUX IIPaB);

3) MaTb OTKa3bIBaeTCS OT IMOAAYN COBMECTHOTO 3asIBJICHUSI.

BoabIIMHCTBO CITOPOB 00 OTIIOBCTBE TTPOMCXOIAT IO MHUIIMATUBE MaTe-
pu pebeHKa W JIMLI, Ha MKIMBEHUM KOTOPBIX OH HaxoauTcs. [1puunHoi
TaKKMX MCKOB SIBJISIETCS YKJIOHEHHUE OTLIA OT I10JaYl COBMECTHOI'O C MATEPhIO
3asBJIEHUST 00 YCTAHOBJICHUU OTIIOBCTBA. OTIIOBCTBO yCTaHABINBACTCS
B CyIeOHOM IMOPSIIKE B ICKOBOM ITPOM3BOJICTBE B COOTBETCTBUU C HOPMaMU
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noapasn. 11 pasn. I1 I'TIK P®. 3asgBieHne 06 ycTaHOBIEHMH OTI[OBCTBA
MOET ObITh OIAHO:
— OIHUM M3 poaMTesieil (HECOBEPIIIEHHOIETHUE POAUTEIM MOTYT CaMO-
CTOSITEJTLHO TTOIaTh MCKOBOE 3asIBJICHHE 00 YCTAHOBJIEHUM OTLIOBCTBA
c 14 neT);

— OIEKyHOM (TornevuureneM) pebeHka;

— JIMLOM, Ha VDKIMBEHUU KOTOPOT'O HAXOIUTCS peOSHOK;

— caMUM peOeHKOM, JOCTUTIIMM COBEPIIICHHOJIETHSI.

Hcxonsg n3 nonoxennii . 3 ct. 48 CK PD, 1. 1 u 3 ct. 51 denepanbHOro
3aKkoHa oT 15 Hos10pst 1997 1. No 143-D3 cyn Takke BpaBe B TOPSIIKE UC-
KOBOTO TTPOM3BOJICTBA YCTAHOBUTD OTLIOBCTBO 10 3asIBJICHUIO JIUIIA, HE CO-
CTOSIILIETO B Opake ¢ MaTepblo pedbeHKa, B ciyyae CMEpTH MaTepu peOeHKa,
MPU3HAHUS €¢ HeleeCIToCOOHOM, HEBO3MOXHOCTH YCTAHOBIICHUST MECTa
€€ HaxOXIeHUsI JTMOO JIUIIEHUSI €€ POIUTEIbCKUX TIPaB, €CJIV OpTaH OMEeKU
M TIOTIEYMTEIbCTBA He JaJl COTIacusl Ha YCTaHOBJIEHUE OTILIOBCTBA 3TOTO
JIMIIa B OpraHe 3arca.

Hema 06 yCTaHOBIIEHNH OTIIOBCTBA pacCMaTPUBAIOTCS PAOHHBIMU CyIa-
mH (cT. 24 T'TIK) B TeueHre IBYX MECSILIEB CO AHS TMTOCTYIJICHUS 3asiBJICHUS
B cya. TeppuropuanbHasl TOACYIHOCTb ONMPEILISIETCST TI0 BEIOOPY MCTIIA
10O O MECTY XXKMTeJbCTBa OTBeTUMKa WM uctua (4. 3 cr. 29 I'TIK). Ot-
BETYMKOM II0 TAaKUM KaTeTOPHUSM IeJ BBICTYIIaeT, KaK MPaBWIO, TIPEATIO-
JlaraeMblii OTEIl, €CJIM OH OTKA3bIBAETCSI OT IOOPOBOJIBHOTO YCTAHOBJICHUS
OTILIOBCTBA B OpraHe 3arca, pexe MaTb — B TOM cJiy4ae, eCJid OHa IpersT-
CTBYeT IT0Iaue COBMECTHOTO 3asIBJICHMSI B OpraH 3arca.

CornacHo ct. 49 CK PO npu ycmanoserenuu omyoecmea 6 omuouteHuu de-
meli, poousuiuxcs nocae ecmynaenus 6 cuny Cemelinoeo kodekca, 1.e. ¢ 1 Mmapra
1996 r., cyd npunumaem 6o enumarnue aro0bie dokazamenvcmea (MMMCbMEHHEBIE,
YCTHBIE U [IP.), C JOCTOBEPHOCTHIO TTOATBEPKAAIOIINE TPOUCXOXKICHUE Pe-
OeHKa OT KOHKPETHOTO JINIIa, B TOM YHMCJIe TaHHbIe 3KCITepTu3bl. [1lepeueHb
JIOKa3aTeJbCTB MpuBeAceH B a03. 2 4. 1 ¢1. 55 TTIK P®. K HUM oTHOCSTCS
OOBSICHEHMSI CTOPOH M TPETHMX JIIL, TOKa3aHUsI CBUAETENE, TMCbMEHHbIE
¥ BeIlleCTBEHHbIE JOKa3aTeJIbCTBA, ayAuo- U BUACO3AINNCH, 3aKJIIOUCHUS
9KCIIEPTOB.

COop 10Ka3aTeNIbCTB, KaK MPaBUJIO, TIPOM3BOIUTCS Ha CTANK TIOATOTOB-
KU 1eJ1a K cyneOHoMy pa3oupartenbeTBy. [Ipy moarotoBke neja 00 yctaHOB-
JICHUU OTLIOBCTBA K CyIeOHOMY pa3oupaTesIbCTBY U B XOJI€ PACCMOTPEHMUS
3TOTO JejIa Cyabs (Cym) B HEOOXOMUMBIX CIYIasIX IJIST Pa3bICHESHMS BOIIPO-
COB, CBSI3aHHBIX C TIPOUCXOXKIEHUEM peOeHKa, BIIPaBe C YI€TOM MHEHUS
CTOPOH M OOCTOSITEILCTB I10 JIeJly Ha3HAYUTh KCIIePTU3Y.
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B Hacrosiiee BpeMsl CYILIECTBYIOT TaKMe BUIbI 9KCIIEPTU3bI, KOTOPbIE
MO3BOJISIIOT YCTAHOBUTD OTLIOBCTBO C BHICOKO# CTENEHbIO TOYHOCTU. K HUM
OTHOCSTCSI, HAIIPUMEP, MOJIEKY/ISIpHO-TeHeTUYeCKasl, II03BOJISIONIAST yCTa-
HOBUTb OTILIOBCTBO (MaTE€pPUHCTBO) C BBICOKOI CTEMEHbIO TOUHOCTHU (11O
JAHK, rae conepXuUTcsl reHeTUUeCKUI KO, MHINBUIYATbHBIN U1 KaKI0TO
yenoseka: JIHK pedenka Bcerna coueraer npusHaku JIHK oria u Mmarepn),
aHaJIM3 aMHUOTUYECKOM XXUIKOCTU (BOABI TPU OEpeMEHHOCTH). Y CIOBUS
U TIOPSIIOK MPOBEIECHUS 9KCIIEPTU3bI OIPEACISIOTCS MPUKa3oM MuH3-
npascoipassutust Poccun ot 12 mas 2010 r. Ne 346H «O0 yTBepXIeHUN
IMopsinka opraHu3aluy ¥ TPOU3BOICTBA CYAeOHO-MEIULIMHCKNX KCITeP-
TU3 B TOCYaPCTBEHHBIX CyNe0HO-9KCIEPTHBIX yupexkaeHusix Poccuiickoit
Denepanyn»'. MoJeKyIsIpHO-TEeHETUUECKOE SKCIIEPTHOE UCCIeI0BaHNE
10 TIOBOJLY CIIOPHOT'O IIPOUCXOXKIECHMS IETeil OTBEYaeT Ha BOIPOCHI:

— HCKJII0YAeTCs WIM HEe MCKITI0YAETCSl OTLIOBCTBO/MATEPUHCTBO JaH-

HOTO MHIMBUIYYMa B OTHOIIIEHUM JTAHHOTO peOeHKa (I10aa);

— €CJIM OTLIOBCTBO/MaTePUHCTBO HE NCKITIOYAETCs, TO KAaKOBa BEPOSIT-
HOCTb TOT'0, YTO MOJYYEHHBIN Pe3yJIbTaT HE SIBJISIETCS CICACTBUEM
CJIy4aiiHOro COBMAAEHMS MHIMBUAYAIU3UPYIOLIUX ITPU3HAKOB He-
POICTBEHHBIX JIMII.

3akioueHue 9KCIEPTU3HI TI0 BOITPOCY MPOUCXOXKIESHUS peOeHKa SIB-
JIIETCS OMHUM U3 10KA3aTeIbCTB, KOTOPOE TOJKHO OBbITh OLIEHEHO CYI0M
B COBOKYITHOCTHU C IPYTMMU MPEACTaBICHHBIMU B Jiejie 10Ka3aTeJbCTBa-
MM, TIOCKOJIbKY HMKAKKe 10Ka3aTeJIbCTBa HE MMEIOT [JIsl CyJa 3apaHee
ycTaHOBJIeHHOM cuibl. B . 7 mocraHoBineHus I[lnenyma BepxoBHoro
Cyna P® or 19 nexabps 2003 r. Ne 23 «O cyaeGHOM pelieHnr» YKa3biBa-
€TCsI Ha TO, YTO CY/IaM CJIeyeT UMETh B BUIy, YTO 3aKJII0YeHUE IKCIIepTa,
a TaKXKe Ipyrue A0Ka3aTeJbCTBa IO ATy O MPOUCXOXKICHUN pedeHKa
He SIBJISIIOTCS] UCKITIOYMTETbHBIMU CPENICTBAMU JOKA3bIBAHUS U JOJIKHbI
OLIEHUBAThCSI B COBOKYITHOCTH CO BCEMU MMEIOIIMMMUCS B Jejie J0Ka3a-
teabcTBaMH (cT. 67, 4. 3 cr. 86 I'TIK). OnieHKa cynoM 3aKI0YeHNs JOJIKHA
OBITH ITOJIHO OTpaxKeHa B peiieHuu. [1pu 3TOM cymoy ciienyeT yKa3biBaTh,
Ha YeM OCHOBaHbBI BBIBOIBI 9KCIIEpTa, IPUHSITHI IM UM BO BHUMaHUE BCE
MaTepuabl, peACTaBICHHbIC Ha DKCIIEPTU3Y, U ClieIaH JIM UM COOTBET-
CTBYIOIIMM aHAJIU3.

Ecau akcnepTusa rnopydyeHa HeCKOJIbKUM 3KCIIepTaM, AaBIIUM COO-
CTBEHHbIC 3aKJIIOUE€HMsI, MOTUBBI COrJacusl WM Hecorjlacus ¢ HUMU
JOJKHBI OBITH TIPUBEACHBI B CyICOHOM PEIICHUHU OTAEIBHO IO KaXXKI0OMY
3aKJIIOUYEHUIO.

' Poccwmiickast razeta. 2010. 20 aBrycra. Ne 186.
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HesiBKa CTOPOHBI Ha 3KCIIEPTU3Y 10 A€y 00 YCTAHOBJICHMU OTLOBCTBA,
Koraa 0e3 3TOi CTOPOHBI 3KCHEPTU3Y MPOBECTU HEBO3MOXKHO, JIMOO He-
MpeICTaB/IeHUEe IKCIepTaM HEOOXOIUMBIX IIPEAMETOB MCCISI0BAHUSI CaMU
1o cebe He SIBJISIOTCs 0e3YCIOBHBIM OCHOBAaHUEM ISl IPU3HAHUST CYIOM
YCTAHOBJIEHHBIM MJIM OIPOBEPTHYTHIM (haKTa, JIJisl BBIICHEHUSI KOTOPOIO
9KCIIEpPTH3a Oblla Ha3HaYeHa. DTOT BOIIPOC Pa3pellacTcst CyA0M B KaKIOM
KOHKPETHOM CJIydyae B 3aBUCMMOCTHU OT TOTO, KaKasi CTOPOHA, 110 KAKMUM TP~
YMHAM HE SIBUJIACh Ha 9KCIIEPTU3Y WK HE TIPeACTaBuIa 9KCIIepTaM Heo0X0-
IVIMbIE TIPEIMEThI MCCIeI0BaHMSI, a TAKXKE KaKoe 3HAaUeHUE MIJIsT Hee MMEeT
3aKJIIOYEHUE SKCIIEPTU3bI, UCXOs U3 UMEIOIIMXCS B Jiejie 10Ka3aTeIbCTB
B ux coBoKyrnHocTu. CoracHo 4. 3 ¢1. 79 I'TIK P® npu yKJIoHEHUU CTOPO-
HbI OT y4acTusl B 9KCIIEPTU3E, HEMPEACTaBIEHUM IKCIIepTaM HEOOXOIUMbIX
MaTepuajoB U JOKYMEHTOB ISl UCCJEAOBAHUS U B MHBIX CIyYasix, eCu
10 0OCTOSITE/ILCTBAM JieJla U O3 y4acTusl 3TOM CTOPOHBI 9KCIIEPTU3Y ITPO-
BECTU HEBO3MOXKHO, CYJI BIIpaBe MpU3HaATh (DaKT, /ISl BbIICHEHUSI KOTOPOI'O
9KCIepTH3a ObUIa Ha3HaYeHAa, YCTAHOBJICHHBIM UJIM OITPOBEPTHYTHIM.

B a1ux nensix cyn mpoBepsieT, UMENIKNCh JIM 00CTOSITEIbCTBA, OObEKTUBHO
MPEISITCTBOBABILINE SIBKE POAUTEIISI C peOEHKOM Ha 3KCIIEPTU3Y, Pa3bsICHSI-
JIMCh JIM TaHHOMY JIMILy TtosioxkeHus 4. 3 ¢r. 79 I'TIK P®, HazHavasucs au
HOBBII CPOK JIJIsI IPOBEACHUsI SKCIIEPTU3bI, KAKME MHbIC 10Ka3aTeJbCTBA
MpeACTaBIeHbl CTOPOHAMU B CYII B IIOATBEPXIeHUE (OMPOBEPXKEHNUE) 3a-
SIBJIEHHOTO TPeOOBaHUSI.

3aKoHOIAaTe/Ib YETKO He OIpeessieT, KaKhue MMEHHO J10Ka3aTeIbCTBa
MOTYT C JOCTOBEPHOCTBIO MMOATBEPKAATH IMPOUCXOXKICHUE PEOCHKA OT KOH-
kpetHoro nuua. Tak, B [ToctanoBneHuu npe3uauyma YenassoOmHcKoro oo6-
JacTHoro cyaa ot 4 ceHtssopst 2002 r.' ycTaHOBJIEHO, YTO CY[I MEPBOIl MH-
CTaHIIMU HE B IOJIHOM O0ObeMe OIPEA/IWII I0PUANYECKU 3HAYUMBIC JIJIsT
Jies1a 00CTOSITENIbCTBA, K KOTOPBIM C YI€TOM JOBOJOB 1 BO3paKeHUI CTOPOH
OTHOCHUTCSI yCTAaHOBJIEHUE Teprojia 3a4aThsi pedbeHka. OTBETYUK — MPEIIIO-
JlaraeMblii OTell peOeHKa CChUIAJICS Ha TO, YTO B 3TOT IIEPUOJI OHU C UCTULIEH
HaxOIMUJIUCh B pa3HbIX roponax. Cya He NpeIjioxXu CTOpOHaM IPeACTaBUTh
JIOTIOJIHUTEIbHbIE I0KA3aTeIbCTBA, HE UCTPEOOBA MEAMIIMHCKIE TOKYMEH -
ThI UCTU1IbI, CBSI3aHHBIE C TOCTAHOBKOM Ha YY€T M POAaMU, a OrpaHUYMJIICS
JIUIITb TTIOKa3aHUSIMU CBUAETENEH, KOTOpbIe TMTOATBEPAUIN TO, YTO OHU y3-
HaJli 0 GEpEMEHHOCTH UCTHULIbI OT OTBETUYMKA.

Jloka3zaTebCTBa, IPUMEHsSIEMbIe CYIOM IPU YCTAHOBJICHUM OTLIOBCTBA,
3aBUCST OT TOrO, KOIrJa poauics pedeHoK. YuuTtbiBasi, uro CeMeilHbII

' Cm.: Cyne6Hast mpakTHKa Mo ceMeitHbIM criopaM / Pyk. koi. cocr. I1.B. Kpamexnuuu-
koB. M.: Cratyt, 2005. C. 401—403.
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KOJZIEKC T10 00I1IeMy TTpaBUIIy He UMeeT 0OpaTHOM CUJIbI, HOpMa CT. 49 naH-
Horo Kozaekca mpuMeHsieTcs JUIb K CriopaM 00 yCTaHOBJICHUM OTIIOBCTBA
B OTHOILLEHUM AeTel, ponuBimxcs 1 Mapta 1996 r. wiu rosxe. B otHo1ie-
HUM IeTeil, pOAMBIIUXCS 00 BBeneHUs B aeiictBue CeMeiHOTo Komekca,
Cy[, pellasi BOrmpoc 00 OTLIOBCTBE, TOJKEH pYKOBOACTBOBATHCS 4. 2 CT. 48
KoBbC PCOCP, npuHuMast BO BHUMaHHE COBMECTHOE IPOKMBAHKUE U BE-
JieHUe 00IIIero X03siCcTBa MaTepbio peOEHKA U OTBETYMKOM 10 POXKICHMUS
pebeHKa, TM00 COBMECTHOE BOCITUTaHME, TUOO cofep:KaHue UMK peOeHKa
WJIM J0Ka3aTeJbCTBa, C TOCTOBEPHOCTHIO MOATBEPKAAOIIME TTPU3HAHUE
OTBETYMKOM OTILIOBCTBA, B YACTHOCTH ITOKA3aHUS CBUIAETEICH, TIOATBEPXK-
namponire GakTbl COBMECTHOTO MPOXKUBAHUS CTOPOH, MOCEIIEHUS OTLIOM
MaTepu pebeHKa B pOIMIBHOM JOME, BHUMATEIbHOTO U 3a00TJIMBOTO OT-
HOIIIEHHUSI OTLIa K MaTepH 10 U MOCJIe POXKIESHUS peOeHKa, BCTPeUn MaTepu
C HOBOPOXXIEHHBIM U3 POJIOMA, MO3APABICHUSI C HOBOPOXKACHHBIM, CO-
BMECTHOTO TToa00pa UMEHU pedeHKa, JIM0O OTKAa3 OTIA OT MPOXOXKIACHUS
OMOJIOTMYECKOM IKCIIePTU3bI KPOBU.

YcTraHoBIIeHUE OTILIOBCTBA B OTHOIIIEHUM JIMIIA, TOCTUTIIIETO BO3pacTa
18 neT, moryckaeTcs TOJIbKO C €ro Corjiacusi, a €CJIM OHO NMPU3HAHO Henlee-
CITOCOOHBIM — C COTJIaCHsI €Tr0 OINEeKyHa WJIM OpraHa OMeKU M IMOMeUYnTeIb-
ctBa (1. 5 ct1. 48 CK). CpokM UCKOBOI1 JaBHOCTU HE PacIpOCTPAHSIOTCS
Ha Jie1a 00 yCTaHOBJIEHUY OTLOBCTBA, B CBSI3U C YEM OTIIOBCTBO MOXKET ObITh
YCTaHOBJICHO CYIOM B JII000€ BpeMsI TTOCjIe POXKIECHUs peOeHKa.

B tex cayyasix, Korma oTIOBCTBO HE YCTAaHOBJIEHO HU TOOPOBOJIBHO,
HU IPUHYIUTEIbHO, a OTell yMep, B CyIeOHOM MOPSIIKE MOXET OBITh yCTa-
HOBJICH (DaKT NMPU3HAHUS OTLIOBCTBA MPU XXU3HU B MOPSIIKE 0COOOT0 MPo-
M3BOJICTBA B COOTBETCTBUMU C I1. 4 4. 2 cT. 264 ['TIK P®.

CornacHo cr1. 50 CK P® ycraHosieHue (akra npru3HaHUs OTLOBCTBA
MMEET MECTO MTPU HAIMYMHU CIEAYIOIINX OOCTOSITENIbCTB!

1) maTh 1 oTell pebeHKa He COCTOSIM B Opake;

2) oTell ymep, He TToJaB MPH >KU3HU 3asiBJICHNE O MPU3HAHUM OTLIOBCTBA;

3) uMeloTCs oKa3aTesIbCTBA MPU3HAHUS OTLIOBCTBA.

dakramMu, MOATBEPXKIAIOLIMMU ITPU3HAHKE JIMIIOM CBOETO OTLIOBCTBA
B OTHOIIICHUU JTAHHOTO peOeHKa, MOTYT CJIY>KUTh €0 M1MChMa, B TOM YKCJIe
B 3JICKTPOHHOM BHIE, B KOTOPBIX OH Ha3bIBaJl peOEHKA CBOMM, aHKETHI, 3a-
SIBJICHUSI, aya0O- U BUIE03aICH, TTOKa3aHUsI CBUAETEN eI, YCTaHOBICHME
(hakTa prU3HAHUS OTLIOBCTBA BO3MOXHO 10 3asBJICHUIO JTIO0OT0 3aMHTe-
PECOBAHHOTO JIMIIa, a UMEHHO MaTepy peOeHKa WU JIMLAa, 3alIMCAaHHOTO
B KauecTBe OTIa peOeHKa B KHUTE 3aIllMCH aKTOB I'PaXKIaHCKOT'O COCTOSTHUS,
oreKyHa (ToreuuTesisi) pedeHKa, Jula, Ha MKAMBEHUU KOTOPOTO HaX0-
IUTCS peOCHOK, a TaK:Ke IO 3asIBJICHUIO CaMOTo pedeHKa 10 TOCTIKEHUU
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MM COBEPILEHHOJIETHS, OPTaHOB OIEKM U MOIEYUTEIbCTBA, IPOKYypopa
B COOTBETCTBUU O CT. 45, 46 TTIK P®D.

B oTHowIeHMM AeTeli, poauBIIKXCs 10 1 okTa0pst 1968 . y nuil, He co-
CTOSIBILIMX B Opake MeXXay Co00ii, cyn BIpaBe yCTAaHOBUTH (haKT MpU3HA-
HUS OTLOBCTBA B Cllydae CMEPTH JIMLla, KOTOPOE MPU3HABAJIO ce0s OTLIOM
pebeHKa, Mpu YCIOBUU, YTO PeOEHOK HAXOAUJICS Ha MKIUBEHUU 3TOTO
JIVlia K MOMEHTY ero cMepTHu J1ubo paHee (cT. 3 3akoHa 00 YTBEpKASHUUN
OcHoB 3akoHonartenbcTBa Coto3a CCP u coo3HbBIX pecry0oanK o Opake
u cembe; cT. 9 Ykasa [Ipesunuyma BepxoBHoro Cosera PCDCP ot 17 ok-
Ts10pst 1969 r.).

B cootBercTBuu co ct. 266 I'TIK P® 3asaBieHne 06 yctaHOBIeHUH (hakTa
MpU3HAHUS OTIIOBCTBA IMOJAETCS B CYI IO MECTY >KMTEIbCTBA 3asIBUTE-
Jis1. B 3asBJeHMU JOJIKHO OBITh yKa3aHO, ISl KAKOM 1IeJIM HEOOX0AMMO
YCTaHOBUTb OTLIOBCTBO (B LI€JISIX BHECEHUS CBEACHUI B CBUACTEILCTBO
0 POXICHUM, pean3allii HaCIeACTBEHHBIX MPaB U T.11.), a TAKKE JOJKHbI
OBbITh IPMBEIACHbI 10KA3aTeIbCTBA, MOATBEPXKIAIOIIME HEBO3MOXHOCTh
MOJYYeHUS 3asIBUTEJIEM HaUIeXXalllUX TOKYMEHTOB, T.€. OTCYTCTBUE B KHM-
re 3alliUCHU aKTOB TPaXkIaHCKOTO COCTOSIHUSI, CBUAETEIbCTBE O POXKICHUN
CBelleHUi1 00 OTLOBCTBE yMepiero. Kpome Toro, 10KHbBI ObITh ITPEACTaB-
JICHBI JI0KA3aTeJIbCTBA MPU3HAHUS OTLIOBCTBA (CBUIETEIbCKIUE TOKA3AHMSI,
MUCbMEHHbIE 10KAa3aTeJIbCTBA, ayIMO-, BUACO3AUCU U 1IP.).

[MocnencTBreM yCTaHOBJICHUsI OTILIOBCTBA SIBJISIETCS YCTAHOBJICHUE
IOPUINYECKON CBSI3M (TTPpaBOBBIX OTHOIIEHUI) MEXIY OTLIOM U peOEHKOM,
PeryJaupyeMoii He TOJIbKO HOpMaMM CEMEMHOI0 3aKOHOIATEIbCTBA, HO U
IPYTMMU HOpMaMU TIpaBa.

Ha ocHoBaHuu pellieHMs: cyaa BHOCUTCS 3allMCh B KHUTY 3aITUCH AKTOB
IPaxkIaHCKOIO COCTOSIHUSI, CBUIACTEIbCTBO O POXKACHUU peOeHKa, BO3HU-
KaloT TpaBa U 00s13aHHOCTU OTLIAa U pebeHKa, MpeayCcMOTpeHHbIe 1. 11,
12 CK P®.

Eciu oqHOBpeMEHHO ¢ MCKOM 00 YCTaHOBJIEHUM OTLIOBCTBA IPEIb-
SIBJICHO TpeOOBaHME O B3bICKAHUM aJIMMEHTOB, TO B CJIydyae YIO0BJIETBOPE-
HUS UCKa 00 YCTAaHOBJICHUM OTLIOBCTBA aJIMMEHTBI IPUCYXKIAIOTCS CO THS
MPeAbsBICHUS UCKA, KaK U 110 BCEM JieJlaM O B3bICKAaHUM aJIMMEHTOB, a He
C MOMEHTA BCTYIUICHUS pellieHUsI cyaa B 3aKoHHYI0 cuity (11. 2 cT. 107 CK).
BmecTe ¢ TeM HEOOXOAUMO YUUTHIBATh, YTO BO3MOXHOCTh TPUHYAUTEIb-
HOTO B3bICKaHUS CPEJICTB Ha COAepKaHWe pebeHKa 3a MPOILIoe BpeMst
B YKa3aHHOM CJIy4yae MCKJII0YaeTCsl, ITOCKOJIbKY 10 YIOBJICTBOPEHUS UCKa
00 yCTaHOBJICHUU OTLIOBCTBA OTBETYMK B YCTAHOBJICHHOM MOPSIAKE HE ObLI
MpU3HaH OTIOM pebeHKa. [1pu 3TOM pelieHre O B3bICKAaHUM aIMMEHTOB
MOIJIEXKUT HEMEUIEHHOMY MCIIOJIHeHUIO cortacHo cT. 211 I'TIK P®.
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Oco0oe BHUMaHUe B ITOCAEIHEE BPeMsl yACIsSIeTCS] OCOOEHHOCTSIM yema-
HOBACHUS MAMEPUHCMBA U OMUOBCMEA NPU NPUMEHEHUU UCKYCCIBEHHbIX Me-
modoe penpooyKyulU Hea08exa.

K BcmoMoraTeabHBIM penpoayKTUBHBIM TexHojiorusM (BPT), npeny-
cMoTtpeHHbIM DenepanbHbIM 3aKOHOM OT 21 HOs10pst 2011 1. Ne 323-D3 «O6
OCHOBax OXpaHbI 3I0POBbs TpaxkiaaH B Poccuiickoit Denepaninin», OTHOCAT
HCITOJIb30BaHUE TOHOPCKUX U (M) KPUOKOHCEPBUPOBAHHBIX TTOJTOBBIX
KJIETOK, TKaHE#l pernpoayKTUBHBIX OPTaHOB M SMOPHOHOB, a TAKXKe CyppoO-
raTHOe MaTepUHCTBO. bojiee MoapoOHO 3TU U APYTrUe METOAbI UCKYCCTBEH-
HOM penponyKIIMK YeJ0BeKa OMpeAesioTcs rprukazoM Mun3snpasa Poccun
ot 31 mronst 2020 r. Ne 8031 «O mopsiake UCTTOIb30BaHMs BCIIOMOTaTEIbHBIX
PENPOIYKTUBHBIX TEXHOJIOTUH, TPOTUBOIIOKA3AHMSIX M OTPAHMYCHUSIX K UX
TMPUMEHEHUIO» .

[Tpu 5TOM BO3MOXKHBI CIEAYIOIINE CUTYALINH:

1) ropuauvecKue poaUTEIH SIBISIOTCS OMOJOTMUYECKUMU POIUTEISIMU
pebeHKa (HarpuMmep, TIpU UMILJIaHTallMY UCITOJb30BaH SMOPHOH,
TeHETUYECKH TIPOMCXOISIINIL OT CYIPYKEeCKOM Mmaphl);

2) OTCYTCTBYET OMOJOTHYECKas, HO UMEET MECTO TeHeTUYeCKasi CBSI3b
MEXIYy peOCHKOM U POAUTEISIMU (OMHUM U3 HUX);

3) OTCYTCTBYET KakK OMOJornveckasi, Tak ¥ reHeTu4deckasi CBsI3b C pe-
OCHKOM POAMTEICH UM OTHOTO U3 HUX (CyppOraTHOE MaTePUHCTBO
0e3 UCITOJIb30BaHUsI TEHETUYECKOTO MaTepuaa Cyrpyru).

ITpumenenue BPT Bo3MOXHO TOIBKO TIPY HAJTUYUM TTMCHMEHHOTO CO-
rnacus mpouH(GOPMUPOBAHHBIX MALMEHTOB. B cooTBeTcTBMM C 4. 3 CT. 55
denepanbHoro 3akoHa o1 21 Hos0pst 2011 1. Ne 323-D3 «O6 ocHOBax OXpaHbI
3I0pOBbs rpaxaaH B Poccuiickoit @eneparinn» My:KUMHA U KEHILMHA, KaK
COCTOSIIIIME, TaK U HE COCTOSIIIIME B Opake, MMEIOT MPaBo Ha NMPUMEHEHUE
BCITOMOTATEIbHBIX PEMPOAYKTUBHBIX TEXHOJIOTUI MPU HATUIUU 0000 -
HOTro MHMOPMUPOBAHHOTO TOOPOBOJIBLHOTO COTJIaCHsI Ha MEIUIIMHCKOE
BMeIIaTebcTBO. OMMHOKAS XEHIIMHA TaKKe UMeeT MPaBo Ha IPMMEHEHUE
BCIIOMOTaTEbHBIX PEITPOIYKTUBHBIX TEXHOJIOTUI MPU HAJTMIUU ee MHDOP-
MUMPOBaHHOT'O JOOPOBOJILHOTO COITACHST HA MEAUILIMHCKOE BMEIIATEIbLCTBO.

[Tpu rcnoab30BaHUM JOHOPCKUX TTOJIOBBIX KJIETOK M SMOPHOHOB Ipax-
JIaHe UMEIOT MPaBo Ha MoJydyeHre nH(pOopMaLIMKU O pe3yIbTaTaX MeIUIIH-
CKOro, MEIMKO-TeHETUUYECKOro 00ce0BaHus TOHOPA, O €ro pace M Ha-
LIMOHAJILHOCTH, a TAKKe O BHEIITHUX JaHHBIX.

CypporarHoe MaTepUHCTBO, TIPeACTaBJIsIIOIIee CO00Il BRIHAILIMBAHUE
U pOXKIeHUE peOeHKa (B TOM YMCIe MPeKAeBPEMEHHBIE POJIbI), BO3MOXKHO

' CIIC «KoncyapsrautILmocs.
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10 TOTOBOPY, 3aKJIF0YaeMOMY MEXIYy CyppOraTHOM MaTepblo U MOTEHIIN-
aJIbHBIMM POIUTENISIMU, YbH TTOJIOBBIC KJIETKM UCIIOJIb30BAIUCH JIST OTLIO-
TMOTBOPEHMSI, IMOO OMMHOKOM KEHIIIMHOM, JIsI KOTOPBIX BEIHAILIMBAHUE
¥ poXIeHUe peOeHKa HEBO3MOXKHO 10 MEIUIIMHCKUM TTOKa3aHUSIM.
DdenepanbHblii 3akoH «O0 OCHOBaX OXpaHbI 310POBbsI rpaxaaH B Poc-
cuiickoit Denepaliin» yCTaHABIMBAET TPEOOBAHUSI K CYppOraTHOI MaTepH,
KOTOPOIT MOXET OBbITh KeHIIMHA B Bo3pacTe oT 20 mo 35 jeT, uMeromas
HE MEeHee OIHOTO 310POBOTO COOCTBEHHOTO peOeHKa, MOJIyUuBIIasT Me-
TUIIMHCKOE 3aKJIIOUeHUE 00 yIOBICTBOPUTEIILHOM COCTOSIHUU 310POBbS,
JaBIllasi TMCbMEHHOE MHMDOPMUPOBAHHOE TOOPOBOJBHOE COTIacue Ha Me-
IUIIMHCKOE BMEIIaTeIbCTBO. 2KeHIIIMHA, COCTOsIIIasl B Opake, MOXET ObITh
CyppOTaTHOM MaTephlo TOJBKO C TMCbMEHHOTO coryacus cyrnpyra. Cyppo-
raTHasi MaTh HE MOXET ObITb OMHOBPEMEHHO JOHOPOM SIAIICKJICTKU.
CornacHo a63. 1 1. 4 ct. 51 CK P® nipu npuMeHeHU METOAOB UCKYC-
CTBEHHOM PEeMpOIyKIIMH YeJIOBeKa B KaUeCTBE POAUTeei peOeHKa 3auChl-
BarOTCS JIMIIA, JaBIIKE CBOE COTJIacke Ha MPUMEHEHNE METOIa NCKYCCTBEH-
HOTO OIUIOAOTBOPEHUS WJIM Ha UMILJIAHTAIlUI0 SMOPUOHA, TP YCIOBUH,
YTO BBIHAIIMBAET M POXXaeT pebeHKa UMEHHO Ta XEHIIMHA, KOTopas najia
corjacue Ha IpMMEHEHUE B OTHOIIIEHUH €€ Ha3BaHHBIX METOIOB C IIE/IbIO
poxxaeHus exo peoeHka. [1py aToM He MeeT 3HaUYEHM S, SIBJISTIOTCS JIM 00a
CynpyTa WX OIUH U3 HUX TeHETUYECKUMU POIUTEISIMU WM HeT. Takum
00pasoM, B Cllyyae poXXAeHHUs peOeHKa B pe3yJibTaTe MCKYCCTBEHHBIX METO-
JIOB OTUTONOTBOPEHMSI IEHCTBYET OOIIUIA ITOPSIIOK YCTAHOBJICHYSI OTIIOBCTBA
¥ MaTepUHCTBA.
[Tpu cypporaTHOM MaTepMHCTBE MaTePblo peOeHKa SIBJISIETCS Ta KEH-
IIMHA, KOTOpasi ero poausa, U Cynpyru, AaBIlIKe cOoTjacue Ha MMILIaH-
TalMI0 SMOPUOHA CyppOraTHOI MaTepH, 3alMChIBAIOTCS B KAYECTBE PO-
IUTeeil peOeHKa TOJIbKO MPU HAIMYUK €€ COIVIacHsl, KOTOPOe JaeTcs
nocie poxneHus: pedbeHka. [IponHbopMupoBaHHBIE CympykecKas mapa
MU cypporaTHasi MaTh JalOT MMCbMEHHOE COorjlacue Ha yJacTue B Ipo-
rpamme «CypporaTHoe MaTepUHCTBO». MeXay CyppOTaTHOM MaTepblo
¥ TIOTeHILIMAJbHBIMU POAUTENSIMU, KaK MPaBUJIO, 3aKJII0YACTCS TOTOBOD
B IMMMCbMEHHOI (hopMe, XOTS CrielIMaIbHBIX TPEOOBaHUI K TOMY JOTOBOPY
3aKOHOIATEJIbCTBOM HE MpenycMOoTpeHo. B KkauecTBe yclioBuii noroBopa
MOTYT OBITh OTIPEEJICHBI:
— KOMIIeHCAIIYsI pacXoI0B Ha MEAMIIMHCKOE 00CITy>KBaHUE CypporaT-
HOI MaTepy U UHBIE ee MOTPeOHOCTU (HarpuMep, 0coboe MUTaHue)
B Iepuoa 0EPEMEHHOCTHU 10 POXIACHMS peOeHKa;

— MEIUILIMHCKOE YIPEXKAeHUeE, Tae OyayT MTPOBOAUTLCS UCKYCCTBEHHOE
OIJIONOTBOPEHME U MIPUHUMATHCS POJIBI;
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— TOCENCTBUS POXACHUS peOeHKa ¢ GU3NYECKUMU WM TICUXUYECKH -
MU HEIOCTaTKaMu;

— 00513aHHOCTH CyppOTraTHOI MaTepH, 3a UCKIIOUEHUEM 00s13aHHOCTH
nepeaaTh PONUBIIETOCs peOeHKa CynpyraM, ¢ KOTOPbIMU 3aKTI0YeH
JIOTOBOD;

— TOCJENCTBUS TOTO, YTO CypporaTHasi MaTh ITOCJIe POXKIECHUS peOeHKa
HE OTKaXeTCsl OT HeTO;

— YCJIOBMSI UM TIOPSIIOK OTUIATHI YCIIYT CYpPOTraTHOM MaTepH, eCld 3TO
BO3ME3IHbINA 1OTOBOpP;

— OCHOBaHMS PaCTOPXKEHUsI JOTOBOpA.

OnHako JaHHBIN TOTOBOP HE SIBJISIETCSI OCHOBAHUEM ST TOTO, YTOOBI

B Clyyae OTCYTCTBHUSI COTJIaCHsl CYPPOTAaTHOI MaTepu Ha Tepeaavy peoeH-
Ka MPUHYIUTEJIBHO MepenaTh ero cynpyxeckoit mape. [lo ctatuctuke
0K0J10 15% cypporaTHbIX MaTepeil OTKa3bIBalOTCs OTIATh peOeHKa MOCIe
ero poXAeHus cynpyram-3akaszumkam'. B HacTosiee BpeMs: 3aKOHO-
JaTeJIbCTBO TMPSIMO HE PETYJMPYeT BOMPOC O BO3MOXHOCTHU B3bICKAHMUS
NEHEXXHBIX CPENCTB, MOJYYEHHBIX 10 JOTOBOPY, a TaKXkKe BO3MEIICHMUS
MPUIMHEHHOTO Bpela, B TOM YMCJIe MOPAJbHOTO, C CyppOraTHOM MaTepH,
OTKaszaBIlIelcs oTnaTh pedbeHka. B ToM ciydae, eciu cypporaTHas MaTh
He JaeT coracus Ha 3aluCh CYIIPYTOB B KaUeCTBE POAUTENICH U €CIIU CYyp-
poratHass MaTh COCTOUT B Opake, TO AeHCTBYET MPEe3yMIILIUS OTIIOBCTBA €€
Cymnpyra, ecJii HeT — TO 3aIlMCh 00 OTIIE TPOU3BOAUTCS HA OOIIIUX OCHO-
BaHusx’. Eciu ke cypporaTHasi MaTh JaeT COIJIacue Ha 3aluch CYIpyroB
B KayeCTBe pOAUTENICH, KOTOPOE AOJKHO OBITh BBIPaXKEHO B ITMCbMEHHOM
(bopMe 1 yI1oCcTOBEpPEHO PYKOBOAUTEIEM MEAULIMHCKOIO YYPEXKICHMUS,
TO MEIUILIMHCKOE YIPEXKIEHHUE BbIAACT CIIPABKY O POXICHUU Y CYIIPYTOB
pebeHKa.

CornacHo 11. 5 c1. 16 @eaepanbHoro 3akoHa «O0 akTax rpaxIaHCKO-

IO COCTOSIHUSI» TIPY TOCYIapCTBEHHOM PEerrMcTpalny poXIeHUsT peOeHKa
0 3asBJICHUIO CYIPYTOB, JABIIMX COTJIache Ha MMIUIAHTAILIMIO0 S9MOPHOHA
JIPYTOM JKEHIIIMHE B LIEJISIX €r0 BhIHAIIMBAHUS U POKIACHUS, OMHOBPEMEH-
HO C TOKYMEHTOM, TTOATBEpXKAAIOIINM (DaKT poxkIeHus pedeHKa, T0IKeH
OBITh TIPEJCTaBJIEH TOKYMEHT, BbIIAHHBIN MEeIULIMHCKOW OopraHu3anuei
M TIOATBEPKAAIONIMIA (DaKT MOJIyUeHUS COTIACHS XKeHIIMHbBI, POIUBIIEH

" Ipucoposuu E.B. VicKycCTBEHHOE OTLTONOTBOPEHHE ¥ MMILTAHTALMS SMOPHOHA YeoBe-
Ka: ABroped. IKC. ... KaH/. lopua. Hayk. M., 1999. C. 17.

’ B HeKOTOPBIX CTPAHAX JCHCTBYIOT MHBIC NPE3yMILIMK (HATIpuMep, B Benko6puta-
HuUM), cM. noapodHee: Camoiinoséa B.B. Poccuiickoe 1 3apyOexkHOe ceMeiHOe 3aKOHOIAaTe b~
CTBO O MIPUMEHEHUHN BCIIOMOTATeNIbHBIX PeNpoayKTUBHBIX TexHonoruii (BPT) // Cemeiinoe
u xuninHoe npaso. 2010. Ne 3. C. 7—10.
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pebeHKa (cypporaTHoii MaTepHu), Ha 3alMCh YKa3aHHBIX CYIIPYTOB POIM-
TeJISIMU peOeHKa.

B Hacrosiiee Bpemst BO3HUKAET HEMaJIO MPaBOBBIX ITPOOJIEM, CBSI3aHHBIX
¢ mpuMeHeHueM MeTonoB BPT, B yacTHOCTU ceMelHBIM 3aKOHOAATE b~
CTBOM HE€ yPEryJMpOBaHbI CICIYIOIIME BOMIPOCHL: O 3alMTe MpaB CyIpyra
CyppOTaTHOM MaTepu, He SIBJISTIOLIETOCs] OMOJIOrMYeCKUM OTIIOM peOeHKa,
HO B OTHOILIEHUHU KOTOPOTO ACMCTBYET MPE3yMITLIMS OTIIOBCTBA MPU OTKa3e
CyppOoraTHOI MaTepy OTIaTh peOeHKa; O 3alIUTe ITPaB OMOJIOTMUECKOTO OTIa
pebeHKa B ciyJyae 0TKa3a CypporaTHO MaTepu OTAaTh peOeHKa CyIpyram-
3aKa34MKaM; O IMPABOBBIX IMOCICACTBUSX OIIMOKY Bpaueil Mpy MIpUMEHEHU N
METOI0B UCKYCCTBEHHOIO OIIOAOTBOPEHUSI ISl TECHETUYECKUX U OMOJI0-
TUYECKUX POAUTETIEN.

KpomMme Toro, B HacTosiee BpeMsi MUpOBasi MEIUIIMHA CTOUT Ha MyTU
K BO3MOXXHOCTH POXICHUS peOeHKa 0e3 yJacTHsT MyXXUMHBI U KEHIIY -
HbI. JI0CTaTOYHO OCTPO CTOSIT MPOOJIEMbI KIIOHMPOBAHMS YeJIOBEKA 1 €TI0
OPraHoB, MO KOTOPBIM MOHUMAETCSI CO3MaHMe YeoBeKa, TeHETUUECKHU
UIEHTUYHOTO APYTOMY KUBOMY WJIM YMEpUIEMY YeJI0BEKY, TyTeM Mepe-
HOCa B JIMILIEHHYIO sSIpa XKEHCKYIO MOJI0BYIO KJIETKY siApa COMaTUUECKOM
KJIeTKU yesoBeKa. [laHHbIe TTpobJieMbl Ha CeTOIHST HE YPeryanpoBaHbl
HE TOJbKO POCCUICKMM 3aKOHOIATEIbCTBOM, HO U 3apyOexXHbIM. ['e-
HepanabHasa KoHbepeHus FOHECKO 11 Hos6ps 1997 r. npunsiia Bee-
o0IIYI0 IeKIapalyio 0 TeHOMe YeJloBeKa 1 O TpaBax yejioBeka. B cT. 11
97O Jleknapaiuu 3aKperuisieTcs: cienyomuii npuHiun: «He nomycka-
eTcsl MpaKTuKa, MpOoTUBOpeYalasi 4eJJ0BeUYeCKOMY TOCTOMHCTBY, TaKasl,
KakK MpaKkTHKa KJIOHUPOBAHUS B LIEJISIX BOCIIPOU3BOACTBA YEIOBEUECKOM
ocobu». B pa3Butue atoro gokymenrta 8 mapra 2005 r. npunsTa Jlexina-
pauust OOH o xioHupoBaHuu yejaoBeka. OHA He CONEPXKUT MOJIOKEHUI,
CTPOTO OCYXIAIOIIMX KJIOHUPOBAaHUE, U HE YCTaHABIMBAET €ro 3arper.
JoKyMeHT HOCUT peKOMeHIaTebHbII XapakTep. Ha 3To ykassiBaeT ero
comepXaHue — MPU3BIB K TOCYyIapCcTBaM MPUHSITh BCE MEPbl, HEOOXOI1-
MBbI€ IJIS COOTBETCTBYIOIIEH 3allIUThl YeJIOBEUECKOM KU3HU B TIpoliecce
MPUMEHEHUS TOCTUXKEHUN OMOJOrMYECKUX HAyK; 3alIPETUTh Bce (hOPMBbI
KJIOHUPOBAHMS JIIOJIEU B TAKOU Mepe, B KAKOM OHU HECOBMECTHUMBI C Ue-
JIOBEYECKHM TOCTOMHCTBOM U 3aIIMTOIN YeJI0BEYECKOMN XXU3HU; MPUHSTH
Mepbl, HEOOXOMUMBIE IIJIs 3aMpPeIeHUS UCTIOIb30BaHUsI METOIOB TeHHOM
WHXEHEePUU, KOTOPhIE MOTYT MPOTUBOPEUYUTH YEJTOBEUECKOMY JOCTO-
WHCTBY; IPUHSITH MEPHI VTSI TIPEIOTBPAIlEHUS SKCIUTyaTalluM KEeHIIUH
B Mpoliecce MPMMEHEHMST JOCTMKEHUI OMOIOTUYEeCKUX HayK'.

1 o
CwMm.: Pomanosckuii I'. KnoHupoBaHue: TPaBOBbIe acTeKThl // 3aKoHHOCTE. 2006. No 1.
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3aKOHBbI O 3aIPeTe KJIOHUPOBAHUS IIPUHSITHI BO MHOTHUX CTpaHaX MUpA.
Taxk, nHanpumep, Koncruryuus Ilseiiapun 2000 r. ycTaHOBMIA 3aMIpeT
Ha kj1oHupoBaHue; Denepanbhblii 3aKkoH @PI o 3ammTe aM6proHoB 1990 T.
Ha3bIBaeT MPECTYILICHUEM CO3IaHKe 9MOPHMOHA, FTeHETUYECKU UIEHTUYHO-
IO APYyromMy 3MOpPHUOHY, IIPOMCXOISIIEMY OT XKMBOIO WJIM MEPTBOTO JIMIIA;
3akoH Mcnanuu 1988 r. o mipoueaypax, ClocOOCTBYIOIIMX PEMPOIYKIIUH,
TAKXKe YCTAHABJIMBAET YTOJIOBHYIO OTBETCTBEHHOCTD 3a KJIOHMPOBAaHUE Ye-
JIOBEUECKOro sMOproHa'.

[MpencraButenu 13 ctpan — yyactHul Coseta EBpornl B sHBape 1998 .
MOJIMCAJTU COTJIAllIeHKE’, 3ampeliaolee KIOHMPOBaHUE YeIOBeKa, HO J10-
IycKaolliee KJIOHUPOBAaHUE KIIETOK B MCCIICIOBATEIbCKMX LIETISIX.

B HeKOTOpBIX CTpaHax 3alpelleHO He TOJbKO KJIOHUPOBAaHUE, HO TAKXKE
U JII0ObIe MCKYCCTBEHHbIE METOIBI PEITPOAYKIIMHY YeI0BEKa, a IIPOTUB CYP-
poraTHOro MaTepUHCTBA BHICTYNWJ B 1989 T. criennanbHbIil 9KCIIEPTHBII
komuTeT CoBeTa EBporbl Mo OMO3THKE U MCKYCCTBEHHBIM METOAaM IETO-
POKIEHMS, BBIpAOOTAB Psil OOLIMX IPUHIIMITOB IPUMEHUTEIbHO K JaHHOI
npoodieme:

1) HM oaMH MenPabOTHUK WM MEIULIMHCKOE YUPEXKICHUE HE TOJIKHbI
HCIOJIb30BaTh UCKYCCTBEHHbIE METObI ICTOPOKICHMS IS 3a4aTHst
pebeHKa C 11eJTbI0 BEIHAIIIMBAHUSI CypPPOTaTHON MaTephIo;

2) HM OIMH KOHTPAKT WK COIIAlllEHNE MEXIY CypPOraTHOI MaTephio
¥ TE€M JIMLIOM WJIM Mapoii, JIs1 KOTOPHIX OHA BbIHAIIIMBAeT peOeHKa,
HE JI0JDKHBI UMETh 3aKOHHOM CUJIBL;

3) BcsKasl MOCpeaHUYECKast IesITeIbHOCTD B ITOJIb3Y JIULI, 3aMHTEPECO-
BaHHBIX B CyppOraTHOM MaTepUHCTBE, a TAKXKe BCsKasl CBsI3aHHast
C 9TUM peKJIaMHasl IesITeIbHOCTh JIOJKHbBI ObITh 3alIPEILEHbI.

ITynkT 4 yka3zanHoro CoriamneHusi BBOIUT UCKITIOYEHUE: TOCYAapCcTBa
MOTYT B UCKJIIOUUTEIbHBIX CIydasiX, OTOBOPEHHBIX B HALIMOHAJILHOM 3a-
KOHOJATEeJIbCTBE, pa3pelliuTh MEAUIIMHCKOMY PAOOTHUKY WIIM YYPEKIe-
HUIO MPOU3BECTH UCKYCCTBEHHOE OILUIOAOTBOPEHME CYpPOraTHOM MaTepu
IIPY YCJIOBUM, YTO CyppOraTHasi MaTh He MOJy4aeT MaTepualbHO BHITOIbI
OT 3TOi1 OIepaly U UMeeT IPaBo MOCJIe POIOB OCTaBUTh pebeHKa cebe.

[MpoucxoxneHue pebeHKa OT MaTepy M OTLIA OTPaXKaeTCsl B aKTe ro-
CyIapCTBEHHOM perucTpauuu poxaeHus. B coorBerctBuu ¢ 1. 1 ct. 15
®enepanbHOro 3aKkoHa «O0 aKTax rpaxkIaHCKOTO COCTOSIHUSI pecucmpaus

' Cwm.: Kontoxosa H.A. HoBble acIieKThI B 3aLNTe KOHCTHTYLIMOHHBIX [IPaB 1 CBOGOL B yC-
JIOBMSIX COBPEMEHHBIX BHI30BOB UesioBeuecTBY // KOHCTUTYIIMOHHOE M MyHUIIUTIAIbHOE TTpa-
BO. 2005. Ne 5.

? Ha 5 asrycra 2021 r. — 33 cTpaHbL.
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POJICOeHUsL pebeHKa npou3800UNCcs 8 0P2aHAX 3aeca no Mecmy pojcoeHust pebeH-
Ka uau no mecmy xcumenscmaea pooumeneii (00Ho2o0 u3 podumeneit). B akroBoit
3aMUCH O POXXACHUN peOeHKa YKa3bIBaeTCs ero MecTo poxaeHus. Eciu
ponuTtenu (ONUH U3 POIUTENICH) MPOXKMBAIOT B CEIbCKOM MOCEJEHUM, TO 10
MX KeJTaHUIO BMeCTO (DaKTUUECKOT0 MECTa pOoKAeHUS peObeHKa MOKET ObITh
yKa3aHO MECTO XXUTEIbCTBA PoauTeseit (OMHOTO U3 ponuTeneii). B ciyyae
eclin peOeHOK POIUJICS Ha CyIHE, B CaMOJIeTe, B TT0€31i¢ WU B IPYIOM
TPAHCIIOPTHOM CPEICTBE BO BpeMs €ro CIeNOBaHUsI, MECTOM POXICHUS
pebeHKa yKa3bIBaeTCsl MECTO FOCYJAPCTBEHHOU PeTUCTpalluU POXACHUS
pebeHka.

B Hacros1iee BpemMst ponuTeNu WIM OAWH U3 POIUTEEH JOJKHBI B Te-
YEHME OJHOTO MECSIIIa CO THS POXKIEHUST peOeHKA 3asBUTD O €r0 POXKIECHUN
YCTHO UK nmucbMeHHO. Panee Kogekc 3akoHOB 00 akTax TpaskaaHCKOTo
COCTOSIHMSI, OpayHOM, CEMEHOM M OTleKYHCKOM TipaBe 1918 r. yctaHaBiu-
BaJI TPEXIHEBHBIN CPOK OOpAIIeHMS ¢ 3asIBJICHUEM O POXIECHUN peOCHKA.
ITpu 5TOM haKT pOXKIECHUS TOJKEH ObLT OBITH 3aCBUIETEILCTBOBAH IBYMSI
JIUIIAMM, CUMTAsI B TOM YHMCJIe U 3asiBUTEJICH.

OCHOBaHUSIMU JJI TOCYIAPCTBEHHOM pEerMCTpallii POXKICHUS peOeHKa,
cornacHo cT. 14 MenepanbHoro 3akoHa «O0 akTax rpaxkIaHCKOro COCTO-
SIHUSI», SIBJISTFOTCSI:

— JTOKYMEHT YCTaHOBJICHHOI (hOPMBI O POXKIECHUM, BITAHHBIN MEIu -

LIMHCKOM opraHu3aiyeil He3aBUCHUMO OT €€ OpraHU3aIllMOHHO-TIPaBO-
BOi1 (DOPMBI, B KOTOPOI TIPOUCXOAUIN POJIbI;

— JTOKYMEHT YCTaHOBJICHHO (hOPMBI O POXKIECHUM, BITAHHBIN MEIU -
LUHCKOM OpraHu3alueii, Bpay KOTOPOU OKa3biBaJl MEAULIMHCKYIO
TOMOIILIb TIPY POJaX WJIM B KOTOPYIO 00paTUach MaTh MOCJIE POIOB,
JIN0O0 MHAMBUAYATbHBIM MPEeINPUHUMATEIEM, OCYIIECTBISIONINM
MEIUIIMHCKYIO NeSITeIbHOCTh, — IIPU POJaX BHE MEIUIIMHCKOI Op-
raHu3aluu;

— 3asBJICHUE JIULIA, TTPUCYTCTBOBABIIIETO BO BPEMsI POJIOB, O POXKICHUMN
peGeHKa — MpU polax BHE MEIULIMHCKOM OpraHu3aluy U 6e3 oka-
3aHUST MEIUIIMHCKOM MTOMOIIIN;

— pelieHue cyaa 00 yCTaHOBJIEHUHU (paKkTa poxkaeHUsT peOeHKa TaHHO
KEHIIUHOM.

ITpu rocynapcTBeHHOI perucTpallMy pOXIeHUs peOeHKa 1Mo 3asiBlie-
HUIO CYTIPYTOB, IaBIIMX COTJIacKMe Ha MMIUIAHTAIlMIO0 SMOpUOHA Cyppo-
raTHOM MaTepu, OMHOBPEMEHHO C JOKYMEHTOM, TTOATBEPXKIAIOIIMM (hakT
poxneHust peObeHKa, TOKEeH OBbITh TPeACTaBACH JOKYMEHT, IONTBEePXKaa-
IOIIMI (haKT MOJyYeHUs COrIachsl CypporaTHO MaTepu Ha 3aIllKCh yKa-
3aHHBIX CYTIPYTOB poauTeIsIMU pedbeHKa. Takoit TOKYMEHT, KaK IpaBuJo,
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BbIIAECTCI MEAMLIMHCKOM OpraHun3anuei, B KOTOPOU COCTOSIJIMCH POMIBI.
bes cornmacus cypporaTHO# MaTepu CyNpyTry HE MOTYT OBITh 3allMCaHbI
pOOUTENIMU peOeHKa.

3anuch 0 poauTelisix pebeHKa BHOCUTCSI B 3aMMCh aKTa O POXKICHUU
B cootBeTcTBUM CO CT. 51 CK PD 1 c1. 17 DenepanbHoro 3akoHa «O0 akrax
rPaXIaHCKOTO COCTOSIHUS». CBeleHUsI O MaTePU BHOCSITCSI HA OCHOBa-
HUU BBIIIIEHA3BaHHBIX TOKYMEHTOB, a CBEIEHUS 00 OTIIE — B 3aBUCUMOCTH
OT TOTO, NEHCTBYET JIM MPE3YMIILIUS OTLIOBCTBA, YCTAHOBJICHO JIU OTLIOBCTBO
JTOOPOBOJIBHO JIMOO MPUHYIUTENIBHO. B mpoTBHOM cityyae hamMuiivst peoeH-
Ka 3aIuchiBaeTcs Mo daMUIuu MaTepy, UMsI M OTYECTBO OTIIa peOeHKa —
o ee ykazaHuto. [1o xxemaHuio matepu cBeaeHUsI 00 OTLe peOeHKa B 3aIUCh
aKTa 0 POXIEHUM peOeHKa MOTYT He BHOCUThLCS. BHeceHHbIe cBeneHUs
HE MOTYT CIYXXUTh MPETSITCTBUEM ISl PEIlIeHsI BOIIpoca 00 YCTaHOBJICHUN
OTIIOBCTBA B IOCJEAYIOIIEM.

Oco0blil TOPSAOK PETUCTPALIMK POXIECHUST ycTaHOBIEH cT. 19 Dene-
pajnbpHOro 3akoHa «0O0 akTaxX rpakIaHCKOTO COCTOSIHUSI» B OTHOILIEHUU
HaligeHHOTO (IMOIKMHYTOT0) pebeHKa. OpraH BHYTPEHHUX e, opTaH
OIEeKHU U TOIEeYUTEIbCTBA JIMOO MEIUIIMHCKASI OpraHn3aIys, BOCIIMTa-
TeJIbHAsI OpraHM3alMsI UM OpraHU3allvsl COLMATbHOMN 3alIUTHl HACEIECHMS,
B KOTOPYIO IMOMEIIIeH peOeHOK, 00s13aHbI 3asIBUTh O TOCYyIapCTBEHHOM
perucTpaumny poxXneHus1 HaliaeHHOTo (MTOAKMHYTOro) pedbeHKa, poauTen
KOTOPOTO HEM3BECTHBI, HE MO3HEE YeM Uepe3 ceMb THEN CO THS OOHa-
pyXeHus pebeHKa.

JInuo, Hameniee pebeHKa, 00s3aHO 3assBUTh 00 3TOM B TeueHUe 48 ya-
COB B OpraH BHYTPEHHMX JeJI WJIK B OpraH OINEKU U MOIEeYUTEIbCTBA IO Me-
CTy OOHapyXeHus pebeHKa.

ODHOBPEMEHHO C 3asIBJICHUEM O TOCYIapCTBEHHOM PeTUCTPaLIMU POXK-
JeHUsI HalAeHHOTO (TTOAKMHYTOr0) pedeHKa JOJKHBI ObITh MMPEICTaBIICHBI:

— JOKYyMEHT 00 oOHapyXeHUU peOdeHKa, BbIIaHHbI OPraHOM BHY-

TPEHHUX JeJI UM OPTaHOM OIeKU U MOMEUYMUTENIbCTBA, C YKa3aHUEM

BPEMEHU, MECTa U OOCTOSITENILCTB, TIPU KOTOPBIX peOCHOK HaleH;
— JIOKYMEHT, BbIIAHHBI MEIUILIMHCKOU OpraHu3allie U MOATBEPXK-

JalOLIMI BO3paCT U IMOJI HaliAeHHOTO (TTOAKMHYTOI0) pebeHKa.

CBeneHMS O POAUTENSIX HAIEHHOTO (MMOAKUHYTOr0) peOeHKa B 3aIUCh
aKTa O €ro POXKIEHUM HE BHOCSTCSI.

HexoTopbie 0COOEHHOCTU TOCYAapCTBEHHON PEerucTpaluy mpery-
CMOTPEHBI B OTHOIIIEHUU POXKIACHUS peOeHKa, OCTaBJICHHOIO MaTepPhIo,
He TIpeIbSIBUBIIEH TOKYMEHTA, YIOCTOBEPSIIOIIETO €€ JUUYHOCTh, B MEIM-
LIMHCKOM OpraHu3aliu, B KOTOPOU MPOMCXOIMIN POMABI UM B KOTOPYIO
obpaTuiiachk MaTh rocie poaos (cT. 19.1 denepanbHoro 3akoHa «O6 akTax
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IpaxkIaHCKOI'O COCTOSIHUSI»); peOeHKa, POIMBILIEIOCS MEPTBBIM WJIM YMEP-
1Iero Ha nepBoit Hepese xu3uu (cr. 20 denepanbHoro 3akoHa «O0 akTax
IrPaXXIaHCKOTO COCTOSIHUSI»), U peOeHKa, JOCTUTILEro Bo3pacTa OIHOI0
roga u 6oJjiee (ct. 21 DenepanbHOro 3akoHa «O0 akTax rpaskJIaHCKOro Co-
CTOSTHUSI» ).
3HaueHue rocyIapcTBEHHOM perucTpaluy poXKIACHUS peOeHKa COCTOUT
B TOM, UTO JIMIIIb HA OCHOBAaHUY TaKOI PErMCTPallii BOSHUKAIOT IOpUINYE-
CKHe TIpaBa 1 00sI3aHHOCTH B OTHOIIIEHMSIX MEKIY POIUTEISIMU U NETbMMU,
TPEyCMOTPEHHBIE CEMENHBIM, IPAXIAHCKUM, a TAKXKE UHBIMU OTPACISIMU
3aKOHOAATEJIbCTBA.
3anuch ponuTesieil B KHUTe 3alMCU aKTOB I'PaKIaHCKOTO COCTOSTHMS
MOKET OBITh OCITOPEHA TOJIBKO B cyneOHOM ropsake. CemeiiHbli Kogeke PO
He JOMyCKaeT OCIapuBaHMSI OTIIOBCTBA (MAaTepUHCTBA) B AIMUHUCTPATHB-
HOM TIOPSIIKE ITyTeM oOpallleHUsI B OpraHbl 3arca faxe B TOM Cilydae, Korma
MaTh, (PaKTUYECKUI OTEIl WJIM JIULIO, 3alIMCaHHOE B KHUTE 3allCH aKTOB
rpaXkIaHCKOIO COCTOSIHUSI B KaUeCTBE OTIIa peOeHKa, XKeIaloT U3BMEHUTh
3aMuch 00 OTLIE peOeHKa.
3anuck 00 oTlie pedeHKa MOXET ObITh OCIIOpeHa MO TPeOOBAHUIO JINII,
ykasaHHbIX B 11. 1 ¢T. 52 CK P®, a uMeHHO:
— JWIa, 3alIMCaHHOrO B KaueCcTBe OTIA WJIM MaTepu pedbeHkKa (Heco-
BEpILIEHHOJIETHUE POAUTEIN BIIpaBe MpU3HABaTh UM OCIaprBaTh
CBOE OTIIOBCTBO MJIM MaTEPUHCTBO HE3aBMCHMO OT BO3pacTa);
— Jnuia, GakKTUIeCKH SIBJSIONIETOCs OTIIOM WJIM MaTepbio peOeHKa;
— camoro pebeHKa I10 TOCTHXKEHUU UM COBEPILIeHHOCTHS;
— oreKkyHa (rmoreuuTenst) pebeHkKa;
— OIIEKYHa POAMTEJIsI, IPU3HAHHOTO CYJIOM HEeIeeCIOCOOHBIM.
3anuch B KHUTE aKTOB I'PakIaHCKOIO COCTOSIHUST 00 OTIIOBCTBE (Mate-
PUHCTBE) MOXET OBITh OCITOpEHa:
1) B ciydae, Korma Juiia, 3alMCaHHbIE B KAYECTBE MaTepy U OTIa pe-
OeHKa, COCTOST B Opake;
2) B ciydae, KOTAa pOAUTEIN HEe COCTOAT B Opake M 3alliCh O MaTepu
ObLTa MPOM3BeIeHa I10 3asBJICHUIO MaTePH, a 3aMich 00 OTILE:
— TI0 COBMECTHOMY 3asIBJICHUIO MaTepu U OTIa peOeHKa; WIN
— TI0 3asBJICHUIO OTLIA peOeHKa C COIIacusl OPraHOB OMEKU U MO~
MEeYUTESIbCTBA B CJIyuae CMEPTU MaTepu, IPU3HAHUS €€ Helee-
CITOCOOHOI, HEBO3MOXHOCTH YCTAHOBJICHUST MECTa HAXOXICHUS
MaTepuy WU B CiIydae JUIIESHUS €€ POAUTEIbCKIX TPaB;
— TI0 pelIeHMIO cyaa.
Hena 06 ocmapMBaHUU OTLIOBCTBA paCCMaTPUBAIOTCS B paMKaX UCKO-
Boro npousBoacTa. Panee Kogekc o 6pake u cembe PCOCP npeaycma-
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TPpUBaJI TOAUYHBINA CPOK UCKOBOW JABHOCTH IO OCTIAPUBAHMIO OTLIOBCTBA
WU MAaTEPUHCTBA C MOMEHTA, KOrAa JULY, 3allMCAHHOMY B KauyeCTBE
OTLIA UM MaTepu pebeHKa, CTaa0 U3BECTHO O MPOU3BEAECHHON 3aMUCH.
B HacTosi111€€ BpeMst CpOKM MCKOBOI TaBHOCTU Ha JaHHbIE TPeOOBaHUS
HE pacrpoCTPaHSIIOTCS.

B psine ciyyaeB mpaBo JIMII, 3alMCAaHHBIX B KAUE€CTBE OTIIA Y MaTepH pe-
OeHKa, ocrmapuBaTh OTIIOBCTBO MJIM MaTePUHCTBO OTPAaHUYEHO B MHTEepecax
MPpEeXIe BCEro caMoro pedeHKa, B YaCTHOCTH:

— €cCJIM B MOMEHT 3aIlMCH 3TOMY JIUILY ObUIO U3BECTHO, YTO OHO (haK-

TUYECKHU HE SIBJISIETCS OTLIOM PEOEHKa;

— ©CJIM CYTIPYT JaJl coryiacue B MUCbMEHHOI (hopMe Ha MIpUMEHEeHUe
METO/Ia UCKYCCTBEHHOTO OIJIOAOTBOPEHMUSI UM HA UMILJIAHTALIMIO
9MOpPUOHa,;

— €CJIY CYINPYTU JaJIM COIIaChe Ha UMILJIAHTALIMIO SMOpUOHA IPYTroi
JKEHILIMHE.

YkazaHHbIC JIMIIa, a TAKXKE CypporaTHasi MaTh IOCJIe COBEPIICHUS 3a-

MUCU POIUTEJICH B KHUTE 3aIMCEN pOXKIECHUI HE BIIPaBE NPU OCIIapMBAHUU
MaTEpPUHCTBA UJIM OTLIOBCTBA CChLIATHCS HA 3TU OOCTOSATENLCTBA.

§ 2. MpaBa HecoBepLUEHHONETHUX AeTel

B coorBerctBuu ¢ 4. 4 cr1. 67.1 Koncruryuun P® netn saBasiioTcs Baxk-
HEUIITUM TIPUOPUTETOM rocyaapcTBeHHOM nmoautuku Poccuun. l'ocynap-
CTBO CO3[A€eT YCJIOBUSI, CIIOCOOCTBYIOIIME BCECTOPOHHEMY JYXOBHOMY,
HPaBCTBEHHOMY, MHTEJUIEKTYaJIbHOMY U (PU3MUYECKOMY Pa3BUTHIO JCTEI,
BOCIIUTAHUIO B HUX NATPUOTU3MA, TPAXKTaHCTBEHHOCTH 1 YBAaXKEHMSI K CTap-
muM. ['ocynapcTBo, obecrieunBasi IPUOPUTET CEMEITHOTO BOCITUTAHMS,
OepeT Ha ceOst 00sI3aHHOCTU POAUTE/ICH B OTHOLLIEHUU AETEl, OCTABILIMXCS
0e3 ToTeyeHus.

IMonsarue pedenka naercs B cT. 1 KouBenuuu OOH «O npaBax pedbeHka»
u 1. 1 ct. 54 CK P®. Pebenkom seasiemesn auyo, He docmueuiee 603pacma
18 aem. TlpaBa HecOBepILIEHHOJETHUX JeTeil, mpenycMoTpeHHbie CeMeli-
HBIM KOJIEKCOM, ACHCTBYIOT 0 TOCTUXKEHUSI pEOCHKOM COBEPILIEHHOIETHSI,
T.e. Bo3pacra 18 ner.

Kaxk yxe ormeuanoch, Bceobiias neknapaiius npas yesioBeka ot 10 ge-
kabps 1948 r., Kousenuus OOH «O mpaBax pedeHka» 1989 r., ct. 53
CK P®, npyrue oTe4ecTBeHHbIE U MEXKIYHAPOIHbIE HOPMATUBHBIE ITPABO-
BbI€ aKThl MPEeIyCMaTPUBAIOT PABEHCTBO IIpaB JIeTeil He3aBUCUMO OT MX
TIPOUCXOXIEHUsI, pOXXACHUS B Opake wiu BHe Opaka. Konsenust OOH
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«O mnpaBax pebeHKa» UCXOAUT U3 TOr0, UTO BCE rOCYIapCTBa-y4aCTHUKKU
yBaXaloT U 00ecTeunBaloT MpaBa Kaxaoro pedbeHka 6e3 Kakoi-nmmbo nuc-
KpUMUHaIUM (HE3aBUCHUMO OT pachl, pOXIeHUs B Opake Wiu BHe Opaka,
MMYIIECTBEHHOTO IMOJOXEHUSI, COCTOSIHUS 3M0POBbS U T.I1.), a TaKXkKe
obecmeuynBaloT peOeHKY 3alIUTy U 3a00Ty, KOTOPbIe HEOOXOAUMBI IJIsT
ero OylaromnoJyuus.

JIvyHbIe HEMMYIIIECTBEHHBIE I UMYIIIECTBEHHBIE ITPpaBa HECOBEPILIEHHO-
JIETHUX JAETeU MPEnyCMOTPEHBI HE TOJIBKO 1. 11 1 ApyTMMU MOJOXEHUSIMU
CeMeitHOTo Konekca, HO 1 MHBIMU HOPMATUBHBIMU IMPABOBBIMU aKTaMU
(narpumep, I'paxxnanckum konekcom, MenepaibHbIM 3aKOHOM OT 24 MI0JIsT
1998 1. Ne 124-dP3 «O6 0CHOBHBIX rapaHTHSIX TIpaB pedeHka B Poccuiickoit
denepanyn», MeXIyHaApOIHBIMU JOrOBOpaMu, B yacTHocTH KoHBeHIIMeH
OOH «O npaBax pebeHKa», 1 1p.). Tak, K AuuHbIM HeuMyuecmeeHHbiM npa-
8am pebeHKa OMHOCAMCA:

— TIPaBO XUTh U BOCITUTHIBATHCS B CEMbE;

— TIpaBO Ha OOIIEHUE C POIUTEISIMU U IPYTUMU POACTBEHHUKAMMU;

— TIpaBO Ha 3allIUTY;

— TIpaBO BbIpaXKaThb CBOE MHEHUE;

— TIpaBO Ha UMsI, OTYECTBO, (haMIIIMIO;

— Jpyrue mpasa.

ITpaBa u 00s13aHHOCTU pebeHKa BOZHUKAIOT B OTHOILIEHUSX MEXIY pe-
OCHKOM U MaTepblo M OTLIOM. B TOM cityyae, eciv OTLIOBCTBO HE YCTaHOB-
JICHO HUM TOOPOBOJIbHO, HU TIPUHYAUTEIBHO, TPABOBbIE OTHOILIEHUS BO3-
HUKAIOT TOJIbKO MEXXIY PEOCHKOM M ero MaTephlo. B ciyyae oOHapykeHUst
HaIeHHOTO MU MOAKMHYTOTO peObeHKa MPaBOBbIE OTHOIIEHUST MEXIY
PEeOEHKOM M POIUTEISIMU HE BO3HUKAIOT, 32 UCKIIIOUCHUEM CJIy4yaeB 00b-
SIBJIEHUS] POIUTETIEN.

JluimeHue win orpaHUYEHUE PONUTEIBCKUX MPaB BIUSIET Ha 00beM
B3aMMHBIX [IPaB M 00s13aHHOCTEN poauTeseil u aereid. Tak, Npu JULIEHUU
POOUTENBCKUX TIPaB POAUTEIN TEPSIOT HACAEACTBEHHbIE IIpaBa, MpaBo
Ha MoJly4YeHre aIMMEHTOB OT JeTel U Apyrue rnpasa, HO IPU ITOM Y peOeH-
Ka coxpaHsieTcs rpaBo Ha coaepkaHue. KpoMe Toro, cornacHo ct. 1075
I'K P® Ha poauTeis, JMIIEHHOIO POAUTEIbCKUX MPaB, CyI MOXET BO3JI0-
JKUTb OTBETCTBEHHOCTD 3a Bpel, MPUUMHEHHbBIN €ro HECOBEPIIEHHOJETHUM
peOeHKOM B TeUEHHME TPeX JEeT MOC/e JTUIICHUST POAUTENST POTUTEIbCKUX
MpaB, €cJId ITOBeJAecHNE peOeHKa, MOBJIeKIlIee TPUIMHEHNE Bpea, SIBUJIOCh
CJIeICTBUEM HEHaIJIeXallleTo OCYIIECTBACHUS POAUTEIbCKUX 00s13aH-
HOCTEMN.

CeMeliHOe 3aKOHOIATEILCTBO PEryJIMPYeT Te IMpaBa HECOBEPIIIEHHOIET-
HUX IeTeli, KOTOPbIE BOZHUKAIOT U3 OTHOIIICHUI B CEMbE, MEXIY YJIeHAMU
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CEMbH C YUYaCTHEM KakK ponuTeei (DoAUTETbCKUE MTPAaBOOTHOLIEHNST ), TAK
W IPYTUX YIEHOB ceMbH (0a0YILIKU, NeIyIIKNA U APYTUX POICTBEHHUKOB).

K Hamnbosee BaxKHBIM JTUYHBIM HEMMYILIECTBEHHBIM TIpaBaM pebeHKa
OTHOCATCSI B3aMMOCBSI3aHHBIE MeXIy co0O0li TTpaBO peOeHKa XUTh U BOC-
MUTBHIBAThCSI B CEMbE, MPAaBO 3HATh CBOMX POAUTENICH, MPaBO Ha UX 3a00Ty
¥ Ha COBMECTHOE C HUMU TIPOXMBaHNUE, 3a UCKIIOUEHUEM CIyJaeB, KOraa
OCYIIIECTBJICHNE THUX ITpaB MPOTUBOPEYUT MHTEpecaM pedeHKa. YKa3aHHbIE
npasa npeaycMoTpeHs cT. 54 CK PO.

ITpoGnema BocniuTaHus pebeHKa B CEMbE SIBJISIETCSI CEPbE3HOM COLU-
aJIbHOM Tpo6JIeMOA 1J1s1 Hallleld CTPaHBbI.

[Tpu oTCyTCTBUM poauTesield, TUIIEHUU POAUTEILCKUX ITPaB WK B IPY-
TUX CJIydasix yTpaThl pOAUTEIBLCKOIO MOIeYeHUs TIpaBo pebeHKa Ha BOC-
MUTaHUE B CEMbE 00ECIeUunBaeTCS] OPTaHOM OMEKM M MOIEeYUTEIbCTBA
B COOTBETCTBUU C MPUHILIUIIOM MTPUOPUTETHOTO CEMEMHOTO BOCITUTAHMSI.
Kaxnprii pebeHOK MMeeT MpaBo KUTb U BOCIIUTHIBATLCS B CEMbE, IIPABO
Ha COBMECTHOE TTPOXKUBAaHNE C POAUTENISIMA U BOCIIUTAHUE MU, a TaKXKe
MpaBo He OBITh Pa3TydYeHHBIM CO CBOMMM POAUTEISIMU BOIIPEKH UX Kesa-
HUIO, 32 UCKJIIOUEHUEM CIyJaeB, KOTAa KOMIIETEHTHbBIE OpraHbl, COTJIACHO
CyIeOHOMY PEIICHMIO, OTIPEAEIISIIOT B COOTBETCTBUU C IPUMEHUMBIM 3a-
KOHOM U MpolLeaypaMu, YTO TaKOE pa3iydeHrue HEOOXOAMMO B HAMITYUYIITIX
nHrepecax pebenka (ITocranosnenue Inenyma BepxosHoro Cyna PO
oT 14 Hos10ps1 2017 1. Ne 44).

Cpenu ¢hopM ycTpoiicTBa pedbeHKa, OCTaBILIErocs: 0e3 MoreueHus poau-
TeJeid, MPUOPUTETHOM SIBJISIETCS yChIHOBIeHNEe. Kpome Toro, mpuMeHsItoTCsI
Takue (opMbl, KaK repeaada B IPUEMHYIO CEMbIO, B CEMbIO OIeKyHa (110~
TeYnTeIs ), TOMEIleHUe B IETCKUI JOM CEMEHOTO TUIa, B TAaTPOHATHYIO
ceMbio. M nuiib pu oTCYTCTBUMU BO3MOXXHOCTH YCTPOICTBA peOeHKa B Ce-
MbIO OH TIepenaeTcsl Ha BOCIIUTaHUE B IETCKME OpraHU3alluu.

IIpaso pebenka 3namo céoux pooumeneil IMEET PSIT UCKITIOYEHMIA, B 4aCT-
HOCTH:

— TIpPU YCHIHOBJICHWHU;

— TIpU POXIECHUU pedeHKa B pe3yabTaTe MPUMEHEHUSI METOIOB MC-
KYCCTBEHHOM PeNpOIyKIIMY YeJI0BeKa, B TOM YMCJIe PU POKICHUU
pebeHKa CypporaTHOI MaTephio.

Ecnu pebeHok ObLT HaliieH, MOAKMHYT, TO B cllydyae 100pPOBOJbHOTO
YCTaHOBJICHHUSI OTIIOBCTBA JIMLIOM, HE SBJISIIOLIMMCS OMOJIOTMYECKUM OTLIOM
pebeHKa, 1 B psie IPYTUX ciayvyaeB peOeHOK BIIpaBe 3HATh CBOMX OMOJIO-
TUYECKUX POAUTETIEN.

Ilpaso Ha coemecmHoe ¢ podumensmu npolcusarue UMeeT TaKXKe P
HMCKJIIOUEHU, KOTOPbIE CBSI3aHbI C HEOOXOAMMOCTBIO 3aIIMThl MHTEPECOB
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pebeHKa, HallpuMep, B TeX CaydasiX, KOrjaa ocTaBleHrue peOeHKa ¢ pOIM-
TeJISIMU YTPOXKAeT ero HOpMaJbHOMY (PU3UUYECKOMY U IMICUXUUECKOMY CO-
crossHM1o. [Tom mHTEpecamu pedeHKa HeOOXOIMMO MTOHMMATh O0eCTIeUeHUE
eMy 3I10pOBOro odpasa KU3HU, HOPMaJIbHOTO IICUXUYECKOTO U (PU3MUECKOTO
pa3BUTHS, TTOJTYYSHUST 00pa30BaHUsI, HaUIEXKaIIMX MaTepUaJTbHO-OBITOBBIX
YCIIOBU U MHBIX TTIOTPEOHOCTEI.

ITyukr 5 nocranosnenust [Tinenyma BepxosHoro Cyna P® ot 27 mas
1998 r. Ne 10 «O npuMeHeHNM cyJaMu 3aKOHOAATeJIbCTBA MPU pa3pellieHu N
CIIOPOB, CBSI3aHHBIX C BOCIIUTAHUEM JIETei» aeT pa3bsCHEHUE, YTO, pelliast
BOIIPOC O MECTE KUTEIbCTBA HECOBEPIIIEHHOJIETHETO TP pa3aeJIbHOM IPO-
JKMBaHUU €r0 poauTeseit (He3aBUCUMO OT TOTO, COCTOSIT JIU OHU B Opake),
HEoOXOIUMO UMETh B BUIY, UTO MECTO KUTEIbCTBA peOCHKA OINpeaeIsIeTCs
HMCXOMS U3 €T0 MHTEPECOB, a TAKKe 00s13aTeIbHO YUUTHIBaTh MHEHUE PEOCH-
Ka, TocTuriiero Bo3pacra 10 jiet, mpu yCI0BUU, YTO 3TO HE MPOTUBOPEYUT
ero uHTepecam (1. 3 cr. 65, a Takxke ct. 57 CK).

IIpaso pebenka na obweHue ¢ podumensmu u Opyeumu pooCmeeHHUKaAmu
npeaycMoTrpeHo cT. 55 CK PD. PeGeHOK nMeeT npaBo Ha 00IeHK e ¢ 000-
VMM POAUTENISIMU, ACAYIIKOM, 6a0yIIKO, OpaThbIMM, CECTpaMU U IpPY-
TMMU POACTBEHHUKAMU, IPaBO Ha OOIIleHUEe, KOTOPOE BKJIIOUaeT B ceOst
HE TOJIKO MPaBO Ha JIMUHBIE BCTPEUM, HO 1 TIPaBO OOIIEHUS 1O TeJaedoHy,
3JIEKTPOHHOI TTouTe, B cucTemMe on-line. PactopxxeHue 6paka ponuTeneit,
MpU3HAHUE €r0 HeMEeUCTBUTEIbHBIM WIM Pa3AebHOE TTPOXUBAHNE POIM-
TeJIeit He BIUSIOT Ha MpaBa pebeHKa. B ciyyae pa3neabHOro nmpoxuBaHUs
ponuTeseit peObeHOK MMeeT MPaBo Ha OOIIEHME C KaXKIbIM U3 HUX. PebeHOK
MMeEeT ITpaBo Ha OOILIEHUE CO CBOMMU POAUTEISIMU TaKKe B CIIydae UX Mpo-
JKMBaHUs B pa3HbIX TOCyAapCTBaXx.

Cornacho cT. 10 Kouenumn OOH «O npaBax pebenka» 1989 r., B co-
OTBETCTBUU C 00513aTEILCTBOM T'OCYIapCTB-YYaCTHUKOB 10 1. 1 ¢T. 9 3a-
SIBJICHUsI peOeHKAa WM €ro POIUTeNel Ha Bbe3ll B TAKOe rOCyIapCTBO WU
BBIE3]I 3 HETO C 1LIEIbI0 BOCCOSAMHEHUSI CEMbH JOJIKHBI PaCCMaTPUBaThCS
rocynapcTBaMu-y4aCTHUKAMU MO3UTUBHBIM, TYMAaHHBIM M OTIepaTUBHBIM
obpaszom. 'ocymapcTBa-ydyacTHUKM 00OECEeYMBAIOT, YTOOBI MMoJavya TaKUX
3asIBJICHUI HE TPUBOAMIIA K HEOJIaroNmpUsTHBIM ITOCAEACTBUSIM IS 3asIBH -
Teseit 1 YJIeHOB UX ceMeil. PeOeHOK, poauTe M KOTOPOro MpoKMUBAIOT B pa3-
HBIX TOCYIAapCTBax, UMEET MPaBO MOAAEPXKUBATh HAa PETyIsSIPHOI OCHOBE,
32 UCKJTIOUEHHUEM OCOOBIX OOCTOSITEILCTB, JIMYHbBIC OTHOILICHUS U MPSIMbIe
KOHTAaKThI C 000MMHU POAMTEISIMU. B COOTBETCTBUM ¢ 00513aTEILCTBOM T'O-
CyIapCTB-y4aCTHUKOB 10 T1. 2 cT. 9 KoHBeHIIMM rocymapcTBa-yJdacTHUKU
YBaXKaroT TMpaBo pedeHKa 1 ero poauTesIeil KaK IMOKUIATh JTI00YI0 CTpaHy,
BKJIIOUasi CBOIO COOCTBEHHYIO, TaK 1 BO3BpalllaThcsl B Hee. B oTHoIeHnn
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npaBa MOKUAATH JIIOOYIO CTPaHy JECTBYIOT TOJBKO TaKKW€ OTPAaHUYCHUS,
KaKue YCTaHOBJIEHBI 3aKOHOM M HEOOXOIMMBI [UIsl OXpaHbl FOCYAapCTBEH-
HOI1 6e30ITaCHOCTH, O0IIIECTBEHHOTO TTopsinKa (ordre public), 3MOpOBbs MU
HPaBCTBEHHOCTU HACEJICHUS WJIM TIPaB M CBOOOI IPYTUX JIULI, COBMECTUMBI
C IpM3HAHHBIMU B HacTose KoHBeHIIMM IpYyTMMU TIpaBaMu.

[Tpu BOBHUKHOBEHUHM SKCTPEMATbHBIX CUTYallUil (HaIIpuMep, Tpu 3a-
NepKaHUM, apecTe, 3aKII0YESHUM TIO CTPaxy, HAXOXICHUU B JIeUeOHOM
VUpEXIEHUU U T.11.) peOEHOK TaKXKe MMeeT IMpaBo Ha OOIIeHNEe CO CBOUMU
POIMUTENISIMUA U POJCTBEHHUKAMM, M OTpaHUYEHHUE ITOTO IpaBa BO3MOXKXHO
TOJIBKO MIPU HAJIMUMU CYIIECTBEHHBIX TPUYUH (HalIpUMep, OMMACHOCTH [UIST
pebeHKa co CTOPOHBI pOICTBEHHUKOB). B coorBeTcTBUM cO cT. 96 YITK PO
NO3HaBaTesIb, CJIe0BaTeNb He Mo3AHee 12 YacOB ¢ MOMEHTA 3a1ePXKaHUS
MOI03PEBAEMOT0 YBEIOMJISIET 00 9TOM KOT0-1100 13 OJIU3KUX POACTBEH-
HUKOB, a [IPU UX OTCYTCTBUU — APYTUX PONCTBEHHUKOB WM MIPENOCTAB-
JISIET BO3MOXHOCTh TaKOTO YBEIOMJICHHSI 00 3TOM caMOMY IMOI03peBae-
momy. [1pr HeOOXOIMMOCTHU COXpaHEHUST B MHTEepecax MpeaBapuTEIbHOTO
paccienoBaHMs B TaliHe (pakTa 3amepKaHusl YKa3aHHOE yBeIOMJICHHUE
C CoTJIacHsl TIPOKYpOpa MOXKET He TMPOU3BOIUTHCS, 32 UCKITIOUCHUEM CITy-
yaeB, KOTaa Moa03peBaeMblii SIBISIETCSI HECOBEPIIIEHHOJETHUM. B cooT-
BeTcTBUU cO CT. 423 YIIK P® o 3agepkaHuM, 3aKITIOYEHUHN IO CTPaXKy
WJIM MIPOJICHUH CPOKa CONep KaHUs MO CTpaXkeil HEeCOBEPIIEHHOIETHETO
MOI03PEBaEMOro, OOBUHSIEMOTO He3aMeUTUTEIbHO U3BEIalOTCS ero 3a-
KOHHBIE MPEICTaBUTEIIN.

B ToM ciydae, eciiv poauTeIN YKIOHSIOTCS OT OOLLIeHUS C peOeHKOM,
MOMNAaBLIMM B 9KCTPEMAJIbHYIO CUTYalMIO, U HE OKA3bIBAIOT €MY ITOMOILLb,
HEOOXOMUMYIO IIJIS CIIACEHUS XKU3HU WJIM 300POBbsI, K HUM MOTYT OBITh
npuMeHeHbl HOpMbI CT. 125 YK P® 00 yroioBHOI OTBETCTBEHHOCTH, CO-
IJIACHO KOTOPOI 3aBEIOMOE OCTaBJIeHUE 03 TTOMOIIIM JIULIA, HAXOISIIIeTrocs
B OITACHOM TSI XKU3HU WU 3M0POBbsI COCTOSIHUU U JTUILIEHHOTO BO3MOX-
HOCTH MPUHSATb MEPHI K CAMOCOXPAHEHUIO IO MaJIOJIETCTBY, CTAPOCTH,
00JIe3HU WU BCJIEICTBHE CBOEH OECITOMOIIHOCTU, B CJIyJasiX, €CJIU BU-
HOBHBII UMeJT BO3MOXHOCTb 0Ka3aTh IIOMOIIb 3TOMY JIMILY 1 ObLT 00sI3aH
MMETh O HEM 3a00Ty 10O caM IMOCTaBWJI €r0 B OTIAaCHOE IS KU3HU WU
3JI0pPOBbsI COCTOSIHME, HaKa3bIBaeTcs mTpadom B paszmepe 10 80 ThIC. pyo-
JIel UIU B pa3Mepe 3apa00THOI I1aThl, WJIM MHOTO J0X0/Aa OCYXKAEHHOTr0
3a MMEPUOJ 10 LIEeCTU MECLEB, TU00 00s13aTeIbHBIMU pabOTaMU Ha CPOK
1o 360 yacos, 1100 MCITPABUTEIbHBIMHU paboTaMM Ha CPOK 0 OZHOTO
roaa, 1100 MPUHYAUTEIbHBIMU pabOTaM1 Ha CPOK IO OHOTO Toaa, TM00
apecToM Ha CPOK /10 TPeX MecsleB, JU00 JMiIeHueM cBOOOIbl Ha CPOK
JI0 OTHOTO Toja.
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B niesisix obecrnieyeHus mpaBa Ha 3alluTy, OOILEeHUE IIPYU HAXOXICHUU
pebeHKa B JieueOHOM yupexxaeHuu 4. 3 ¢T. 51 DenepanbHoro 3akoHa «O06 oc-
HOBax OXpaHBbl 310pOBbs rpaxkaaH B Poccuiickoit Menaepaunn» OgHOMY
W3 pOIUTEJICH, THOMY UJIEHY CEMbU WA UHOMY 3aKOHHOMY NPedCmasumento
MPEIOCTaBISIETCS TIPpaBO Ha OecIlaTHOE COBMECTHOE HAaXOXKIEHHUE C pe-
OCHKOM B MEIUIIMHCKOI OpraHM3aluy MpU OKa3aHUU eMy MEIUIIMHCKOMN
IOMOIIY B CTALIMOHAPHBIX YCIOBUSIX B TeYeHME BCETO MEepUOa JICYCHUS
HEe3aBUCUMO OT Bo3pacTa pebeHka. [1pyu COBMECTHOM HaXOXKIEHUM B MEIM-
LIMHCKOI OpraHM3aliy B CTallMOHAPHBIX YCIOBUSIX C PEOEHKOM 10 TOCTH-
JKEHMSI UM BO3pacTa YeThIpex JIeT, a ¢ peOEHKOM CTaplie JaHHOIO BO3pac-
Ta — MPU HAJTMYMU MEIULIMHCKUX MOKA3aHWI IJ1aTa 3a CO3IaHue YCIOBUI
MpeObIBaHUSI B CTAllMOHAPHBIX YCIOBUSIX, B TOM YUCIIE 3a MIPEI0CTaBIeHUE
CIaJIbHOI'O MECTa M MUTAaHUsI, C YKa3aHHBIX I HE B3UMAaeTCs.

IIpaso pebenka na 3auumy c60uUx npas U 3aKOHHbIX UHMEPeCco8 ONPee-
JieHo cT. 56 CK P®. D10 npaBo KOPPEeCIOHAUPYET C COOTBETCTBYIOILIMMU
00513aHHOCTSIMU TIPEXKIE BCETO POAUTENCH (JIUII, MX 3aMEHSIOIINX), a TAKXKe
TOCYIApCTBEHHbBIX U MyHMILIMIIAIbHBIX OPIAHOB, B YACTHOCTH OPraHOB OMNEKHU
U TIOINEYUTEIbCTBA, IIPOKYPATyphl U CYa.

3amuTy npaB pedeHKa OCYIIECTBIISIOT:

— POIUTENIN, UHbIE 3aKOHHbIE MPEACTaABUTEIN;

— OpraHbl OIEKU U MOIMEeYUTEIbCTBA;

— CYA;

— TPOKYypop;

— JIpyrue rocyaapCTBEHHbIC OpraHbl 1 OpraHbl MECTHOTO CAMOYIIpaB-
JIEHMS B MpejiesiaX CBOei KOMIIETCHIIUM;

— JOJDKHOCTHBIE JIMIIA OPraHM3allMidi U MHbIE IpaXaaHe, KOTOPbIM
CTaHET U3BECTHO 00 yrpo3e XKM3HU WU 3I0POBbIO peOCHKA, O Ha-
PYILIECHUM €r0 IMpaB M 3aKOHHBIX MHTEPECOB B YaCTU YBEIOMJICHUS
00 3TOM OpraHoOB OIEKHU U MOMNECUUTEIbCTRA;

— caM pebeHOK, KOTOPBI BIIpaBe CaMOCTOSITEIbHO 00OpallaThCs 3a
3alIMTON CBOMX IIpaB, HaIlpUMeEp, B ClIydasix 3JI0yIOTpeOIeHUsI
pPOAUTEISIMUA CBOMMU TIpaBaMU MO0 HEUCIIOJIHEHUSI UMU CBOMX
o0s13aHHOCTEl: ¢ 14 1eT pebeHOK MOXKET 00paTUThLCS B CYII, a 10 10-
CTUXKEHUsI Bo3pacTa 14 JieT — B OpraHbl OIEKU U IOIEUYMUTEIbCTRA.
Kpome Toro, pe6eHOK BIlpaBe 0OOpaTUTHLCSI B OPTaHbl BHYTPEHHUX
JIeJI B TOM CJlydae, eCJIv B ICMCTBUSIX JIMLI, HApYIIAIOIIMX ero Ipasa,
HMMEETCsI COCTaB MPECTYILICHMSI.

ITynkrom 3 ct. 56 CK P® ycraHoBiaeHa 00513aHHOCTh TOJKHOCTHBIX

JIML] OpraHM3alnii 1 MHBIX I'paXkaH, KOTOPBIM CTAHET U3BECTHO 00 yrpo3e
SKU3HU WK 3I0POBbIO peOeHKa, O HApYILIEHUH €ro IpaB U 3aKOHHBIX MH-
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TEePECOB, COOOIIUTH 00 3TOM B OpraH OMEKU U MOIEYNTEIbCTBA IO MECTY
(hakTUYECKOT0 HAXOXIECHUS peOeHKa.

MHCTUTYT 3aMTH paB pedeHKa UMeeT KOMIUJIEKCHBIN XapaKTep
M BKJIIOYAeT B ce0s1 HOPMBI HE TOJIBKO CEMEITHOTO, HO M IPaXkIaHCKOTO,
TpaxkaaHCKOIO MPOIECCYyaIbHOTO, aiMUHUCTPATUBHOIO, YTOJOBHOTO,
MEXIYHapOIHOTO U IPYTMX OTpaciiei mpasa.

Konsenuus OOH «O mpaBax pedbeHKa» MpeaycMaTpuBaeT HEOOXOMM -
MOCTB 3aIIIUTHI IPaB peOeHKA OT CACAYIOLINX IMOCITaTebCTB:

a) OT MPOM3BOJILHOTO WJIM HE3aKOHHOTO BMEIIaTeIbCTBA B OCYIIIECT-
BJICHHE €ro MpaBa Ha JUYHYIO XXKU3Hb WIN MOCSTaTeIbCTBA HA YECTh
1 TOCTOUHCTBO;

0) oT Bcex opM (HU3MUYECKOTO MU TICUXUYECKOTO HACUINSI, OCKOP-
OJICHUS WJIM 3J10YIIOTpeOeHUST TTPaBOM, OTCYTCTBHUS 3a00THI WU
HeOpekHOro oOpalleHHsI, IpyOoro oopalleH s WK 3KCILTyaTalluu;

B) OT 9KOHOMUUYECKOI SKCIUTyaTallM U BHITIOJIHEHUS JII0O0I paboThI,
KOTOpasi MOXET TMPeACTaBISITh OMACHOCTD IJIsl €r0 3M0POBbs WIIU
CIIYXKUTb MPETSITCTBUEM TSI TTOJIyYeHUs UM 00pa30BaHusI TU00 Ha-
HOCUTb yIIepO ero 310pOBbI0 U (hU3NIYECKOMY, YMCTBEHHOMY, My~
XOBHOMY, MOPaJIbHOMY M COLIMAJIbHOMY Pa3BUTHIO;

I) OT HEe3aKOHHOTO MOTPeOJeHUS] HAPKOTUYECKUX CPEACTB U TICUXO-
TPOITHBIX BEILLIECTB;

II) OT BceX (popM ceKcyalbHOM KCIUTyaTalliv U CEKCYaJbHOTO COBpa-
IIEHUS;

€) OT 6ecUeTOBEYHBIX WY YHIDKAIOIINX JOCTOMHCTBO BUAOB OOpaIeHUS
W HaKa3aHUsI;

3K) OT BCeX APYrux (opM dKCIUTyaTallMi, HAHOCSIIMX YIIEepO JTI000My
acriekTy 6jarococrosiHust pedberka (ct. 16, 19, 32—34, 37 KoHBeH-
LIUN).

HpyrumMu BaXKHEUIIMMU TUIHBIMIA HEMMYILECTBEHHBIMU ITpaBaMu PeOeH-

Ka SIBJISTIOTCSI TIPaBO BhIpaXkaTh CBOE MHEHUE TIPU PEIIICHUM B CEMbE BOIIPOCOB,
3aTparvBalolIX €ro MHTEPEChI, a TAKXKE MIPABO OBITH 3aCIyIIIaHHBIM B XOIIE
JII00OTO CYneOHOT0 MU aqMUHUCTpAaTUBHOTO pasdupatenbeTsa (cT. 57 CK).
ITpaBo pebeHKa BeIpaxkaTb CBO€ MHEHHUE TIpeycMOTpeHO cT. 12 KoHBeHLIun
OOH «O npaBax pedeHka». ['ocymapcTBa-y4acTHUKY 00ECTICUNBAIOT peOCHKY,
CITOCOOHOMY C(POPMYIMPOBATH CBOM COOCTBEHHBIE B3IJISIIBI, TTPABO CBOOO/I -
HO BBIPaXKaTh 3T B3IJISIbI IO BCEM BOITPOCaM, 3aTParMBaloIMM MHTEPECHI
pebeHKa, mpryeM B3IJIsIAaM pedeHKa yaeasieTcsl JOKHOE BHUMaHME B COOT-
BETCTBUHU C BO3PACTOM U 3pesIoCThbio pedeHKa. C 3Toii LIeIbIo peOeHKY, B YacT-
HOCTH, TIPEIOCTABISIETCSI BOSMOXHOCTD OBITh 3aC/TyIIIAHHBIM B XOJIE JTI000TO
CyIeOHOro WM aiMUHUCTPATUBHOTO pa30MpaTeIbCTBa, 3aTparuBaloIiero
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HMHTEpeChl pedeHKa, TMOO0 HETIOCPEACTBEHHO, JTM00 Yepe3 MPpeaCcTaBUTe s WIn
COOTBETCTBYIOIIUI OPraH B MOPSIIKE, MPEIyCMOTPEHHOM MPOLIECCYaTbHBIMU
HOpPMaMU HallMOHAJIbHOTO 3aKOHOIATe/IbCTRA.
Ocoboe 3HaYeHNe MHEHUE pedeHKa MPUOOPETAET MO JOCTUXKEHUU UM
Bo3pacTa 10 ner. o 10 JeT MHeHUe peOeHKA TaKKe MOXKET ObITh YUTEHO: Ha-
MpUMEp, IPY BOCCTAHOBJICHUM POJAMTEIISI B POAUTEILCKUX ITpaBax, COrJIaCHO
a63. 1 m. 4 ct. 72 CK P®, cyn BripaBe ¢ yyeTOM MHEHUST peOeHKa OTKAa3aTh
B YIOBJIETBOPEHMU MCKaA POAUTENICH (OIHOr0 U3 HMX) O BOCCTAHOBIICHUU
B POAUTENILCKMX IIPaBax, €CJIM BOCCTAHOBJICHKWE B POIUTEIbCKUX MpaBax
MPOTUBOPEUYUT MHTEpecaM pebeHka. BepxosHbiii Cyn PP HeogHOKpaTHO
OPUEHTUPOBAJI CYAbI HA TO, UTO B LIEJISIX PACCMOTPEHUSI JeJ1 00 YCHIHOBJIC-
HUU MaKCHMMAaJIbHO C YUETOM MHTEPECOB peOeHKa Cydy CJeayeT BhISICHATh
MHeHMe pebeHKa 110 BOIIPOCY €ro YCHIHOBJEHMSI BO BCeX CIyvasix, KOrma
PeOEHOK JTOCTUT OCTATOUYHOM CTEIIEHU Pa3BUTUSI M CIIOCOOEH B CUILY 3TOIO
copMyIMpoBaTh CBOM COOCTBEHHBIE B3IJISIIbI'.
Heob6xonumo pa3nuuath yueT MHEHMS U corjiacue pebeHka. B mepsom
CJIy4ae MOXKET ObITh IPUHSATO PELIeHUE, OTIMYAIOILIEeCs] OT MHEHMS peOeH-
Ka. Bo BTopoMm ciiyyae pellieHrue MOKET ObITh IIPUHSITO TOJIBKO C COTIACHS
pebeHka. MckitoueHne CoCTaBIISIIOT CIy4ad HEOOXOIUMOCTH COOTIOAEHUS
TaiiHbl YCHIHOBJICHMSI.
Yuem muenus pebenka, docmueureeo éo3pacma 10.aem, obs3amenen, 3a Vic-
KJIIOYEHHUEM CJIydaeB, KOrla 3TO IPOTUBOPEYUT €ro uHrepecam. MHeHue
pebeHKa T0KHO YUUThIBATHCS:
1) Tmpum pa3peleHun CyIoM CIIopa O TOM, ¢ K€M OyIeT mpoXuBaTh pe-
OGEHOK ITPU pas3aeIbHOM IMPOXUBAHUM POIUTEIICH;

2) TipM paspelieHuU CyIoM Cropa o UCKY pOJUTelIeil 0 BO3BpaTe UM
netei (B ciiydae, ecliv KTO-JIM00 HE3aKOHHO YIEePKMBAET 3TUX AeTei
y cebs);

3) mpu pa3pelIeHUr CyIoM CITopa MO UCKY POJCTBEHHUKOB peOeHKa
00 yCTpaHEHMHU IPEISITCTBUI K OOLIEHUIO ¢ HUM B COOTBETCTBUM
c1. 3cr. 67 CK PD;

4) mpu pacCMOTPEHUU JieJl 00 OcrapuBaHUM 3alTUCU 00 OTLIOBCTBE;

5) mpu paspelieHur POIUTENSIMU BOIIPOCOB, KacaloIIMXCsl CEMEHOTO

BOCIUTAHUS JeTeii, uX o0pa3oBaHusl, BbIOOpa 00pa30BaTEILHOTO
yupexaeHus, GopMbl 00yYeHUsI.

' 0630p nMpakTHKK paccMOTpeHUst B 2017 T. 0GNACTHBIMU 1 PABHBIMU UM CYJIaMU 1€
00 YCBHIHOBJIEHUU JIETeil MHOCTPAHHBIMU TPaKIaHAMMY VJIH JIMLIAMK Oe3 rPakIaHCTBa, a TAKKE
rpaxaaHamu Poccuiickoit Denepalinu, MOCTOSTHHO MPOKMBAIOIIMMU 32 MPeIeIaMK TePPUTO-
puu Poccutiickoit @eneparmu (yrB. [Ipesunmuymom BepxosHoro Cymna P® 30 mast 2018 1.) //
bronmnerens BepxosHoro Cyna P®. 2019. Ne 2.
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Hns perieHus CAEAYIONIMX BOIIPOCOB 00543amensHo cozaacue pebeHKa,
docmueuezo eozpacma 10 aem:

1) mpu u3MeHeHUU pebeHKY UMeHHU, (haMUJINHU, OTYECTBA, B TOM UKCIIe

TIPU YCBIHOBJIEHUU, OTMEHE YChIHOBJIeHUs (11. 4 ¢T. 59, 1. 4 cT. 134,
1. 3 c1. 143 CK);

2) TIpy BOCCTaHOBJIEHUU POAUTENEH B pOAUTEILCKUX TTpaBax (11. 4 cT. 72
CK);

3) npu yceiHOBIeHUU pebeHka (1. 1 ct. 132 CK);

4) mpu 3anucy B KHUTE aKTOB IPAXKIaHCKOTO COCTOSIHUSI YChIHOBUTEICH
B Ka4yeCTBE poauTeliell pedeHKa, 3a UCKIII0YeHUEM cliydaeB, KOoria
peOGeHOK MPOXKMBAJI B CEMbE YCHIHOBUTEISI U CUMTAET €r0 CBOMM
ponuteneM (1. 2 ct. 136 CK);

5) mpu Ha3zHaueHUM pebeHKy onekyHa (11. 4 ct. 145 CK).

BoisicHeHMe MHEeHUST peOeHKa U ero COTJIACHS MOXET IMPOU3BOIUTh-
csl B cyaeOHOM 3acelaHuu, B XoJe Oecelbl ¢ IpeaCcTaBUTEIeM OpPraHOB
OIleKU U IOMNeYnTeIbCTBa. EC/in nmpu paspelieHur cropa, CBI3aHHOTO
C BOCIIMTAHUEM AETei, CyI IIPUIET K BHIBOAY O HEOOXOAMMOCTH OIpoca
B CyAeOHOM 3acelaHUM HECOBEPIIEHHOJETHETO B LIEsIX BbISICHEHUS
ero MHeHHUs mo paccmaTpuBaemomy Borpocy (ct. 57 CK), To cienyet
MpeIBapuUTEeIbHO BbISICHUTh MHEHME OpraHa ONeKu M MOMNeYUuTeIbCTBA
0 TOM, He OKaXeT JIM HeOJaronpusTHOe BO3AeiiCTBUE HA peOeHKa ero
MPUCYTCTBUE B CYyJIE.

Orpoc clieayeT MPOU3BOAUTh C YUETOM BO3pacTa U pa3BUTHUSI peOeHKa
B IIPUCYTCTBUHU IeJarora, B 00CTaHOBKE, MCKJIIOYAOIIEH BJIMSIHUE Ha HErO
3aMHTEPECOBAHHBIX JIUII.

ITpu omnpoce pebGeHKa Cyny HEOOXOAUMMO BbISICHUTD, HE SIBJISIETCS JIU
MHEHUE peOeHKa CJIeICTBUEM BO3IECHCTBYS HA HETO OJTHOTO U3 POAUTEEH
WIM IPYTUX 3aMHTEPECOBAHHBIX JIMI], OCO3HAET JIM OH CBOM COOCTBEHHBIE
MHTEPECHI IIPU BbIPAKEHUU 3TOTO MHEHUS M KaK OH ero 000CHOBBIBAET
¥ ToMy nogo0HbIe odcTosTenbeTBa (11. 20 [MTocTtanoBnenus [Tnenyma Bep-
xoBHoro Cyna P® ot 27 mast 1998 . Ne 10).

OCoOeHHOCTH AOTIPOCa HECOBEPILIEHHOJIETHETO CBUACTEIS TIpeaycMa-
tpusaioT [TIK P® u YIIK P®. Cornacho ct. 179 I'TIK P® nonpoc cBuae-
TeJIst B Bo3pacte 10 14 JieT, a 110 YCMOTPEHMIO CY/Ia U CBUIETEISI B BO3pacTe
oT 14 1o 16 jieT NpOU3BOAUTCS C YJaCTHUEM IeIarornyeckoro paboTHHUKA,
KOTODBIi BBI3BIBACTCS B Cyl. B cilydae He0OX0IMMOCTH BbI3bIBAIOTCSI TAKXKE
POIUTEIM, YCHBIHOBUTEIM, ONIEKYH WX MOIEYUTEIh HECOBEPILIEHHOJIETHETO
CBUICTEJIS.

B MCKITIOUMTENBHBIX CIIyYasiX, €CIM 3TO HEOOXOAMMO ISl YCTAHOBJICHHUSI
00CTOSITEILCTB JeJia, Ha BpeMsl JI0IIPOCa HECOBEPILIEHHOJIETHEIO CBUACTEIS
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M3 3ajla CyIeOHOro 3aceMaHmsT Ha OCHOBAaHWU OTIPEICICHUS Cyaa MOXKET
OBITH yIaJIeHO TO WJIM WHOE JINIIO, YYacTBYylolllee B Jejie, 1100 MOXKET
OBITH YIaJIeH KTO-JTM00 M3 rpaxkaaH, MPUCYTCTBYIOIIMX B 3aJie CyIeOHOTO
3acenaHusl.

Cornacho cT. 191 YITIK P® ponpoc nmoTteprieBIIero Mjiu CBUIETENS
B Bo3pacrte 0 14 JeT, a 1o yCMOTPEHUIO CJIeIoBaTelisl U MOTEPIIEBIeTo,
W CBUAETENS B Bo3pacTte oT 14 10 18 1eT MpoBOAUTCS € y4acTUEM Teaaro-
ra. [Ipu mompoce HECOBEPIIIEHHOJIETHETO MTOTEPIIEBIIETO WIN CBUACTES
BITpaBe TIPUCYTCTBOBATh €TO 3aKOHHBIN IIpencTaBuTeb. [loTeprenmme
M CBUJETEIU B BO3pacTe A0 16 JieT He TIpeaynpexaaTcsi 00 OTBETCTBEH-
HOCTH 3a OTKa3 OT JlauM MOKa3aHWil 1 3a Iady 3aBelOMO JIOXHBIX 10~
kazaHuii. [Ipu pazbsicHEHUU UX TTPOLIECCYabHBIX MPAB UM YKa3bIBACTCS
Ha HEOOXOIUMOCTb TOBOPUTH TIPaBIy.

be3ycnoBHBIM JIMYHBIM HEMMYIIIECTBEHHBIM TTPABOM peOeHKa SIBJISIET-
Csl €T0 Npaso Ha UMs, (Pamuiuio, OMm4ecmeo, 9YTo TpeaycMoTpeHo cT. 58, 59
CK P®, a Takxke cr. 18, 58 denepanbHoro 3akoHa «O0 akTax rpaxka1aHCKOro
cocTostHUST». IMST pebeHKY maeTcs 1o COTVIaIlIeHIIO MeXXTy poautessimu. [Tpu
3TOM HE JOMYCKAeTCs UCMOJIb30BaHUE B €r0 UMEHU LIMDP, OYKBEHHO-U(D-
POBBIX 0003HAYEHWIA, YNCTUTEIBHBIX, CHMBOJIOB M HE SIBJISTIOLLIXCST OYKBaMU
3HAKOB, 3a UCKJIIOUEHVEM 3HaKa «IebrC», WU UX JTI000M KOMOMHAIIMY JTMOO
OpaHHBIX CJIOB, YKa3aHUI Ha PaHTH, JOJDKHOCTH, TUTYIIHI .

OT4ecTBO TPUCBAUBAETCS TT0 UMEHU OTIIA, €CJIM UHOE HEe TIPEeIyCMO-
TpeHo 3aKoHaMu cyOobekToB Poccuiickoit @enepaliuu UM He OCHOBAHO
Ha HalIMOHAJIbHOM 00bIuae. Bo3aMoxkHa cuTyalms, Korjaa oT4ecTBO peOeHKY
BOOOIIIe HE TIPUCBANBACTCSI.

Ddamunus pedbeHKa onpenensiercst pamunneil ponuteieii. [pu pas-
HBIX (paMIIMSIX POIUTENICH 110 UX COTJIAIEHUIO PeOeHKY IpUCcBanBaeTCs
dbamunus orua, paMuansg MaTepy WU ABOKHAs (haMUIMs, 00pa3oBaH-
HasI TIOCPEICTBOM MPUCOSTMHEHUS (haMUINIA OTIIAa M MaTepU IPYT K APYTY
B JIIO0O#1 TIOC/IEIOBATEILHOCTH, €CJIM MHOE He TIPEyCMOTPEHO 3aKOHAMU
cyobekToB Poccuiickoit @enepannu. He nomyckaercst usmMeHeHMe Tocie-
JIOBATEJIbHOCTH TIPUCOSAMHEHUS (paMWINA OTIA U MaTepu APYT K APYTy
IpyY 00pa30BaHUM TBOMHBIX (DaMIIIHIT Y TIOJTHOPOIHBIX OPaTheB U CeCTep.
JBoitHas dhamunus pedbeHKa MOXET COCTOSTh He Oosiee YeM U3 IBYX CJIOB,
COEIVMHEHHBIX TTPU HAITUCAHUU Ie(PUCOM.

1 o
CwMm.: Pyzakosa O.A. TlpaBo peGeHKa Ha JOCTOMHOE UMST: COBPEMEHHBIE TTPOOJIEMBI, BO-
TIPOCHI COBEPIIIEHCTBOBAHNSI POCCUMICKOTO 3aKOHONATENTBLCTBA // AKTyaIbHBIE TTPOOIEMBI POC-
cuiickoro mpasa. 2017. Ne 5. C. 87-91.
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Ecau oTIOBCTBO B OTHOIIIGHUM peOeHKa HE YCTAaHOBJIEHO, TO B CBUIC-
TEJbCTBE O POXICHUU peOeHKA U B KHUTIE 3allUCU aKTOB IPaxkIaHCKOTO
COCTOSTHMSI (haMMJIMST YKa3bIBaeTCs 10 (paMUIMK MaTepU, UMs — T10 €€ yKa-
3aHMIO, @ OTYECTBO — [0 UMEHU JIM1IA, 3alIMCAHHOTO I10 YKa3aHUIO0 MaTepu
B KauyecTBe oT1a. B ToM ciyyae, eciu 1o XeJlaHWI0 MaTepy OTell He 3aIu-
ChIBaeTCsI, OTYECTBO peOeHKA MPUCBAMBAETCS MO YKAa3aHUIO MaTepH.

CBeneHus o (paMuiIny, 00 UMEHU 1 OTYECTBE HAIEHHOTO (TTOAKMHYTO-
ro) pedeHKa BHOCSITCS B 3aIIMCh aKTa O €r0 POXXACHUHM T10 yKa3aHWIO0 OpraHa
BHYTPEHHUX JIeJI, OpTaHa OTNeKU M MOIeYNTeIbCTBa, MEAUIIMHCKOM opra-
HU3aLMU, BOCIIUTATEIbHON OPraHU3aliu UM OpraHu3aLluy COLMaIbHOMN
3aIIUTHl HACEJCHUSI.

ITo moctuzkeHUM Bo3pacTa 14 et pebeHOK MOXET caM M3MEHUTh (a-
MUWJIMIO, UMS U OTYECTBO B OOIIEM MOpsIKe, IpeaycMoTpeHHOM T, VII
denepanbHoro 3akoHa «O0 akTax rpaXxIaHCKOTO COCTOSIHUSI». [IpruduHbI
MOTYT OBITh CAMBIMU Pa3HBIMU, HATTPUMEP HE0I1aro3ByYHOCTh UMEHU WU
(amunuu. 1o coBMeCTHOI Mpockde poauTelieil 10 JOCTYXKEHUST peOeHKOM
Bo3pacTa 14 JieT opraH OIeKu U MOIEeUYNTEeIbCTBA UCXOASI U3 UHTEPECOB
pebeHKa BIIpaBe pa3pelIuTh U3MEHUTh MMSI peOEHKY, a TaKKe U3MEHUTD
MPUCBOEHHYIO eMy (haMMInIo Ha (pamuuio npyroro pogurens. C 10-met-
HEro BO3pacTa Ha 3TO 00s13aTe/IbHO corylacue peOeHKa.

Ecnu ponutenu mpoxXuBalT pa3neabHO U POIUTEb, C KOTOPBIM ITPO-
JKMBaeT peOeHOK, XeJlaeT MPUCBOUTh MY CBOIO (paMMIIMIO, OpTaH OTEeKU
M TIOTIEYUTETHCTBA pa3pellaeT 3TOT BOIPOC B 3aBUCUMOCTHU OT MHTEPECOB
pebeHKa M C y4eTOM MHEHUSsI IPYTOTO POAUTENSl. YUeT MHEHUST POIUTENS
He 00sI3aTesIeH TMpu:

— HEBO3MOXHOCTHU YCTAaHOBJICHUSI €T0 MeCTa HaXOXICHMS;

— JIMIIEHUM eTO POIUTEIbCKUX MPaB;

— TMpPU3HAHUU HEIEeCITOCOOHBIM; a TaKXKe B CAyJasiX YKIOHEHMS PO-
IUTENs 0e3 YBaXKUTEIbHBIX IIPUYUH OT BOCTIMTAHUS U COAEPKAHUS
pebeHKa, YTO MOXKET OBITh TMTOATBEPKIACHO 3asIBJICHUSIMU O PO3bICKE
aJIMMEHTOIIATeJIbIIIMKA, TOKYMEHTaMU OPTaHOB BHYTPEHHUX NEJT
0 BO30Y>KIEHMU YTOJIOBHOTO Jiejia O 3IOCTHOM YKJIOHEHUU OT yILJIaThl
aJTMMEHTOB, TIPUTOBOPOM CyJia [0 TAKOMY eIy U IPYTUMM J0Ka3a-
TeJIbCTBAMMU.

ITepemena ¢pamunnu pedbeHKa, OTIIOBCTBO B OTHOIIEHUM KOTOPOTO

HE YCTaHOBJICHO, BO3MOXHA MPU HATMYMU CJICAYIOIIUX YCIOBUIA:

1) pebGeHOK poXIeH BHe Opaka;

2) OTULOBCTBO B 3aKOHHOM IOPSIAKE HE YCTAaHOBJIEHO;

3) u3MeHeHHUe MaTepblo pebeHKa (paMUINU, UASHTUYHON paMuiunu
pebeHkKa,;
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4) obOpalleHue MaTepH ¢ MPOChOOoit 00 M3MEeHEHNN (haMUJIUU pedeHKa
B OpraHbl OTNIEKH 1 TTOTNEeYUTEIbCTBA;

5) Hanmuuue corjacus pedeHka, nocturiero 10-1eTHero Bo3pacra.

B aTOM ciryyae opraHbl OMieKU U MONEYUTEIHLCTBA HE BIIpaBe OTKa3aTh
MaTepu B BOIIpOCe M3MEHEHMS (haMUIUU, 32 UCKIIOUEHUEM TeX CIIyJaes,
KOrJa 9TO MPOTUBOPEUYUT MHTEpecaM pedeHKa (HampuMmep, Ype3BbluaiiHO
Hebnaro3By4Has (pamuiust). PellieHre opraHoB OMeKW U MOTeUnTEIbCTBA
MOXKeT ObITh 00XKaJIOBaHO B CYE.

HUmywecmeenuoie npasa pebenka B MEHbBIIIEH CTeNIEHU PETyIUPYIOT-
csl ceMeHBIM 3aKOHOAATEeIbCTBOM. ['pakmaHCKOe 3aKOHOAATEILCTBO
onpenenaseT 0COOEHHOCTU COBEPILIEHUS CIEeI0K MaJloJleTHUMHU (CT. 28
I'K) u tuiamu B Bospacte ot 14 no 18 ser (cr. 26 I'K), ocHoBaHust orpa-
HUYEHUS TIpaBa rpaxxJaHnHa B Bo3pacTe oT 14 no 18 neT pacnopsiKaThbCs
cBoumu goxonamu (1. 4 ct. 26 I'K), 0coGeHHOCTH OTIEIBbHBIX JOTOBOPHBIX
MPaBOOTHOIIEHU ¢ ydacTueM HecoBepiueHHosieTHUX (1. 1 c1. 575 T'K),
MMYIIECTBEHHYIO OTBETCTBEHHOCTD 110 00513aTeIbCTBAM U3 MPUUUHEHUS
Bpena (ct. 1073, 1074 I'K), oco6eHHOCTH Haceq0BaHUs HECOBEPIIEHHO-
JieTHUM pedbeHkoM (cT. 1166, 1167 T'K), peryaupyet CaAeaKN € KUIBIMA
TMOMEIIEHUSIMU, TAe MPOXUBAIOT HecoBeplieHHoNeTHHE (T1. 4 ¢T. 292 T'K),
u T.n. KpomMe TOr0, MMyIIeCTBEHHbIE OTHOIIICHUS C yJacTUeM peOeHKa
peryaupyeT XKUJIMITHOEe 3aKOHOIAaTeIbCTBO, 3aKOHOIATEILCTBO O TIpaBe
COLIMATILHOTO O0ECIeYEHUS.

CeMeitHOE 3aKOHOMATEIbCTBO PETYIMPYET JUILb HEKOTOPhIE UMYIIIEe-
CTBEHHbBIC OTHOIIEHMS C yIacTHEeM peOeHKa, BOZHUKAIOIIME B KPYTY CEMbH,
a UMEHHO:

1) BelllHBbIE OTHOILIEHUS MEXIY POAUTENSIMU U ACTbMU, B TOM YUCTIE

10 PAaCTIOPSKEHUIO UMYILIECTBOM peOeHKa, ITPH pasesie MMYIIecTBa
MEXKIY PONUTEIISAMU,

2) 00s13aTeIbCTBEHHbBIE MTPABOOTHOLIEHUS, MTPEXKIE BCErO aJIMMEHT-
HbI€, KOTOpbIEe MOAPOOHO paccCMaTPUBAIOTCS B IJI. 6 HACTOSIILIETO
yueOHMKa.

OCTaHOBUMCS JIMIIIb HA HEKOTOPHIX OCOOEHHOCTSIX UMYIIIECTBEHHBIX
MpaB AeTel, PETYIUPYEMbIX CEMEMHBIM 3aKOHOIATEIbCTBOM, TIPEXKIE BCETO
ct. 60 CK P®D. Cornacho 11. 4 cr. 60 nanHoro Konekca aetv nmpu KU3Hu
poauTeNeil He UMEIOT MpaBa COOCTBEHHOCTU Ha MX UMYILIECTBO, a POIUTEIN
He MMEIOT TIpaBa COOCTBEHHOCTH Ha MMyIecTBO pedbeHka. Ho mpu aTtom
€CJIU JETU U POIUTENIM MPOXKUBAIOT COBMECTHO, TO OHU BJIAJCIOT U MOJIb3Y-
J0TCSI UMYILIECTBOM APYT IPyra Mo B3auMHOMY corjacuio. CoBMECTHOE TTpH-
oOpeTeHne UMYIIECTBA POAUTEISIMUA U JIETbMU HE BJIeYeT BOSHUKHOBEHUS
MpaBa 00111eif COBMECTHOI COOCTBEHHOCTH. VX OTHOIIIEHUST PETYIMPYIOTCS
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HOpMaMM 00 00111eit 1oeBOl cOOCTBEHHOCTH. VICKITIoueHre COCTaBIsIeT
paBo O0IIEil COBMECTHOI COOCTBEHHOCTH YJIEHOB KPEeCThIHCKOTO ((hep-
MEPCKOTI0) XO3SICTBA.

Cpeny MMYILIECTBEHHBIX OTHOLIEHUIA BaXXHOE MECTO 3aHUMAIOT ajlv-
MEHTHBIE 00513aTeJIbCTBA MEXKIY POAUTENSIMU U NeThbMU. Jlo nocTrXeHMsT
Bo3pacrta 18 jieT 1et He 00s13aHbI coJiepKaTh CBOMX poauTesieil. 3aTo 00s-
3aHHOCTU POJUTEJICI MO CONEPXKAHUIO HECOBEPIICHHOJIETHUX JIETEM BO3-
HUMKAIOT He3aBMCHMO OT BO3pacTa, IeeCIIOCOOHOCTH U TPYIOCIIOCOOHOCTH
poauTesieiil. AIMMEHTHI BBIIIAYMBAIOTCSI HA PeOeHKa, KOTOPbI CTAHOBUTCS
HMX COOCTBEHHMKOM, HO IPAaBO PACHOPSKEHUs] STUMU CPEACTBAMM IIPU-
HaIUIEXUT POAUTEIISIM WK JIMLIAM, UX 3aMeHsiolnuM. MHorna Heno6poco-
BECTHBIE POIUTEIH, ITOIYYAOLIME aIMMEHTHI, IOIYCKAIOT X PACXOJI0BaHUE
He TOJBKO B MHTepecax pedeHka. Hampumep, HegoOpocoBecTHast MaTh
TPATUT aJIMMEHTBI HAa COOCTBEHHbBIE HYK/IbI, 001e/1s1s1 pebeHka. Torma poau-
TeNb-TUTATENIBLINK B COOTBETCTBMH C I1. 2 ¢T. 60 CK P®d Bripase nmotpeboBath
B CyIeOHOM MOpSIKE MepedrciieHust yacT aruMeHToB (10 50%) Ha cuer,
OTKPBITHII Ha MMSsI peOeHKa B OaHKe.

Cornacto 1. 3 ct. 60 CK P®D pebGeHOK MMeET MpaBo COOCTBEHHOCTU
Ha JI0XOJIbl, MOJIyYeHHbIE UM CAMUM, Ha UMYIIECTBO, IMOJIydeHHOE UM B Iap
WJIU B TIOPSIIKE HACJIEA0BaHMsI, a TAKXKE Ha JII000E IPYroe MMYyIIEeCTBO, IIPK-
00peTeHHOE Ha CpelcTBa pedeHKa.

[IpaBo pebeHKa Ha pacropsKeHre TPUHALIEKAIIMM eMy Ha IpaBe co0-
CTBEHHOCTH MMYILIECTBOM orpeessiercs cT. 26 u 28 'K P®. 3a neteii B Bo3-
pacTe 10 LIECTH JIET BCE CIEJIKM COBEPIIAIOT MX 3aKOHHBIE MTPEACTABUTEIIN.
HauwuHasi ¢ 1ectu JieT MajioJieTHHE BIIpaBe CAMOCTOSITEIbHO COBEPILIATS!

1) Menkue ObITOBBIE CIEIIKMU;

2) cAeNKu, HampaBJieHHble Ha 0€3BO3ME3IHOE MOJIYYeHUE BbITOIbI,

He TpeOyIolI1e HOTApUAIbHOIO YI0CTOBEPEHUSI JINOO roCcy1apCTBEH-
HOM perucrpanuu';

3) cHenKU IO pacropsKeHUIO CPecTBaMU, TIPeI0CTaBIeHHBIMU 3aKOH-
HbIM IIPEICTABUTENIEM WM C COIJIACHsI ITOCIEAHETO TPEThUM JIMLIOM
JUTSI OTIPENEIEHHO LI WX UISI CBOOOIHOTO paciopskeHust (I1. 2
ct. 28 T'K).

OcTaJibHbI€ CAEJIKY 32 HECOBEPILIEHHOJIETHUX, HE TOCTUTIIMX BO3pacTa
14 et (ManoneTHUX), MOTYT COBEPILATh OT UX UMEHU TOJILKO UX POIUTEN,
YCBIHOBUTE/IN WJIM OTIEKYHBI.

' ClIesIKM ¢ HEIBMKIMOCTBIO OT MMEHHI MAJTOJICTHUX COBEPILAIOT U3 3aKOHHBIC TTPEICTA-
Butenu (cM. . 17 moctanoBnenust [ienyma BepxoBaoro Cyna PO ot 23 utons 2015 r. Ne 25
«O npUMeHEeHNH CyIaM1 HEKOTOPBIX TIOJIOXKEeH Ut paszesna | yactu repBoit ['pak1aHCKOTo KO-
nekca Poccuiickoit @enepaumu» (Poccuiickas razera. 2015. 30 utons. Ne 140)).
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CornacHo 1. 2 c1. 26 'K P® HecoBepilieHHOJIETHIE B Bo3pacTe oT 14
1o 18 meT BripaBe caMOCTOSITEIbHO, 0€3 COrNIacusl pOauTes e, YCHIHOBUTE -
JIEW U TIOTIEYUTENA:

1) pacnopsikaThCs CBOMMM 3apabOTKOM, CTUTIEHIUENH U UHBIMU J0-

XOIaMU;

2) OCYLIECTBJIATH MpaBa aBTOpa MPOU3BEICHUST HAYKU, JIMTEPATYPhI
WJIM UCKYCCTBA, NU300PETEHMUS WJIM MHOTO OXPaHSIEMOTo 3aKOHOM
pe3yJibTaTta CBOE MHTEJUIEKTYaJIbHOU NEITEIbHOCTH

3) B COOTBETCTBUU C 3aKOHOM BHOCUTD BKJIa[Ibl B KPEAUTHBIC OPTaHU-
3alMU U pacTIOPsSIKaThCS UMU;

4) coBeplIaThb MeJIKHE OBITOBBIE CASIKM U UHbIE CACIKU, MPEAYyCMO-
TpeHHbIe 1. 2 cT. 28 'K PD.

ITo noctuzkeHUM Bo3pacTa 16 JieT HeCOBEPILIEHHOJETHUE TAKXKe BIIPaBe

OBITH YWIEHaMM KOOIIEPAaTUBOB B COOTBETCTBMHU C 3aKOHAMHU O KOOTIepaTHBaXx.

OcTanbHbIe CIEJIKM HECOBEPILIEHHONIETHUE B Bo3pacTe oT 14 no 18 ner
COBEPIIAIOT C TMCbMEHHOTO COIJIACHSI CBOMX 3aKOHHBIX ITPeICTaBUTEICH —
ponuTesei, yCbIHOBUTEEH WX TTOTICYUTENS.

[Tpu ocyiiecTBAEHUN POIUTEISIMU IIPABOMOYMIA TI0 YIIPABICHUIO UMY-
1IeCTBOM peOeHKa Ha HUX PaCIIpPOCTPaHSIOTCS MpaBuiIa, YCTAHOBJIEHHbIE
rpakIaHCKUM 3aKOHOAATEIbCTBOM B OTHOIIIEHUM PACTIOPSIKEHUS UMYIIIE-
ctBoM TtogoneyHoro (cT. 37 I'K). CyMMBbI alMMEHTOB, MIEHCUI1, TOCOOUIA,
BO3MELLEHUS Bpeaa 300POBbIO U BPENa, IOHECEHHOTO B Clyyae CMEPTHU
KOPMUJIbIIA, @ TAKXKE MHBIE BhITJIAYMBaeMble Ha COIEePKaHKE TTOIOIIEYHOTO
CpeICTBa, 3a UCKIIFOYEHUEM T0XOI0B, KOTOPHIMM MOJOTEYHBIN BIpaBe
pacIopsKaThCs CaMOCTOSITENIbHO, TTOJIeXXaT 3aUMCIEHUI0O HAa OTACb-
HbIA HOMUHAJbHBIN CYET U PACXONYIOTCS OMIEKYHOM MJIM TMOTeYnTeIeM
0e3 MpenBapuTeIbHOTO pa3pelleHUsT OpraHa OMeKU U MOIeUUTEIbCTBA.
OmnekyH He BOpaBe 0e3 MpeaBapuTEIbHOIO pa3pellieHNs opraHa ONeKu
U MOTIEYUTEILCTBA COBEPIIATh, a IIOMEYUTEIb — JaBaTh COrJache Ha CO-
BepIIEHUE CAEOK 10 OTYYXIECHHUIO, B TOM YHCJIe OOMEHY WU TapeHUIO
MMYILeCTBA MOIOIEYHOT0, CAave ero BHaeM (B apeHIy), B 063BO3ME3THOE
MOJIb30BAHME WJIM B 3aJI0T, CAEIOK, BIEKYIIMX OTKA3 OT IMPUHAIeXKAIINX
MOIOMEYHOMY IpaB, pa3nesl ero MMYIIEeCTBa MU BBIACT U3 HEro J0JIei,
a TakKXKe JIOObIX IPYTUX ACHCTBUI, BICKYIIMX YMEHbBIIIEHUE UMYIIIECTBA
MOIOMEYHOTrO.

Ponutenu, nx cynpyru u 6;1M3Kre poICTBEHHUKY He BIIPaBe COBEPIIATh
CIEJIKU ¢ peOCHKOM, 3a UCKITIOUCHNEM Tiepeauu NMYIIeCcTBa peOeHKY B Ka-
YeCTBE 1apa WIu B 0€3BO3ME3IHOE TOJIb30BaHNUe, a TaKXKe MPEICTaBISITh
pebeHKa TMpu 3aKJIIOYEHUU CIEJIOK WM BEACHUM CYIeOHBIX AeT MEXIY
pOIMTENIEM U CYIPYTOM POIMTENS U UX OJIM3KUMU POJICTBEHHUKAMMU.
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§ 3. MpaBa n 06A3aHHOCTM poauTener

IIpasa u obsa3anHocmu podumeneii 603HUKAIOM 8 PAMKAX POOUMENbCKUX
npasoomHouleHull, Komopble npedcmasasiiom coooii OMHOUEHUs Melcdy Po-
Jumensimu U ux Heco8epuleHHOAMHUMU OeMbMUL.

Ponutenbckue mpaBoOTHOLIEHMS TIPEKPAIIAOTCS B CIASTYIONIUX CITy-
qasix:

— TIO IOCTUKEHUU peObeHKOM Bo3pacTa 18 jeT;

— TIpM BCTYIUIEHUM B OpaK HECOBEPILIEHHOJIETHETO;

— TIpM BMaAHCHUITALIMK peGeHKa, JOCTUTIIIero Bo3pacTa 16 JieT.

J10 BOBHUKHOBEHUSI YKa3aHHBIX OOCTOSITETLCTB PEOEHOK MMEET TOJIBKO
npasa. [Tocie noctuxxeHust pebeHKOM Bo3pacTa 18 jieT y Hero BO3HMKAIOT
TaKKe 00S13aHHOCTU B OTHOILIEHUM POIUTEINIEH, B YACTHOCTH 00S3aHHOCTD
10 CONlEP>KaHUIO HETPYIOCTIOCOOHBIX POIUTEICIA.

Y pebeHka He MOXET ObITh OoJiee NBYX 3aKOHHBIX POAUTENEH, TOJTbKO
MaTh M OTell. 3aKOHOAATeJIb HE PerjlaMEeHTUPYEeT OCOOEHHOCTU YCHIHOB-
JICHUST WM TIPUHATHS peOeHKa B CEMbIO, TIIe CYNPYTH SIBJISIIOTCS JINLIAMU
oIlHOTO ToJyia. Ponutenu opuandecky paBHbI MeXIy coboii. Poaurenn
He JIOJKHBI UMETh MPEUMYILLECTBA APYT Mepe IPYroM He3aBUCUMO OT BO3-
pacTa, 1moJjia, MecTa XUTeJIbCTBA U T.II.

B Poccuiickoit @enepannn Hapsay ¢ CeMeiHbIM KogeKcoM P® HopMbI
0 TIpaBax 1 00SI3aHHOCTSIX POIUTENIel MpenycMOTpeHbl Takke KoHBeHIMe i
OOH «O npaBax pebeHka» 1989 r., @enepaybHbIM 3aKOHOM OT 24 aripesist
2008 r. Ne 48-D3 «O0 orneke U MornevuTeabCTBe» , DeaepaibHbIM 3aKOHOM
oT 24 uronst 1998 r. Ne 124-MD3 «O6 OCHOBHBIX TapaHTUSIX TIpaB pebeHKa
B Poccuiickoit Denepaninin», COMIACHO M. 2 CT. 7 KOTOPOIO POAUTEIN Pe-
OeHKa (Jiula, UX 3aMEHSIIOIIME) CONEUCTBYIOT EMY B COBEPLIEHUU CaMO-
CTOSITEJIbHBIX JCMCTBUIA, HANIpaBJEHHbBIX Ha peaanu3alvio 1 3allUTy ero
MpaB ¥ 3aKOHHBIX MHTEPECOB, C YUETOM BO3pacTa pebeHKa U B Mpeaesiax
YCTaHOBJIEHHOTO 3aKOHOmaTeabcTBOM Poccutiickoit @enepanuy odobema
JIeeCIoCOOHOCTH pedeHKa.

CornacHo ct. 5 Kousenun OOH «O mpaBax pebeHKa» rocygapcTBa-
YYaCTHUKH YBAXAIOT OTBETCTBEHHOCTD, MTpaBa U 00SI3aHHOCTH POAUTENIEI
U B COOTBETCTBYIOILIMX CITyYasiX — YWICHOB paCIIMPEHHON CeMbH WIIN OOIII-
HBI, KaK 3TO MPEAYCMOTPEHO MECTHBIM O0bIUaeM, a TAKXKe OMEKYHOB WJTN
JIPYTUX JIMII, HECYIIIUX 10 3aKOHY OTBETCTBEHHOCTH 3a peOeHKa, TOJKHBIM
00pa3oM YIpasysiTh U PYKOBOAUTbh PEOEHKOM B OCYIIECTBJIEHUU UM TpU-
3HAHHBIX HacTosell KoHBeH1uelt npas u genath 3TO B COOTBETCTBUY
C Pa3BUBAIOIIMMUCS CITOCOOHOCTSIMU peOeHKA.
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OCHOBHBIM KPUTEPUEM OCYIIIECTBICHHS POIUTEIBCKIX TTpaB M 00sI3aH-
HOCTell siByisieTcst obecrieueHue nHTepecos aereit. [Ipu ocyiecTBieHnn
POIUTENBCKUX MPAB POAUTENN HE BIIpaBe MPUUMHSATD Bpell (pru3ndecKkomy
M TICUXAYECKOMY 3II0POBBIO IeTei, X HpaBCTBEHHOMY pa3BUTHIO. CIIocoObI
BOCTIIUTAHUS IeTeH NOJIKHBI NCKITIOUATh IIPEeHEOPEKUTETbHOE, XKECTOKOE,
rpy0oe, YHIDKaIoIIee YeJI0BeUeCKoe JOCTOMHCTBO O0pallieHue, 0CKopOieHe
WJIM OKCIUTyaTallvIo AeTeil. 3a HapylleHre POIUTEISIMU 00s13aHHOCTE ycTa-
HOBJICHA OTBETCTBEHHOCTb CEMEMHBIM, aIMUHUCTPATUBHBIM U YTOJTOBHBIM
npaBoM. Tak, CemeitHbiit Kogekc P® ycraHaBIMBaeT OTBETCTBEHHOCTD
3a BBIIIETIEPEUMCIICHHbIC HAPYILIEHUST B BUJIE JIUIIIEHUST WU OTPAaHUYEHUS
POIUTETBCKUX MPaB, 3a HapylIeHWe aIUMEHTHBIX 00s13aHHOCTEN — B3bI-
CKaHUE HEYCTOMKM U BO3MeEIIEHNE YOBITKOB, a TAKXKe TIPUMEHSIET MEpPbl
OTBETCTBEHHOCTH B IPYTUX (DOopMax.

CornacHo cT. 5.35 Konmekca Poccuiickoit @enepaniuy 06 atMUHUCTPA-
TUBHBIX MpaBoHapyleHusx (nanee — KoAll) HercrionHeHue Wiy HeHal-
Jiexxaliee MCTIOJHEHUE POAUTEISIMUA MJIM MHBIMU 3aKOHHBIMU TTPEICTaBH -
TeJISIMU HECOBEPIIEHHOJIETHUX 00SI3aHHOCTE 10 COMepKaHNIO, BOCITUTA-
HUI0, 00YYEHUI0, 3aIIUTE TIPaB U MHTEPECOB HECOBEPIIIEHHOJIETHUX BJICUET
MpenyTpekaeHue WK HaJIoKeHUe aIMUHUCTPATUBHOTO MITpada B pazmepe
ot 100 1o 500 pybneii. BoBneueHre HecOBEpILIEHHONIETHETO B YITOTpeOIeHNe
CMIMPTHBIX HATTMTKOB WJIN OlyPMAaHUBAIOIIINX BEIIECTB, COBEPIIIEHHOE PO -
TEJISTMU WIX MHBIMY 3aKOHHBIMU TIPEICTABUTENISIMU HECOBEPIIIEHHOIETHUX,
cornacHo cT. 6.10 KoAIl Haka3bIBaeTCs aIMUHUCTPATUBHBIM HITpaoM
B pa3Mepe OT 4 ThIC. 10 5 ThIC. pyOJIeii.

Yros0BHAs OTBETCTBEHHOCTD 3a HEMCITOJTHEHNE YUIM HEHaIIexXalee
WCTIOJTHEHUE 00S13aHHOCTEH 10 BOCTIUTAHUIO HECOBEPIIIEHHOJIETHETO PO-
JIUTEJIeM WK MHBIM JIMIIOM, Ha KOTOPOE BO3JI0XEHBI 3T 00SI3aHHOCTH,
B OTJIMYME OT AAMUHUCTPATUBHOI HACTYIIAET, €CJIM Ha3BaHHbBIC MESTHUSI CO-
TIPOBOKIAIOTCS KECTOKMM O0paIlieHreM ¢ HECOBEPIIIEHHOJICTHIM, COTJIACHO
cT. 156 YK P® onu Haka3biBaloTcs mrpadom B pazMepe 10 100 Teic. pyo-
JIell MM B pa3Mepe 3apabOTHOM TJIaThl MM MHOTO J0X0/1a OCYXXKIEHHO-
ro 3a TepUO 10 OMHOIO Troja, 1100 00s3aTebHBIMU PadoTaM1 Ha CPOK
1o 440 gacoB, 1100 MCITPABUTEIBHBIMHA PabOTaMU Ha CPOK IO IBYX JIET,
JINOO MPUHYINUTEILHBIMU pabOTaMU Ha CPOK JIO0 TPEX JIET C JIUIIIEHUEM TTpa-
Ba 3aHMMATb OTIPEIe/IEHHbIC JOJDKHOCTU MM 3aHUMAThCS OIpeeIeHHOM
NeATeIbHOCTBIO Ha CPOK 1O TISITU JIET WM 6€3 TAaKOBOTO, JIM0O JUIIEHUEM
CBOOOIBI HA CPOK JIO TPEX JIET C JTUIICHUEM TIpaBa 3aHUMATh OTIpeIeIcH-
HbIE TOJKHOCTH WJTU 3aHUMAThCS OTIPeeSIEHHOM IesITeTbHOCTBHIO Ha CPOK
IO TTAATH JIET WK O€3 TAKOBOTO.
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B uuci10 poauTebCKUX MpaB U OAHOBPEMEHHO 00SI3aHHOCTE B OTHO-
LIeHUU peOeHKa BXOIIT IpaBa:

1) Ha BocruTaHue pebeHKa;

2) Ha obpa3oBaHUe peOeHKa;

3) Ha mnpeacTaBieHUE MHTEPECOB peOeHKa;

4) Ha 3amuTy pebeHKa;

5) TpeboBaTh Bo3BpaTa pebeHKa OT JII000ro JINLA, yASPXKMBAIOILETO ero

HE Ha 3aKOHHOM OCHOBaHUM.

IIpaso podumeneii na 6ocnumarue peberia perJaMeHTUPOBAHO . 1 ¢T. 63
CK P®.

[IpaBo ponuTeeii MM 3aKOHHBIX IIPEACTaBUTEICH Ha BOCIIUTAHUE pe-
OeHKa SIBJISIETCS OTHOBPEMEHHO 00S13aHHOCTBIO M BKJTIOUAET B ce0s1 3a00Ty
0 BCECTOPOHHEM pa3BUTUU peOeHKa ((PU3MUECKOM, ICUXUYECKOM, TyXOB-
HoM 1 HpaBcTBeHHOM). CoracHo 1. 2 cr. 6 Kousenuun OOH «O npaBax
pebGeHKa» rocy1apcTBa-y4acTHUKM 00eCIIeYMBalOT B MAaKCUMAaJIbHO BO3-
MOXHOW CTENeHU BbIKMBaHUE U 30POBOE pa3BUTHE pEOEHKA.

[Menarornyeckue, MEAULIMHCKKE, COLIMAIbHbIE PAOOTHUKU, TICUXOJIOTH
W IPYTUe CIEeUaIUCThl, KOTOPbIE OCYIIECTBISIOT (DYHKIIMU 110 BOCITUTA-
HUI0, 00YYEHMIO, OXPAaHE 3[10POBbsI, COLIMAIBHOMN MOAIEPKKE U COLIMATb-
HOMY 00CTY>XKMBaHUIO peOeHKa, COAEICTBUIO €r0 COLMAILHOM aganTalnu,
COLIMAJILHOM peabuIMTalli, MOTYT Y4aCTBOBAaTh B YCTAHOBJIEHHOM 3aKOHO-
naTteabcTBoM Poccuiickoit Denepariny nopsiake B MEPOIIPUSITUSX 10 00e-
CIIEYEHMIO 3alLUTHI ITPAaB U 3aKOHHBIX MHTEPECOB peOEHKA B TOCYIapCTBEH-
HBIX OpraHax 1 OpraHax MeCTHOI'O CaMOYIPAaBJIEHMS, YTO IIPEIYCMOTPEHO
n. 3 cr. 7 ®eaepanbHoro 3akoHa «O0 OCHOBHBIX TapaHTHSIX ITpaB peOeHKa
B Poccuiickoit @enepanmn».

Ponurenbckoe BocruTaHKUe HE AOJKHO MPUYUHSTH Bpel (pru3nuecKoMy
WK IICUXUYECKOMY 3I0POBbIO0 peOeHKa, ero HpaBCTBEHHOMY Pa3BUTHUIO.
B nipotuBHOM ciy4ae, coriacHo a63. 2 1. 1 cr. 66 CK PD, npyroii ponu-
TeJIb BIIPaBe BOCIIPEISITCTBOBATh OOIIEHUIO TAKOTO POIUTEISI C PEOEHKOM;
B cooTBeTcTBMU € a03. 2 1. 1 ¢T. 68 CK P® cyn BripaBe oTKa3arh B UCKE
POIUTENISIM O Tepeaaye UM pedeHka u corjiacHo 1. 2 c1. 68 CK PD nepe-
JaTh peOeHKa Ha MOoMeYeHe OpraHaM OIeKHU U MOIeYUTEIbCTBA; COIIACHO
. 1 ct. 73 CK P® poaurtenn MOTyT ObITh OrpaHUYEHBI B POAUTEIbCKUX
IpaBax U B KayeCTBe KpaliHeil Mepbl — JIUIIEHBI POAUTEIbCKUX IIPaB
B cllyuyae 3JI0ynoTpebeHUs pOAUTEIbCKUMU IIPpaBaMU U MIPU KECTOKOM
obpaieHuu ¢ pedeHkoMm (ct. 69 CK). Kpome Toro, B KauecTBe orepa-
TUBHOM Mepbl OpraHbl OIEKU U IMOIEeYUTEIbCTBA BIIPAaBe HEMEIICHHO
0TOOpaTh pebeHKa y POAUTEIICH Ha YCIOBUSIX U B MOPSIAKE, MPELyCMO-
TpeHHbIX cT. 77 CK P®.
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Ilepemaua pebeHKa Ha BOCIIUTAaHUE APYTUM POACTBEHHUKAM, B 00pa-
30BaTeIbHOE, BOCIIUTATEIbHOE YUPEKIECHNE HE OCBOOOXIAET pOAUTENCH
OT OTBETCTBEHHOCTHU. DTa OTBETCTBEHHOCTb MOXET MMETh KaK IpaxkaaH-
CKO-TIPAaBOBOI1, TaK M aIMUHUCTPATUBHBIN 1 YTOJIOBHbIN xapakTep. B yacT-
HocTH, cormacHo m. 1 ¢1. 1073 'K P® 3a Bpea, mpuynMHEHHBIA HECOBEP-
ILIEHHOJIETHUM, He TOCTUTIIIMM Bo3pacTta 14 jieT (MaJoJIeTHUM), OTBEUAIOT
€ro ponuTesnu (YChIHOBUTENIM) WUIU OINEKYHBI, €CJIM He TOKaXyT, YTO Bpe.l
BO3HUK HeE 10 X BUHE.

Cratbs 14.1 @enepanbHoro 3akoHa «O0 OCHOBHBIX rapaHTHSX MTPaB
pebenka B Poccuiickoit Denepanym»' mpeaocTaBiiseT MpaBo CyoObeKTaM
Denepaliviu B LeISIX TPEAYIPEXICHUS TPUUMHEHUS Bpeaa 310POBBIO Jie-
Tel, UX HUMIECKOMY, MHTEUIEKTyaTbHOMY, TICUXUYECKOMY, TYXOBHOMY
Y HPaBCTBEHHOMY Pa3BUTUIO YCTaHABIUBATh:

— Mepbl IO HEIOIMYIIIEHUIO HAaXOXACHUS AeTeil (JINLI, He JOCTUTIIIUX
Bo3pacTa 18 jer) Ha oObeKTax (Ha TEPPUTOPUSIX, B ITOMEIICHUSIX)
IOPUANYECKUX JINIL WJIM TpakaaH, OCYIIECTBIISIOMMNX MPEeATPUHM-
MaTeJIbCKYIO IeSITeJIbHOCTh 0e3 00pa3oBaHMSI IOPUANIECKOTO JIMIIA,
KOTOpBIE TIpeAHAa3HAYEHbI IS pean3aliii TOBAPOB TOJbKO CEKCY-
aJIbHOI'O XapaKTepa, B MMBHBIX pECTOpaHaX, BUHHBIX Oapax, MUBHBIX
Oapax, plOMOYHBIX, B IPYTUX MECTaX, KOTOPbIE MpeIHa3HAYEeHbI 1151
peaau3aluy TOJIbKO aTKOTOJbHON MPOAYKIIMU, TTMBA U HAITUTKOB,
M3roTaBJIMBAEMbIX HAa €r0 OCHOBE, M B MHBIX MECTaX, HaXOXIeHUE
B KOTOPBIX MOXET MPUUYMHUTD BPEJ 310POBbIO AeTel, ux dhusnye-
CKOMY, MHTEJUIEKTYaJIbHOMY, TICUXMYECKOMY, TyXOBHOMY U HpaB-
CTBEHHOMY Pa3BUTHUIO;

— Mepbl IO HEIOIMYIIIEHUIO HAXOXACHUS AeTeil (JIULI, He JOCTUTIIIUX
Bo3pacTa 18 j1eT) B HOYHOe BpeMs B OOLIECTBEHHBIX MECTaX, B TOM
Yucie Ha yIMLax, CTallMoHax, B ITapKax, CKBepax, TPAaHCIIOPTHBIX
cpelncTBax OOILETo IMOJIb30BaHUS, HA 00bEKTax (Ha TEPPUTOPUSIX,
B TIOMEIIICHUSIX) FOPUANIECKUX JIUILI WM TPaKIaH, OCYIIECTBIISIOIMIMX
MPeANPUHUMATEIBCKYIO IeATeIbHOCTh 0€3 00pa30BaHUsI IOpUANYC-
CKOTO JIMIIa, KOTOPbIe MpeaHa3HaYeHbI 1JIs1 00eCIIeueHUsI J0CTyTa
K cetu «MHTEpHET», a TaKXKe JJIs1 peaar3aliu yClIyr B cepe Top-
TOBJIM U OOIIECTBEHHOTO MUTaHUs (OpraHu3alusIX UM MyHKTaXx),
IUIS1 pa3BJeYeHUI, TOCyTa, TIe B YCTAHOBJACHHOM 3aKOHOM ITOPSIIKE
Mpe1yCMOTpeHa PO3ZHUYHAS TIPoJaxa ajJKOroJbHON MPOMAYKIIUHU,

' denepanbHblil 3aKoH ot 28 anpesst 2009 r. Ne 71-D3 «O BHeceHUN n3MeHeHuit B De-
nepasibHBbIii 3aK0H «O0 OCHOBHBIX TapaHTHsIX TipaB pebeHka B Poccuiickoit Menepatmm»» //
C3 P®. 2009. Ne 18 (u. 1). Cr. 2151.
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I1MBa U HaIIUTKOB, M3TOTABJIMBACMbIX Ha €r0 OCHOBE, U B MHbBIX
00I1IeCTBEHHBIX MeCTaxX 0€3 COMPOBOXKICHUS ponuTesieii (I, UxX 3a-
MEHSIIOIIMX) WJIU JIUL, OCYIIECTBIISIOIINX MEPOIIPUITHS C yUaCTUEM
NETEW;

— TIOPSIOK YBEIOMJICHUS POIUTEICH TTPU HapyIIEHUU PEOSHKOM yCTa-
HOBJICHHBIX TpeOOBaHUIA, a TAKXKE MOPSIIOK TOCTaBICHUS TAKOIO
pebeHKa ero poauTesiM (JIMLaM, UX 3aMEHSIIOIIMM) WX JIMLAM,
OCYILIECTBJISIIOIIIMM MEPOIIPUATHS C y4acTUEM JIeTeit, IOO B cilydae
OTCYTCTBMSI YKA3aHHbIX JIMLI, HEBO3BMOXHOCTH YCTAHOBJICHUS UX M€~
CTOHAXOXIEHWSI WM MHBIX MPEISITCTBYIOIINX He3aMeUIUTEIbHOMY
JIOCTABJIEHUIO peOeHKa YKa3aHHBIM JIMLIAM OOCTOSITENILCTB B CIIELIUATU-
3UPOBAHHbIC YUPEXKICHMUS 11 HECOBEPILIEHHOJETHUX, HYXKIAIOLIXCSI
B COLIMAJILHOM peabuInTaluy, o MeCTy OOHapyKeHUsT peOeHKa.

IIpaso Ha obpazoeanue pedbenka Hepa3pbIBHO CBSI3aHO C TIPaBOM Ha BOC-
MUTaHKUE U IpeaycMoTpeHo I1. 2 ¢T. 63 CK PD, a Takke MeKIyHApOIHBIMU
JIOTOBOpPaMM.

Cratbeit 13 MexayHapomTHOro Iakra 00 3KOHOMUYECKUX, COLMATb-
HBIX U KyJIbTypHbIX nipaBax (Heio-Hopk, 16 nekabps 1966 r.) npusHaetcs
MpaBoO KaXJIOro 4ejoBeka Ha oopasoBaHue. O0Opa3oBaHUe JOKHO OBITh
HaIlpaBJIeHO Ha ITOJIHOE Pa3BUTHUE YEJIOBEUECKOM JUYHOCTA M CO3HAHUE
€e JJOCTOMHCTBA, OHO IOJKHO YKPEIUIATh YBaXKeHME K IpaBaM YejioBeKa
1 OCHOBHBIM cBoOogaM. CoracHo 1. 3 ¢T. 26 BeeoOlueit nekiapaium mpas
yeJioBeKa, MPUHSATOM Ha TpeTheil ceccun I'eHepanbHoii Accambiaen OOH
Peszomonueii ot 10 nexadpst 1948 r. Ne 217 A (I11)', ponutenu uMeIoT MmpaBo
MIPUOPUTETA B BLIOOPE BUAa 00pa30BaHUsI /IS CBOMX MAJIOJIETHUX JACTEIA.

Cratbs 28 KonseHunu OOH «O npaBax pedbeHKa» TIpeaycMaTpUBaeT,
YTO roCydapCTBa-y4acTHUKM IIPU3HAIOT IIpaBo pebeHKa Ha oOpa3oBaHUeE,
U C LIEJIbIO TTOCTEIIEHHOT'0 JOCTHKEHMST OCYIIIECTBICHMS 3TOTO IIpaBa Ha OC-
HOBE PaBHBIX BO3MOXHOCTEI OHU, B YACTHOCTHU:

a) BBOIAIT OecrjiaTHOe U 00s13aTeIbHOE HayaJbHOE 00pa3oBaHue

b) moolpsIOT pa3zBUTHE Pa3TIMYHBIX (DOPM CpeIHETO 0Opa30oBaHMs, KaK
o01ero, Tak 1 NpodecCuoHaIbHOT0, 00eCIeunBalOT ero JOCTYII-
HOCTb JUIsI BCEX JIeTeii U IPUHUMAIOT TaK1e HeOOXOIMMbIE MEPbI, KaKk
BBelleHMe OeCIUIaTHOro 00pa30oBaHMs M IIPEIOCTaBICHUE B cllydae
HE00X0AMMOCTH (DMHAHCOBOM ITOMOIILIH;

¢) obecmneynBalOT JOCTYITHOCTD BBHICIIETO 00Opa30BaHUS AJIsT BCEX Ha
OCHOBE CIIOCOOHOCTEI KaXI0ro ¢ MOMOIIbIO BCEX HEOOXOIUMbBIX
CPEICTB;

! Bu6iuoreuxa «Poccuiickoii rasers». 1999. Boim. 22—23.
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d) obecrneunBaloT JOCTYITHOCTh MH(OPMAIIMK U MaTePUaJIOB B 00J1aCTU
00pa3oBaHUs U MPOoGheCCUOHATBLHON IMMOATOTOBKY Il BCeX METeit;
€) TPUHUMAIOT MEPBI IO COAEHCTBUIO PETYISIPHOMY MOCEIIEHUIO IIKOJI
Y CHUKEHMIO YKMCIIa YIAITUXCS, TOKUHYBIITUX IITKOJTY.
locynapcTBa-y4yacTHUKM MPUHUMAIOT BCE HEOOXOIUMBIC MEPBI IS
obecrieyeHus TOro, YTOObI IKOJIbHAST IUCIUTLIMHA ITOAIEPXKUBAIACh C M0~
MOIIIbIO METOMIOB, OTPaKaOIIMX YBaXKEHNE YeJIOBEUeCKOro JOCTOMHCTBA
pebeHKa, U B COOTBETCTBUHU ¢ HacTos el KonBeHueit.

B cootBeTcTBUM cO cT. 5 DenepanbHOro 3aKkoHa ot 29 nekadpst 2012 r.
Ne 273-M3 «O6 obpazosanuu B Poccuiickoit @enepaunn» B HaLIEH CTpa-
HE rapaHTUPYIOTCS OOIIETOCTYITHOCTb M OECIUIaTHOCTh B COOTBETCTBUU
¢ dheaepaTbHBIMU TOCYIapPCTBEHHBIMU 00pa30BaTeIbHBIMU CTaHIapTaMu
JIOLLIKOJIBHOIO, Ha4aJIbHOT'O 00111er0, OCHOBHOI'O OOIIIETO 1 CPEeIHEero oole-
ro oopa3oBaHMsI, CpeAHETo MPoheCCUOHAIBLHOIO 00pa30BaHMs, a TaKXkKe
Ha KOHKYPCHOIT OCHOBE OECIUIaTHOCTD BBICIIIEr0 00Opa3oBaHUs B Caydyae
TOJTyYeHUST TpaXkKIaHUHOM 00pa30BaHUsI TaHHOTO YPOBHS BIIEPBBIC, €CIU
naHHbIM DeepaibHbIM 3aKOHOM HE YCTAHOBJIEHO MHOE.

Cornacto 1. 2 ct. 63 CK P® poaurenn ods3aHbl 00€CIIEYUTh MOJTY-
YyeHue AeTbMU 00IIero oopaszoBaHus. PonuTenn nuMeroT mpaBo BbIOOpa
o0pa3oBaTesIbHOM OpraHu3auuu, GOpMbI IMOJYyYEeHUS AETbMU 00pa30BaHUS
1 (pOpMBI MX OOYUEHMSI C YIETOM MHEHMUSI IeTEeH 1O TTOIyYEeHMSI UMY OCHOB-
Horo o011ero oopasoBaHus. B 1esx yKpernaeHus ceMbU U 00ecrieueHus
peanu3aluy mpaB AeTel Ha JOCTOMHBIE YCIOBUS COAEPKaHMSI, BOCTIM-
TaHUI U BceCTOpoHHero passutus 11. 2 ¢r. 54 CK P® npeaycmarpuBaer
MpaBo pebeHKa Ha PEMMYIIIECTBEHHBII ITPUeM Ha 00yYeH1e TT0 OCHOBHBIM
00111e00pa3oBaTeIbHBIM TIPOrPaMMaM JIOLIKOJILHOTO 00pa30BaHUs U Ha-
YaJIbHOTO 00111er0 00pa30BaHUsI B TOCYIapCTBEHHYIO I MYHULIUTIATIBHYIO
00pa3oBaTeIbHYI0 OpraHU3alMIo, B KOTOPOIi 00yJ4aroTCsl €ro MOJHOPOIHbIE
¥ HETOJIHOPOAHBIE OpaT U (MIn) cecTpa.

HpyruM He MeHee BaxKHbIM ITPaBOM 1 00S13aHHOCTBIO POIUTENCH SIBIIS-
eTCsI npedcmaesneHue UHmMepecos pebeHKa.

Ponutenu SBISIIOTCSI 3aKOHHBIMU MPEACTABUTEISIMUA CBOMX IETEIl U BbI-
CTYTAIOT B 3alIIUTY MX MPaB U MHTEPECOB B OTHOILLIEHMSIX C IIOOBIMU (pr3nye-
CKUMU Y IOPUAMYECKUMU JIMIIAMM, B TOM YHUCJIE B Cyax, 6€3 CrieluaJbHbIX
MOJIHOMOUYMH (0€3 TOBEepEeHHOCTH, a JUIIb HA OCHOBAaHUY CBUICTEIHCTBA
0 POXIEHUM peOeHKa).

IIpaeo na 3awumy pebenka npeaycMorpeHo kKak 1. 1 cr. 64 CK P®D, tak
u 'K PD, a Takxe 1pyriMy HOpMaTUBHBIMM ITPABOBBIMU aKTaAMM.

3aiura rmpaB ¥ MHTEPECOB JAeTeil BKIIIOUaeT B ce0s1 yCTaHOBJICHHBIE 3a-
KOHOM (hOPMBI U CITOCOOBI BOCCTAHOBJIEHUSI HAPYIIEHHBIX MTpaB peOeHKa,
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a TakoKe TIPUHSTHAE Mep TI0 TIPeIOTBPAIICHUIO TaKNX HapyIeHnid. Pomurenn
00s13aHbI 3allIMILIATh HE TOJBKO TE MpaBa AeTel, KOTOpPbIe MPeayCMOTPEHbI
CEMEIHBIM 3aKOHOJATEILCTBOM, B yacTHOCTH II. 11 CK P®, HO 1 rpax-
JNaHCKUe, aiMUHUCTPAaTUBHbIE U IPYTHUE MpaBa.

Cratps 1167 'K P® onpenensier 0cOOEHHOCTH 3allMThI HACIEICTBEH -
HBIX MpaB HecoBeplleHHoneTHUX. [1py Haauuuu cpear HacaeAHUKOB He-
COBEPILIEHHOJIETHUX Pa3/iesl HacJleACTBa OCYILECTBISIETCS ¢ COOTIOACHUEM
npasui cT. 37 'K P®. B uensx oxpaHbl 3aKOHHBIX MHTEPECOB YKa3aHHBIX
HAaCJIeIHUKOB O COCTaBJIEHUU COIJIAllleHusI O pa3aesie HacieacTsa (cr. 1165
I'K) u 0o paccMoTpeHMu B cyje Jejia 0 pas3jesie HacaeACTBa N0 KEeH ObITh
YBEJIOMJIEH OpraH OMeKU U MOIeunTeTbCTBA.

MHCTUTYT 3a1IUTHI TTpaB HECOBEPIIIEHHOJIETHUX BKIIIOYAET B CeOsT He
TOJILKO MaTepHaJibHbIe, HO M MpolieccyaibHbie HOpMEI. Tak, c1. 37 I'TIK PO
OIpenessieT, YTOo MpaBa, CBOOOABI U 3aKOHHBIE NUHTEPECHl HECOBEPILIEHHO-
JIETHUX B Bo3pacTte oT 14 1o 18 jieT 3amuialoT B cyaeOHOM Mpolecce ux
3aKOHHBIC TIpeAcTaBuTe M. OqHAKO Cyn 00s3aH MPUBIEKATh K YIaCTUIO
B TaKUX JieJaX CaMUX HECOBEPIICHHOJICTHNX, a TaKXKe TpaXkIaH, OrpaHM-
4YeHHbIX B neecriocodbHoctu (4. 3 ct. 37 I'TIK).

B cnyyasix, npeaycMoTpeHHbIX (peepalbHbIM 3aKOHOM, T10 JejaM, BO3-
HUKAIOUIUM U3 IPaKAaHCKUX, CEMEHHBIX, TPYIOBBIX, TyOJUYHBIX U UHBIX
TIPaBOOTHOIIICHWI, HECOBEPIICHHOJETHNE B Bo3pacTe oT 14 mo 18 jer
BIIpaBe JIMYHO 3alIUILIATH B CY/Ie CBOU MpaBa, CBOOObI U 3aKOHHBIE UHTE-
pecbl. OmHAaKoO cy BIIpaBe MPpUBJEYb K Y4aCTUIO B TAaKUX JAe/aX 3aKOHHbBIX
MpeacTaBuTeiell HecoBepIIeHHONIeTHUX. HanpumMep, pebeHOK, TOCTUTIITUI
Bo3pacTa 16 JieT, MOXeT 00paTUTLCS B CY/I C 3asiBJICHUEM 00 SMaHCUIIALIVMY;
HECOBEPLIEHHOJIETHSISI MaTh, TOCTUTILIAsl Bo3pacTa 14 jietT, BipaBe NoaaTb
HMCKOBOE 3asiBJieHre 00 YCTaHOBJIEHUU OTLIOBCTBA.

[IpaBa, cBOOOIBI ¥ 3aKOHHBIE MHTEPECHl HECOBEPIIIEHHOJIETHUX, HE 10-
CTUTIINX Bo3pacTa 14 jieT, a TakKe rpakaaH, IPU3HAHHBIX HEIeeCIIoc00-
HBIMU, 3aLIUIIAIOT B CYI€O0HOM MPOLIECCe UX 3aKOHHBIE TPEICTABUTENN —
POIUTENN, YCHIHOBUTEIM, OTIEKYHBI, MOMEUUTEI WIN UHBIE IMLA, KOTOPbIM
9TO MPaBO MPenoCcTaBlieHO (henepanbHbIM 3aKoHOM (4. 5 cT. 37 I'TIK).

Ponurenu He BIpaBe MpeacTaBIsITh MHTEPECHl CBOMX ACTEH, €CIIM Op-
raHOM OIIEKU U MOIEeYUTEebCTBA YCTAHOBJIEHO, UTO MEXIY MHTEpecaMu
poauTeseil U MHTepecaMu JeTeil UMEIoTCsl TpoTUBopeuus. B ciyyae pas-
HOTJIACUA MEXIy POAUTENISMHU U IETbMU OPTaH ONEKU U MONEYMTEIBCTBA
00s13aH Ha3HAYUTH TIPEICTABUTEIIS TSI 3aIIUTHI IIPAaB M MHTEPECOB ACTEH.
M MOXeT ObITh KaK pOJICTBEHHUK peOeHKa, Tak U pabOTHUK OpraHa oreku
M TMOTEeUUNTENbCTBRA.
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Ilpaso mpebosams eo3epama pebenka om A00020 AUYA, YOCPICUBAIOU,E20
€20 He Ha 3aKOHHOM OCHO8aHuU, peaycMoTpeHo a63. 1 1. 1 ¢r. 68 CK PD, xo-
TOpast HOCUT Ha3BaHUE «3alllMTa POAUTEIbCKIX MTpaB». Ponurenbckue mpasa
TaKKe TPeOYIOT HEOOXOIMMOI 3aIMTHI B ClTydae UX HapyIIeHUs. DTO MOXKET
MMETh MECTO TOIIa, Korjaa pebeHKa yIepK1BaloT IpyTye JIMiia, B TOM YKMCIIe
POICTBEHHUKH, BOIIPEKU MHEHMIO POIUTENICH, a MHOTIA M MHEHUIO peOeH-
Ka IPpU OTCYTCTBUM 3aKOHHOTO 0CHOBaHUs. CrOpbI 110 JTaHHOMY BOITPOCY
MomIeXar pa3pelieHuIo B cyneoHoM nopsiake. OmHaKo Cy BIIpaBe C yYeTOM
MHEHUS peOeHKa 0TKa3aTh POIUTEIIO B UCKE, €CIIM TIPUIET K BHIBOAY, UTO
nepenaya peOeHKa pOAUTENIO TPOTUBOPEUYUT MHTEPECAM HECOBEPIIIEHHO-
netHero (a63. 2 1. 1 ct. 68 CK) — HanipuMep, eciiu 1151 300POBbsI, pa3BUTHS
pebeHKa eMy OITacHO OCTaBaThCs C poauTesssMu. [1pu paccMOTpeHUN TaK1X
JIeJ Cy YIUTHIBAET peaibHYI0 BOBMOXKHOCTD POAUTEIISI 00eCTIeYnTh HalJIe -
JKalllee BOCTIMTaHUE PeOeHKa, XapaKTep CAOXKUBIITUXCS B3aUMOOTHOIIICHUM
ponuTesisi ¢ peOeHKOM, TIPUBSI3aHHOCTDH peOeHKa K JUIaM, Y KOTOPBIX OH
HaxoIMTCs, U Apyrue oocrosaTenbcTBa. Eciu B xome cynedbHOro pasou-
paTebCcTBa OyIeT YCTAHOBJICHO, YTO HU POAUTENM, HU JINIIA, Y KOTOPBIX
HaxXonMUTCsl peOEHOK, HE B COCTOSTHMU OOECIIeUUTh €r0 Hamexalee Boc-
MUTaHUE U pa3BUTHE, CYH, OTKA3bIBasl B yIOBJICTBOPEHUM MCKa, TIepenaeT
HECOBEPIIIEHHOJIETHETO Ha MOIEeYeHUE OpraHa OMeKH 1 MOIeYMTeIbCTBA,
C TeM YTOOBI OBLIY TIPUHSITHI MEPHI JJIs 3aIMTHI PaB ¥ UHTEPECOB peOeHKa
¥ ObIJT BLIOpaH HanboJiee MpUeMIIEMbIii CITOCOD YCTPOICTBA ero JanbHenIei
cyaponl (11. 2 cT. 68 CK).

ITpu paccMOTpeHUM UCKOB pOAUTEIICH O Mepenade UM aeTeit Juiamu,
y KOTOPBIX OHU HAXOISATCSI HA OCHOBAaHMY 3aKOHA WIM pellieHus cyaa (ore-
KYHOB, MOIIEUUTENIeH, IPUEMHBIX POAUTECH, BOCITUTATEbHBIX, JIeueO-
HBIX YUPEXICHUN, YUPEXKINCHNUIN COLIMAIBHOM 3aLUThl HACEJIEHUS U IPYTUX
AHAJIOTMYHBIX OPraHU3aluii), HEOOXOAMMO BBISICHSITh, U3MEHUJINCH JIU KO
BPEMEHM PACCMOTPEHUsI CITopa 0OCTOSTENbCTBA, MOCIYKUBILME OCHOBA-
HUEM Mepenayu pedeHKa yKa3aHHBIM JIMIIaM U YIPEKICHUSIM, U OTBeUaeT
JIM UHTEpecaM IeTel X BO3BpallleHUEe POTUTEISIM.

[TpaBo Ha 3aIIUTY POAUTENBCKUX ITPaB BKJIIOYAET 3aIlIUTY IIpaBa Ha BOC-
nuTaHue, oopazoBaHue pedeHKa, oblIeHue, MmoaydyeHrne nH(popMauun
0 pedeHke u ap. B To ke BpeMms peanu3aliiist OOJbIIMHCTBA POAUTEIBCKUX
MpaB HEBO3MOXHa IpU OTCYTCTBUU pedeHKa. [IpaBo TpeboBaTh Bo3Bpara
pebeHKa JIEXUT B OCHOBE peajn3aliiy IpyTrux Ipas.

Ponurensckue mpaBa JOMKHBI OCYIIECTBISITHCS OOOMMM POIUTEISIMU
¥ HE JTOJDKHBI TIPOTUBOPEYUTh MHTEpecaM neteil. Bce Bompockl, Kacaro-
LIMeCs] BOCTIMTAHUST U 00pa30BaHUs IeTel, PEIIaloTCsl POAUTEISIMU T10 UX
B3aMMHOMY COIJIACHUIO MCXOMS M3 MHTEPECOB IeTeil U C yUeTOM MHEHUS
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neteii. Poogurenu (oquH U3 HUX) MPU HAJTUIUU PA3HOTJIACUI MEXIy HUMU
BIIpaBe 00PATUThCS 3a pa3pellieHUeM 3TUX Pa3HOIJIACHI B OpraH OmnekKu
U TIOINEYUTEIbCTBA WK B CY/I.

Tak, opraHbl OIIEKU U MONEYUTEIHCTBA PACCMATPUBAIOT BOIIPOCHI:

— 0 (hamMuIuu, UMeHM pedeHKa, eCIU MEXIY POIUTEIIMU UMEIOTCS
pasHornacus (1. 4 ct. 58 CK);

— 0 Ha3HAYEHWU MPEACTAaBUTEJIs AJIsI 3aIUThI TIPaB U MHTEPECOB pe-
OeHKa B Cilyyae pa3HOIJIACUI MEXIY POAUTENSIMU U NeTbMHU (TI. 2
ct. 64 CK);

— 0 Ha3HAYCHMM OIEKYHA WM ITOIEeYUTEIsI.

Cyn paccMaTpMBaeT CHOPbI, IPEAYCMOTPEHHbBIE CEMEMHBIM U MHBIM

3aKoHoOAarebcTBOM, B coorBeTcTBUM ¢ ['TIK P®, B yacTHOCTH:

— 0 MECTe XKUTeJbCTBA peOeHKa IIPU pa3aeIbHOM IIPOKMBAHUU PO -
teaeit (1. 3 ct. 65 CK);

— 00 OCyIIIeCTBICHUN POAUTEIBCKUX IIPAB POAUTEIEM, IPOXUBAIOIITM
OTJeNIbHO OT pebeHKa (1. 2 cT. 66 CK);

— 00 ycTpaHeHMHU MPEISTCTBUIA K OOILIEHUIO ¢ peOEHKOM ero OJIM3KUX
ponctBeHHUKOB (11. 3 ¢T. 67 CK);

— 0 BO3BpaTe POAUTEIISIM pebeHKa, YIePXKMBAEMOT0 He Ha OCHOBAaHUM
3aKOHa W cyneoHoro peureHus (1. 1 cr. 68 CK);

— 0 BO3BpaTe orneKyHaM (IIOMeYUTEIISIM) TTOIOIEUHOIO OT JIIOOBIX JIMII,
yIepKUBaOIINX y ce0s1 pedeHKa 0e3 3aKOHHBIX Ha TO OCHOBaHMIA
(1. 2 ct. 150 CK);

— 0 BO3BpaTe MPUEMHOMY POAUTENIO PeOCHKA, YAEPKUBAEMOTO JIPy-
TMMU JIMLIAMKM HEe Ha OCHOBAaHMM 3aKOHA WJIM CyIeOHOTO pelLleHMsI
(. 3 ct. 153 CK);

— O JIUIIeHUU poauTesbckux npas (1. 1 cr. 70 CK);

— 0 BOCCTAHOBJIEHUM B POAUTENbCKUX mpaBax (11. 2 cT. 72 CK);

— 00 orpannvyeHun poauteabckux npas (1. 1 cr. 73 CK);

— 00 OTMeHe orpaHudeHus poauTesnbckux mpas (1. 1 cr. 76 CK);

— 00 ycraHoBieHuu ycbiHoBIeHUs (11. 1 c1. 125 CK);

— 00 otMmeHe ycoiHOBIeHUs (11. 1 ¢1. 140 CK);

— 0 BO3MOXKHOCTHU Bble3na pebeHka u3 Poccuiickoit Denepaniyiu B CBI3U
C HecorjacueM 3aKOHHOTO MPeACTaBUTE IS HECOBEPILIEHHOJIETHETO
Ha Bble3 u3 Poccuiickoii Denepaiinn HecoBepieHHOMEeTHEro (CT. 21
®enepanbHoro 3akoHa ot 15 aBrycra 1996 r. No 114-d3 «O nopsiake
BoIe3na u3 Poccuiickoit @eaepanvn v Bbesaa B Poccuiickyro Mene-
panuio»).

Bce criophl 110 OBOAY BOCIIMTAHUS M OCYILECTBICHMS IPYTUX IIpaB

B OTHOILIEHUM JETEH pa3peliaroTcs CyI0oM C y4acTUEeM OpraHa ONeKU U Mo-
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neuntesbcTBa. OIHUM U3 CaMbIX CJIOXHBIX BOIIPOCOB SIBJISIETCSI BOIIPOC
OIIpe/Ie/ICHUSI MECTa XKUTEIbCTBA HECOBEPILIEHHOJIETHETO TP pa3aeIbHOM
MpoXXWBAaHUM ero poauTeseil. Hanmpumep, nmpu pactop:keHUn Opaka Kaxk-
IbII U3 POUTENICH XKelaeT, YTOObl peOeHOK MpoxkuBa ¢ HuM. [1pu aToM
CYJ JOJIKEH BCE-TaKU OMpPENeUTh, ¢ KEM U3 POAUTEICH OyIeT MpPOXKU-
BaThb pebeHoK. [TyHkT 5 moctanoBiaeHus [1inenyma Bepxosroro Cyna PO
ot 27 mas 1998 r. No 10 «O npuMeHeHUM cyIaMU 3aKOHOIATeIbCTBA MPU
paspelieHUu CIIOPOB, CBSI3aHHBIX C BOCIIMTAHUEM JeTeii» OmpeneisieT
Kpumepuu, KOmopbiMu 00NNCEH PYKOEOOCMBO8AMbCsL Cy0 NPpU paspeuleHuu
Nn000OHbIX CNOPOE:
1) camblii TIaBHBIM KPUTEPUIT — 3TO UuHmepecsl pebeHKa, a TaKKe yIeT
MHEeHUs peOeHKa, TOCTUTIIero Bo3pacTta 10 jeT, pu ycJIoBUM, YTO
9TO He MPOTUBOPEUYUT ero uHrepecaM (1. 3 cr. 65, a Takxke cT. 57
CK);
2) eo3pacm pebenka. Kak npaBuiio, AeTeil B Bo3pacTte A0 TPeX JIET OCTaB-
JISTIOT C MaTephbIo;
3) npueszanHoCMb pebenKa K KaxKIOMy 13 POIUTENICH, OpaThsiM, cecTpaMm,
JIPYTUM 4JieHaM CEMbU;
4) HpaBCTBEHHbBIC U UHBIC AUYHbIE KaYecmea pooumeneil,
5) ommuowenus, cywecmayroujue mexncoy Kaicovim uz pooumeneil u pedeH-
KoM,
6) 603MONCHOCMb CO30aHUsL pEOEHKY YCAOBULL 05 BOCHUMAHUS U PA3GUMUS
(c yueToM poja AeSITeIbHOCTU U pexXuma padoThbl pOaUTENei, X
MaTepuaabHOTO U CEMEMHOIO MOJIOXEHMSI);
7) Iopyrue oOCTOSITENILCTBA, XapaKTepU3YyIOIe 00CTAaHOBKY, KOTOpasi
CJIOKMJIACh B MECTE MPOXUBAHUS KaXKI0I0 U3 POIUTENICH'.
IMonoxenus 1. 3 cr. 65 CK PD 0 mecTe JKUTEAbCTBA AETE MPU pas-
JIeJIbHOM TTPOXKMBAHUU POIUTENEH ObIIIA TTPEAMETOM XKano0bl, MMOJaHHOI
B Koncruryunonnsiii Cyn P®. B kauecTBe 000CHOBaHUS KaJlOObI yKa-
3bIBAJIOCh Ha TO, YTO Ha3BaHHAasl HOPMa IPEIOCTaBSET CYAy MPaBO BIHO-
CUTb pellieHre 00 Oompeae/eHUN MeCTa KUTEIbCTBa peOeHKa, KaK MPaBUJIo,
B TOJIb3y MaTepu 1 4To 11. 2 ¢T. 66 CK P®, 3akperisioninii pa3peiieHue
CYJIOM CITOpa MEX/1y POIUTEISIMU O TIOPSIIKE OCYIIECTBICHUSI POIUTETBCKUX
MpaB U T€M CaMbIM MPUBOASIINI K 3aTITUBAHUIO CPOKOB PaCCMOTPEHUS
Jiesia, HapylliaeT IpaBo OTLia Ha 3a00Ty O JETSX M UX BOCIIMTAHUE, 3aKpe-
rieHHoe 4. 2 cT. 38 Koncruryunun P®.

1
CM. noapoGHee o MmpobiiemMax onpeieeHUsT MecTa XKUTelIbCTBa pedeHKa: Jemkuna A. B.
CTIophI 0 IETSX: MECTO XUTEIbCTBA PeOEHKA U TOPSIIOK OCYIIECTBICHUSI POTUTEIbCKUX
mpaB // 2Kypnan poccuiickoro nipasa. 2012. Ne 5. C. 76—84.
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Koncruryunonusiii Cyn P® oTkasan B IpUHATUHN Kajl00bl K pacCMO-
TPEHUIO, MOTUBHPYSI OTKa3 CeayrolmM oopa3oM. Yto kacaercs 11. 3 cT. 65
CK P®, 10 comepxaiasics B HEeM HOpMa, MpeaycMaTpyuBaolias B cliydae
pa3nebHOro MPOKMBAHKS POAUTENICH COBMECTHOE pEllIeHUEe UMM BOIIpOca
0 MECTe KUTEJIbCTBA IeTeii, He MPEISITCTBYET OIPEACICHUIO MECTa XUTEIb-
cTBa pebeHKa KaK COBMECTHO C MaTephblo, TaK 1 COBMECTHO C OTLIOM, a CJie-
J0BaTeJbHO, HE MOXET paccMaTpUBaThCsl KakK Hapyllaolas Kakue-iuoo
KOHCTUTYLIMOHHBIE ITpaBa 1 ¢BOOOIbI 3asiBUTENs (onpeneneHue KoHcTuTy-
uroHHoro Cyna P® ot 19 despanst 2004 1. Ne 58-0 «O06 oTkase B IPUHSITUN
K pacCMOTpPEHMIO kaa00bl TpaxkaaHnuHa SImoynatosa KOpusa I'enHagbeBUUa
Ha HapylleH’e ero KOHCTUTYLIMOHHBIX IIpaB IMYHKTOM 3 CTaTbu 65 U IyH-
kToM 2 ctaTthk 66 CeMmeitHoro konekca Poccuiickoit denepaumm»).

Criopbl 00 oIpeieeHUY MeCTa XKUTEIbCTBa peOeHKa TP pa3aeibHOM
MPOXUBAHUU POIUTEIICH SIBJISIIOTCS OMHOM U3 PACIIPOCTPAHEHHBIX KATET0-
puii gen B cynax. O6o01eHre cyneOHO TPakTUKU MOKA3bIBAET, YTO MIPU
BBIHECEHUH pellIeHMsI 00 M3MEHEHUU MeCTa KUTEJIbCTBA peOeHKa, B 4aCT-
HOCTH IIpU repenadye pedeHKa OT OJHOIO POAUTEIIS K IPYTOMY, CY TOJIKEH
00CTOSITEIbHO €r0 MOTMBUPOBATh U MPUBECTH «CEPhE3HBIE OCHOBAHMUSI» TSI
TAaKOIo pelleHusl', B YaCTHOCTU: HeHaJUIeXalllee BBIITOJIHEHNE MaTePbIO
(OTLOM) POIUTEIBLCKUX 00SI3aHHOCTEH, HEOIArONPUSATHBIE YCIOBUS ITPO-
JKMBaHMS M BOCIIMUTaHUs Y MaTtepu (OTLA), JIMUHbIC KAYeCTBA POIUTEICH
u ap. (cm. [MocranoBnenue npesuanyma HoBocubupckoro o61acTHOroO
cyna ot 17 okts6pst 1997 r.%).

Tak, B 01HOM U3 jeJ, paccCMaTpUBaBIIKMXCsI EBponeiickuM cyaoM 1o
IpaBaM 4eJIOBEeKa, MECTOM XMTEJbCTBA AeTeil ObLJIO YCTAHOBJIEHO MECTO
JKUTEJIbCTBA OTLA, [TOCKOJIbKY MaTh SIBJIsLIACh WICHOM opraHnu3anuu «CBu-
neTeand MeroBbl», 4TO MPUBEIO K HETATUBHBIM COLIMATIbHBIM U IICUX0JIO-
TMYECKUM IOCAEACTBUSM JIJIsl IeTeil, KOTOPhIE MOC/Ie MOCEIICHUST 3TOM
OpraHu3alMy CTajIu MyTJIMBBIMU, HEPBHBIMU, BOCTIPUHUMAIIN OKPYKAIOITUI
MMUD U SIBJICHUSI TIPUPOJIbI B TOI (hopMe, B KAKOI €€ MPEMOIHOCUT yYeHe
«CBugnereneii Merosbi»’.

BceneHue HecOBEPIIEHHOIETHUX AETE K POAUTEIISIM PErJIaAMEHTH -
pyeTcst KWIMIIHBIM 3aKoHoaaTebeTBoM. CortacHo 4. 2 ¢T. 70 KK P®D

' Cm., nanpumep: [ocranosienne ECITY ot 12 xexa6pst 2017 1. «leino «MantuHuH
(Malinin) mpotuB Poccuiickoit @eneparvin» (kamoba 70135/14).

? Cwm.: CyneGHasi paKTHKa 110 ceMeiiHbIM criopam / Pyk. Koit., coct. T1.B. KpateHuH-
HukoB. C. 169—170.

* Wndopmanust o gene (o Matepuanam IoctanosneHnst EBporneiickoro cyaa 1o mpa-
BaM 4enoBeka ot 29 Hostopst 2007 r. Ne 37614/02) // Poccuiickast xponuka EBporieiickoro
cyna. 2008. Ne 4.
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Ha BCEJIEHUE K POIMUTE/ISIM UX HECOBEPIICHHOJIETHUX IETeil He Tpedy-
€TCSI HA COIIaCHsI OCTAJbHBIX YJICHOB CEMbU HAHMMATeJIsI, HU COTJIacusi
HailiMozdaress (eciaud oba poaUTeIs 3aHUMAIOT KBapTUPY 10 JOTOBOPY
COLIMAJIbHOTO HaliMa).

B Tom ciyyae, eciiy poauTeNy MPOXUBAIOT pa3iejbHO, 3TO HE orpa-
HUYMBAET B MpaBax U He 0CBOOOXAAET OT 00SI3aHHOCTEI B OTHOILIEHUM
pebGeHKa TOro poauTeisi, KOTOPBIi MPOoXUBaeT oTaeabHO. OCOOEeHHOCTH
OCYILIECTBJICHUSI ITPaB 1 00S13aHHOCTEM TAKUM POAMTEIEM IIPEIYCMOTPEHBI
CeMeiTHBIM KOJIEKCOM.

CornacHo c1. 66 CK P® poautesb, IpoKMUBaIOIIUIA OTAEIBHO OT pe-
OeHKa, UMeeT MpaBo Ha:

— o011ieHue ¢ pebeHKOM;

— ydYacTHe B €ro BOCIIMTaHUU;

— pelIeHre BOTIPOCOB IMOJIyUeHUsT peOeHKOM 00pa30BaHUsI;

— IoJjiydyeHue uH(OpMaLUKM O CBOEM PeOeHKE 13 BOCIIUTATEIbHBIX Y4~
PEeXACHUI, MENULIMHCKMX OPTaHU3ALMUIA, YUPEXKICHUA COLIMAILHOM
3alUThl HACEJCHUS U aHAJIOTMYHBIX OpraHu3ainuii. B npenocrasie-
HUU UHOOPMAIIMK MOXKET ObITh OTKa3aHO TOJILKO B CJIy4ae HaJTUUMsI
YIPO3bl IS XKU3HU U 310POBbsI peOEHKA CO CTOPOHBI POIUTEIS.

Tak, cornacHo ct. 22 denepanpHoro 3akoHa ot 21 Hosopst 2011 r.
Ne 323-M3 «O6 ocHOBax OxpaHbl 300pOBbsI TpaxkiaaH B Poccuiickoit Me-
Jepalm» KaxXablili KMEeT IPaBo MOJYyYUTh B JOCTYITHOM ISl Hero (popme
MMEIONIYIOCS B MEAMLIMHCKOM opraHu3aluuy MHGOPMAaIMIO O COCTOSIHUI
CBOETO 3[0POBbSI, B TOM UMCJI€ CBEICHUS O pPe3ysibTaTaX MeIUIIMHCKO-
ro o0ciIenoBaHMs, HaJIMYnu 3a00JeBaHusI, 00 YCTAHOBJICHHOM AUArHo3e
U O IIPOrHO3€e pa3BUTUsI 3a00JIeBaHUsI, METOIAX OKA3aHUSI MEIULIMHCKOMI
IOMOIIU, CBSI3aHHOM C HUMM PUCKE, BO3MOXHBIX BUIAX MEIULIMHCKOTO
BMeLIATEIbCTBA, €r0 MOCICACTBUSIX U Pe3y/ibTaTax OKa3aHUs MEIUIIMHCKOM
TIOMOIIIH.

WNHdopmaliust 0 COCTOSIHUN 310POBbsI TPaKAaHUHA MIPEIOCTaBISETCS
€My, a B OTHOLIEHMHU JIMILI, HE TOCTUTLIMX Bo3pacTa 15 JjieT, 00IbHBIX Hap-
KOMaHMe HEeCOBEPILIEHHOJIETHUX B BO3pacTe 10 16 JIeT U rpaxiaaH, Mpu-
3HAHHBIX B YCTAHOBJICHHOM 3aKOHOM IOPSIIKE HEIeeCIIOCOOHBIMU, — UX 3a-
KOHHBIM ITPEACTaBUTEIISIM JIeYalllM BPa4yoM WM IPYTUMU MEAUIIMHCKIUMU
pabOTHUKAMM, MPUHUMAIOIIMMU HETTOCPENCTBEHHOE YyUacThe B MEIUIIMH-
CKOM 00CJIeIOBaHUU U jiedeHUU. [10 TOCTUKEHNU HECOBEPILIEHHOJIETHUM
JAHHOTO BO3pacTa U 10 MPUOOPETEHUS UM TPaXKIaHCKOM 1eeCIIOCOOHOCTH
B IIOJTHOM 00beMe MH(OpMALIKSI IIPEIOCTABISIETCS KaK eMY JIMYHO, TaK U ero
3aKOHHBIM mpeacTaButessiM. [1o qocTrxkeHuu Bo3pacta 15 jieT peGeHoK
BIPaBe CAMOCTOSITEJILHO OMPENLIIsITh, KTO MMEET IIpaBO Ha MH(MOPMALIUIO
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0 COCTOSIHUU ero 310poBbsl. B ciyyae BoissBiaeHus: BUY-undexuum y He-
COBEPILIEHHOJIETHETO B Bo3pacTe A0 18 JieT, a Takke y Jikiia, MPpU3HAHHOTO
HeIeecrnocoOHbIM, PAOOTHUK MEIULIMHCKOM OpraHM3aliu yBEIOMIISIET
00 3TOM OJIHOI'O U3 POAUTENICH WJIM MHOTO 3aKOHHOI'O IIPEACTaBUTEISI Ta-
KHX JINLL B COOTBETCTBUM C 11. 2 cT. 13 DenepanbHoro 3akoHa ot 30 Mmapra
1995 1. Ne 38-®3 «O npenynpexaeHnn pacrpocTpaHeHust B Poccuiickoit
®Denepanyu 3a00J1eBaHKS, BbI3IBAEMOI0 BUPYCOM UMMYHOIe(hULINTA Ye-
noBeka (BUY-nHpexunm)».

B cootBercTBuu ¢ m. 2 cr. 66 CK P® poautenu BrpaBe 3aKII0OUYUThH
B IIMCbMEHHOI (hopMe cortalleHue o MOPsIIKE OCYILECTBICHUST POIUTE b~
CKMX IpaB POAUTEEM, MPOXUBAIOLIUM OTAEIbHO OT pedeHka. Hortapu-
aJIbHOE yIOCTOBEPEHME TAKOIO COIJIAIICHUST HE SIBJISIETCST 00sI3aTeIbHbIM.
B cornaitieHry yka3bIBalOTCsI BpeMsi, MECTO, ITPOIOJDKUTEIbHOCTh OOLLIEHUSI,
MOPSIIOK TAKOTO OOILEHUST, BO3MOXKXHOCTb IIPUCYTCTBUS APYTUX JIULL U T.I1.
[1pu 3TOM poauTe N MOTXKHBI YUYMTHIBATH MHEHHME PEOCHKA, €T0 PEXUM,
MHTepechl. 3aKOHOAATEILCTBOM HE YKa3aH BO3pacT, C KOTOPOro pedbeHOK
BIIPaBe CAMOCTOSITEIbHO PELIaTh BOIIPOC O MOPSIIKE OOILEHMSI C POITUTEIISI-
mu. B Tom ciyuae, ecim peOGeHOK He KeJlaeT TaKOTo OOIIeHMsI, OH HE MO-
JKET ObITh MIPUHYXIECH, IIOCKOJIBKY [UISl HErO 3TO IIpaBO Ha OOILIeHKe, a He
00513aHHOCTb, KOTOPYIO OH JI0JKEH MCIIOIHSTh.

Ecnu poautenu He MOTYT NIPUIATU K COMIALIEHUIO, BOBHUKIIIUIA CIIOP
pa3peliaeTcsi CyIoM I10 TpeGOBaHUIO POAUTEICH UM OIHOIO U3 HUX C yda-
CTHEM OpraHa OreKH U IoNeuYnTeIbCTBa. OpraH OneKu U MoIeYnTeIbCTBA
JOJDKEH MPEACTaBUTh CBOE 3aKJII0UEHME Ha OCHOBAHMM aKTa 00C/IeI0BaHUS
YCIIOBUI XK13HU pedeHKa.

B 11. 8 nocranosnenus [Mnenyma Bepxoaoro Cyna P® ot 27 mas 1998 r.
No 10 «O npuMeHeHNHU CyJaMU 3aKOHOAATEILCTBA TTPY pa3pellieHUH CIIOPOB,
CBSI3aHHBIX C BOCIIMTAHKEM JIETei» TaeTCsl CIIeAyIollee pa3bsiCHEHUE OTHO-
CUTEJIbHO ONpeesIeHHUs TIOPsiiKa OOLLEHHUS] POIUTENS, TPOXKUBAIOLLETO OT-
JIeJIbHO OT pebeHKa. Micxonst 13 rpaBa ponuTe)isi, IPOXUBAIOLLIETO OTAEIbHO
OT pebeHKa, Ha O0LIeHNE C HUM, a TaKXKe U3 HEOOXOAMMOCTHU 3alllUTHI ITPaB
U MHTEPECOB HECOBEPILIEHHOJIETHETO ITPY OOILEHUU C TUM POIUTEIEM CYILY
C YY4ETOM OOCTOSITEILCTB KaXK10T0 KOHKPETHOIO Jiejia CeIyeT OIPEae/IsiTh
MOPSIAOK TAKOTO OOIIEHUSI (BPEMSsI, MECTO, ITPOAOJIKUTEIbHOCTh OOLLIEHMS
M T.I1.), U3JIOKUB €r0 B PE30JIIOTUBHOM YaCTU PEILICHMS.

[Ipu onpeneneHUM NopsiiKa OOLIEHMST POIUTENSI C PEOEHKOM ITPUHM-
MaloTCs BO BHUMaHMe BO3pacT peOeHKa, COCTOSIHUE €ro 310POBbS, ITPUBSI-
3aHHOCTb K KaXI0MY U3 POIUTENE U PYTUe 0OCTOSATEIbCTBA, CIIOCOOHbIE
oKa3aTh BO3IEHCTBME Ha (DU3MYECKOE U TICUXMUECKOE 3I0POBhe PeOeHKa,
Ha ero HpaBCTBEHHOE pa3BUTHE.
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B HEKOTOPBIX CiTydasiX pOAUTEIM MOTYT ObITh OTPAaHUYEHbI B pealn3aliiu
cBoux TpaB. Hammpumep, Korma ob1ieHne pedeHKa ¢ OTASABHO MPOKUBaI0-
LM POAMTEIEM MOXET HAaHECTH Bpell peOeHKY, CY/I B COOTBETCTBUH C II. 1
cT. 65 CK P® BnpaBe oTKa3aTb 3TOMY POAMTEIIO B YIOBIETBOPEHUHN UCKA
00 orpe/ie/ieHUM TOPsIIKA ero y4acTHsl B BOCIIMTaHUM peOeHKa (Harpumep,
KOIJa OJMH POAUTEIb HaCTpauBaeT peOeHKa IMPOTUB APYrOro pOIUTEIIS,
rpy00 pa3roBapuBaeT ¢ peOCHKOM U T.I1.).

CommacHo 11. 3 ¢1. 66 CK P® B cityyae 310CTHOTO HEBBITTOJIHEHMSI pellie-
HUSI Cyla POAMUTENIEM, C KOTOPBIM IIPOXMBAeT peOeHOK (HapuMep, He 1aeT
JIPYTOMY POIWTENIO BUIEThCS C peOEHKOM), CY/ IO TPeOOBAaHUIO POIUTEIS,
MPOXMBAIOIIETO OTAEIbHO OT peOeHKA, MOXET BHIHECTH PEILIEHUE O TIepe-
Jaue eMy pedeHKa. DTOT BOIPOC pelaeTcst UCXOAsI U3 MHTEPECOB pebeHKa
U C YYETOM €r0 MHEHHMSI.

HexoTopbie 0COOEHHOCTHU MPUCYIIM TTOPSIAKY OCYIIECTBICHUST PO~
TEJIbCKUX IIpaB HECOBEPILIEHHOJIETHUMU poauTeasiMu. HecoBepiiieHHOIeT-
HME POIUTEIN HEPEIKO TAKXKE SIBJISIIOTCS ISThbMU, 3a UCKIIIOYEHUEM CJIyJacB
MPUOOPETEHMS ITOJTHOM IPakKIaHCKOM 1eeCIIOCOOHOCTH ITyTeM BCTYIUICHMS
B Opak win aMaHcunanuu. B To xe BpeMst y TakuxX «IIeTeii» MMEIoTcs MpaK-
TUYECKU T€ K€ CaMble POAMTEIbCKUE IIpaBa, YTO U y COBEPIICHHOIETHUX
ponuteneii. OnHAKO 3aKOHOIATE/Ib TOBOPUT HE O MpaBe Ha BOCIIUTAHUE
HECOBEPILICHHOJIETHUMU CBOMX JIETEI, a O IIpaBe Ha yJ4acThe B BOCIIMTAHUM,
Moapa3yMeBasi, YTO OCHOBHOE BOCIIMTAHUE JAeTei OYIYT OCYIIECTBIIATh IpY-
rve Jauia, Ha3HaueHHbIe ONeKyHAMU, MpeXK/Ie Bcero 6adylika v JeaylKa.

Hecogepuennonremuue pooumenu umerom npago:

— COBMECTHO MPOXMUBATh C PEOSHKOM;

— y4acTBOBAaTb B €0 BOCIIUTAHUM;

— IpU3HABaTh ¥ OCIIAPMBATh CBOE OTLIOBCTBO M MAaTEPUMHCTBO Ha OOIIMX
OCHOBaHMSIX;

— TpeboBaTh MO JOCTMXKEHUM UMU Bo3pacTa 14 JieT ycTaHOBJIEHUS
OTLIOBCTBA (MaTepPUHCTBA) B OTHOILIEHUN CBOMX JETei B CyneOHOM
MOpPSIAKE.

B coorBetcTBuM ¢ 11. 2 ¢T. 62 CK PD HecoBepilieHHOJETHUE POIUTENH,

He cocTosllue B Opake, B cliydae POXACHUS Y HUX peOeHKa U IpU ycTa-
HOBJICHMU MX MaTepUHCTBA U (MJIM) OTIOBCTBA BIIPaBE CAMOCTOSITEIbHO
OCYILIECTBIISITh POAUTEIbCKUE MPaBa Mo TOCTHKEHUM MMU Bo3pacTa 16 Jjier.
J1o 1oCTUXEeHUsSI HECOBEPIIEHHOJIETHUMM POAUTEISIMU Bo3pacrta 16 jet
peOGeHKY MOXEeT ObITh HazHavyeH oreKyH. [1osoxeHus: TaHHO HOPMBbI
BCTYIAIOT B IpoTuBopeune co cT. 26 u 28 'K PD. HecosepuieHHoeTHIE
POIUTENIN MO AOCTHKEHUM MM Bo3pacTa 16 jieT BpaBe CaMOCTOSITEIbHO
OCYILECTBIISITh POIUTEIBCKHUE ITpaBa, KOTOPhIE BKJIIOYAIOT B Ce0sl, COIIACHO
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n. 1 cr. 28 'K P®D, npaBo coBepiiaTh CACJKA OT UMEHU CBOMX MAJIOJIETHUX
neteit. [Tpu aToM, He Oyay4M ITOJTHOCTDIO 1eeCITOCOOHBIMMU (32 MCKITIOUEHM -
€M poauUTesIeil, COCTOSIIUX B Opake, M SMaHCUITMPOBAHHBIX), HECOBEPILIEH-
HOJICTHME POAMTEIM HE BIIpaBe COBepLIaTh O€3 COrIacusi CBOMX PoaUTe/ e
(MHBIX 3aKOHHBIX MIPEICTABUTEINICH ) CACIKH, IPELYCMOTPEHHBIE 1. 1 CT. 26
I'K P®. Tak, HecOBEPIIEHHOJETHUI POIUTEIL HE MOXET 0€3 corjiacus
CBOETO POIUTEJIS ITPOAATH CBOIO KBAPTUPY, HO MOXET PACIIOPSIKATHCS UMY~
LLIECTBOM CBOETO peOeHKa, B TOM YMCJIe M HEABVXKMMBIM (C COIIacust opraHa
OIEKU U ITOIEeYUTEIbCTBA).

CornacHo a63. 3 11. 1 c1. 65 CK P® ponutenu, ocyniecTBISIONINE PO~
TeJIbCKME IpaBa B yiepd IpaBaM U UHTepecaM JIeTeil, HeCYyT OTBETCTBEH-
HOCTb B YCTAHOBJICHHOM 3aKOHOM IOPSIIKE.

CeMeiiHblii kogekc P® ycraHaBIMBaeT Cleaylolime ¢opmvl omeem-
CMEeHHOCMIL:

— AuuieHue pooumenbCKux npas;

—  0epaHuHeHue pooumenbCKux npaes;

— omobpanue peberKa 6e3 0epaHu1erus Ul AUUeHUs: pOOUMEeNbCKUX npas.

HaubGonee pacnpocTpaHeHHOI CaHKIIUEN SBSIETCST TUILIEHUE POIU-
TEJIbCKUX TIPaB.

JIvieHre poauTEIbLCKUX MIpaB — 3TO KpaiiHsIsI Mepa OTBETCTBEHHOCTH,
KOTOpasi TPUMEHSIETCS] B UCKJIIOUMTENIbHBIX CJIyYasiX 32 COBEPILIEHKUE POAUTE-
JISIMUA BUHOBHOT'O ITPABOHAPYIIEHUS B OTHOLLIEHUY CBOMX JieTeil. OTaeIbHbIe
3JIEMEHTHI JIMIIEHUST POIUTEILCKUX MPAaB MOXHO HAUTHU B JOPEBOIIOLIM-
OHHOM 3aKOHOMATEJbCTBE, KOTOPOE HE 3HAJIO MHCTUTYTOB JIMIIIEHUS WU
OrpaHUYEHMs] POAMTENIBCKUX ITpaB. PonuTenbekast BiacTh Obula Ge3yrpeyHa
U TIpeKpallagach eMMHCTBEHHO €CTECTBEHHOM CMEPThIO WIM JIMIICHUEM
BCEX IIPaB COCTOSIHMS, KOT/a IETU He CJICIOBAJIU B CChLIKY 32 POIUTEISIMU.
Hu coBepllieHHBII BO3pacT, HU BCTYIUICHKME B OpaK, HU XO3sIiCTBEHHAs
WK CIIy>KeOHasi He3aBUCUMOCTh IUTITH, HU TSKKOE MPECTYIICHUE PO-
nuTesel (ecaym OHO He BJIEKIIO 32 COOOI JIMIIIEHUS BCEeX MPaB COCTOSTHUS),
HM 0YEBUIIHASI OITACHOCTD OT POIUTEILCKOI BIaCTH /ISl A€TEi He IopaxKain
3TOM BJIACTU. 3[eCh CKa3blBaJiCd MaTprapXalbHbIid B3IJISII Ha 3HAYCHUE
POOUTENLCKOTO aBTOpUTETA'.

Kak Haka3zaHue [JIs1 pOAUTEIe UX BJIACTh MpeKpallajach B Caydasix
OCTaBJICHMSI CBOMX JeTeli, CBOTHUYECTBA T0YEPU U KPOBOCMEIICHMS TIPU
BCTYIUICHMU OTLIA WJIM MaTepu BO BTOPOIi Opak, 3/10yMoTpeOIeHUsT pOIM-
TEJIbCKOM BJIACTHIO’.

' Cmu 3aeoposckuii A. M. Kypc cemeiinoro npasa. C. 248—250.

? Cwm. Tam xe.
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Poccuiickoe cemeitHoe 3akoHoaaTebCTBO 1918 1 1926 rr. moapo6HOo
HE PeryJMpoBajio BOIPOCHI JIMILIEHUS POAUTEIbCKUX IIPaB, OrPAHUYMBASICh
TEM, YTO 3TH BOIIPOCHI ObLI IMOABEAOMCTBEHHBI CYy, U POAUTE/IN, TUIICH-
HbI€ POJAMTEIBCKUX IIPaB, COXPaHSLUIM MPaBO Ha 00LIeHKe ¢ peOeHKOM (eciu
3TO HE 0Ka3bIBaJIO NaryOHOro BO3IEHMCTBUS HA HEr0), a TAKXKEe 00s13aHHOCTh
comepkaTbh peOeHKa.
IIpasosas cywpocmy auwieHus: poOUmMenbCKux npas cCoCmoum é npeKpauie-
HUU pooumenvckux omnouteruti (paB 1 00s13aHHOCTEl B OTHOILIEHUSIX MEXKILY
POIUTENISIMU U IE€ThMU), 32 HEKOTOPBIMU MCKJTIOUECHUSIMMU.
YCnoBUSIMU IPUMEHEHUSI TAKOM Mepbl OTBETCTBEHHOCTH SIBJISIIOTCS
clenylomue:
1) mpemycmorperHoe ct. 69 CK P® npaBoHapylilieHre pOIUTesIeii B OT-
HOIIEHUU K PeOCHKY, a B HEKOTOPBIX CJIy4asiX — B OTHOLLEHUU U JIPY-
THX CBOMX JIETEM WJIM CcyTipyra B (hopMe AefCTBUS UK O0e31eiCTBUS;

2) BuHOBHOE AesgHue (B 1. 17 moctaHoBneHus [Tnenyma BepxoBHoro
Cyna P® ot 14 Hos10pst 2017 1. Ne 44 «O npakTUKe TpUMEHEHUS
cyJdaMU 3aKOHOAATEJIbCTBA MIPU pa3pellieHUU CIIOPOB, CBSI3aHHBIX
C 3allMTOM MpaB U 3aKOHHBIX MHTEPECOB peOeHKa IPU HEMOCPeI-
CTBEHHOI yrpo3e €ro XXW3HU WJIM 3J0POBbIO, a TAaKXKe IPU Orpa-
HUYEHMU WIK JIMIICHUU POAUTEIbCKUX MpPaB»' yKa3blBaeTCsl, UTO
HE MOTYT ObITh JIMIIIEHbI POAUTEILCKUX MPAB JIMLIA, HE BbIMOJIHSI-
I01lI1€ CBOU POAUTENILCKUE 00S3aHHOCTH BCJIEACTBUE CTEUCHUSI
TSKEJIbIX 00CTOSITENBCTB U IO APYTUM IPUYMHAM, OT HUX HE 3aBU-
CSLIMM (HaIpuMep, B CUJIY IICUXUYECKOI0 PacCTPOMCTBA UM MHOTO
XPOHMYECKOro 3a00JIeBaHMS, 32 MCKIIIOUEHUEM JIMII, CTPaAalOIINX
XPOHUYECKUM aJIKOrOJIM3MOM WJIM HapKoMmaHueit). B ykazaHHBIX
clydasix Cyl MOXET BBIHECTU pellieHrue 00 OrpaHMYeHUM POIM-
TeJbCKMX IPaB, €CJIM OCTaBJIeHUE pedeHKa Yy pOAUTESICH OIIaCHO
st Hero (1. 2 ¢1. 73 CK));

3) HapylIUTeNb HE JIMIIEH 1eeCIOCOOHOCTU (HEeAeeCITOCOOHBII MOXET

OBITh OTPAHUYEH B POJUTENIHLCKUX ITpaBax);

4) pebeHOK He TOCTUT COBEPIICHHOJIETHUS.

Henb3st IUIIKUTD POAMTEIBCKUX IIPAB B OTHOILIEHUH €1le He POAMBILIMXCS
JeTe.

OcHosanus 045 AuwieHus poOOUMenbCKux npae peayCMOTPEHbI B CT. 69
CK P® u pasbsicHennl B 11. 16 [Toctanosinenus ITnenyma BepxoBHoro
Cyna P® ot 14 Hos6pst 2017 r. Ne 44. Kak rpaBuio, Ha pakTUKe OIHO-
BPEMEHHO MMEIOT MECTO HECKOJIbKO HMXKEIePEUMCIEHHBIX OCHOBAHMIA.

' Poccuiickast rasera. 2017. 20 Host6. Ne 262.
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1. Ykaonenue podumeneii om evinoaHeHus: pooumenbcKux 00513aHHoCmell.
OmHO 13 caMbIX PacIpOCTPAaHEHHBIX OCHOBAHMI BBIPAXKAETCsI B OTCYTCTBUU
3a00THI O 3M0POBbE, O GUUYECKOM, TICUXUUECKOM, TYXOBHOM U HPaB-
CTBEHHOM DPa3BUTUU, OOYUEHUM NETE; B UMCIIe TAKMX OCHOBAHUII TaKXKe
OCTaBJIEHME JIeTei1 0e3 IPUCMOTpPAa, 3JIOCTHBII HETIaTeK aTMMEHTOB.

O 3JI0CTHOM XapaKTepe YKJIOHEHUsI OT yIIaThl aITUMEHTOB MOTYT CBU-
NeTeJIbCTBOBATh, HAIIpUMeEP, HAJIMIUE 3a10JKEHHOCTH MO aJIMMEHTaM,
00pa30BaBLIEICS MO BUHE IUIATEJbIIMKA aJTMMEHTOB, YILJIAYMBAEMBIX UM
Ha OCHOBAaHMHU HOTapUaJbHO YIOCTOBEPEHHOIO COIJIAIICHUs 00 yIjiaTe
AJTUMEHTOB WJIM CyIeOHOTO IMOCTAHOBJICHUSI O B3bICKAHUM aJTMUMEHTOB; CO-
KPBITHE UM IEHCTBUTEIHLHOIO pa3Mepa 3apaboTKa U (M) MHOTO A0X0a,
13 KOTOPBIX TOJDKHO MTPOU3BOAUTHCS YIEepKaHUE aIMMEHTOB; PO3BICK PO-
JIUATENs1, 00SI3aHHOTO BBITJIAYMBATD aJTUMEHTBI, BBUILY COKPBITUSI UM CBOETO
MecTa HaXOXICHUS; IPUBJIeYECHUE POAUTENS K afMUHUCTPATUBHON WU
YIOJIOBHOI OTBETCTBEHHOCTH 3a HEYIUIATy CPEICTB Ha COMEPKaHNE HECO-
BepiieHHoJieTHero (4. 1 ¢T. 5.35.1 KoAIl, 4. 1 ct. 157 YK).

CyneOHas MpakTHUKa B YKCJIe TIPUMEPOB YKIOHEHUSI POIUTEIEH OT BbI-
MOJTHEHNS POAMTEIbCKUX 00sI3aHHOCTEM MPU3HAET IIPUCYTCTBUE 11O MECTY
JKUTEIbCTBA peOeHKa MOCTOPOHHUX JIOJEH, YIIOTPEOISIOMINX CITUPTHbBIC
HamMUTKM, BEAYIIMX acOllMajbHBI 00pa3 XU3HU, aMOpabHbII 00pa3
JKM3HM OTBETUMKA, COCTABJICHUE HA OTBETYMKA MPOTOKOJIOB MO CT. 5.35
KoAIl P® B cBsI31 ¢ HeHamJIeKaLIUM MCIIOJTHEHUEM POIUTEIbCKUX 0051~
3aHHOCTE, cucTeMaTHYecKoe OCTaBIeHUe AeTel 0e3 MpUcMoTpa, YKIO-
HEeHHUe OT HampaBJeHUs peOeHKa Ha JeYeHWe MPU HAJTUYMU IJIST 3TOTO
MEIUIIMHCKMX MOKa3aHUM, OTCYTCTBHE 3a00ThI CO CTOPOHBI POAUTENCH
0 JTUYHOI TUTHEHE HECOBEPIIIEHHOJIETHET0, HDABCTBEHHOM BOCTIMTAHUM,
(buznyeckoM, ICUXUYECKOM, IyXOBHOM Pa3BUTUU, MAaTEPUATIbHO-OBITOBOM
obecrnieyeHUM pedeHKa, Co3MaHe aHTUCAHUTAPHBIX YCIOBUM MO MECTY
MPOXMBAaHUS HECOBEPIIICHHOJETHETO, aHTUCAHUTAPUSI CTIaJIbHOTO MecTa
M OICKIbI peOeHKa, HEMOCEIIeHUE IETbMHU 110 BUHE OTBETYMKA B TCUECHUE
IJUTEbHOTO BPEMEHM IIKOJIbI, HEMOoJIy4YeHue oOpa3oBaHusl, CUIbHAs
negaroruyeckast 3amylneHHOCTh pedeHKa — HEAOCTaTOYHOE pa3BUTHE
pevu, OTCYTCTBME HaBBIKOB CAMOOOCTY>KMBaHUsI, COIIMAIbHOM aganTaluu
Cpely CBEPCTHUKOB'.

2. Omkas 6e3 ysaxicumenbHbix NPUYUH 8359Mb C80e20 PedeHKa U3 POINIIb-
HOTO IoMa JIM0O U3 MHOM MEIULIMHCKOM OpraHu3aunn, o0pa3oBaTesibHOM

' CM.: Sxywes IT.A. JIIICHIE POINTEIBCKNX IPAB U TPALUIIMOHHBIE CEMEITHBIE LIEHHO-
CTH: TIpOIIeCCYaTbHbIE aCTIeKThl rapMOHM3aIy // BecTHUK TpaxknaHckoro mpotecca. 2017.
Ne 5. C. 283-292.

201



CEMEMHOE NPABO

OpraHu3allu, OPTaHU3aIMK COLIMATBHOTIO OOCTYKMBAHMS UM U3 aHAIO-
TUYHBIX OpraHU3aLU.

[Tpu paccMOTpeHUM HCKa O JIMIIIEHUU POAUTEIBLCKUX IIPaB MO TaHHOMY
OCHOBAHUIO CyIy, B YaCTHOCTH, CJIEAYeT MPOBEPUTh: KAKUMU MPUIMHA-
MU ObUT OOYCJIOBJIEH TaKOW OTKAa3 M SIBJISIIOTCS JIM OHM YBAXKUTEIbHBIMMU;
WMEIOT JI POAUTENHU (OAMH U3 HUX) MPEeIyCMOTPEHHOE 3aKOHOM IIPaBO
Ha yCTPOMCTBO CBOEIro peOeHKa Ha MOJIHOE TOCYIapCTBEHHOE 00ecTieueHre
B COOTBETCTBYIOIIIME OPTaHU3ALMU U YUPEXKICHUS, a eCIU UMEIOT, TO Ha
KaKolt CpOK; MOAAEPKUBAIOT JIU POAUTEIN (OOUH U3 HUX) OTHOIICHUS
¢ peOEHKOM; TPUHUMAIIUChH JIM POAUTEISIMU (OMHUM U3 HUX) KaKue-JI1n06o
MepBI [Tl TPEOI0IeHUSI 00CTOSATENbCTB, MOCTYKMBIIMX OCHOBAHUEM JUISI
OTKaza B3sTb pebeHKa, U (M) U3MEHUIIMCH JIU 9TU 00CTOSITENLCTBA (Ha-
pUMep, POAUTENISIM, BPEMEHHO TTOMECTUBIIUM pebeHKa Ha OCHOBaHUU
noan. 2 1. 3 cr. 14 ®enepanbHoro 3akoHa oT 24 uioHs 1999 r. Ne 120-D3
«O0 ocHOBax CUCTEMBI TTPOPUIAKTUKY OE3HAA30PHOCTHU U ITPpaBOHAPYIIIE-
HUU HECOBEPILICHHOJETHUX» B OPraHU3ALUIO JISI A€TEU-CUPOT U OE€TEN,
OCTaBILIMXCS Oe3 TToTeYeHsT POIUTENIEi, B CBSI3U C YTPaTOil CeMbell XKUIOTO
TMIOMEIIEHMS B Pe3yJIbTaTe CTUXUIMHOTO OSICTBUSI, MPEIOCTABICHO XIJIOE
TMOMeIIeHUE; OMMHOKUI POIUTEb, HAXOMUBILMICS B TPYIHON KU3HEHHOM
CUTYALIMU B CBSI3U C yTpaTOil pabOThI, TPYIOYCTPOUJICS).

3. 3noynompebaenue ceoumu pooumenscKuMu nPasamil, m.e. UCNOAb306aHUE
amux npae 8 yuepod unmepecam demeii. [lon 3710ymnoTpedaeHUEM POIUTETb-
CKMMU TIpaBaMU CJIeIyeT MTOHMMAaTh UCIIOIb30BaHME 3TUX MpaB B yIIepo
MHTepecaM JeTeil, HalpuMep Co3IaHue MPeTsITCTBUI K MOTYyYeHUI0 MU
00111670 00pa30BaHMSI, BOBJICUCHME B 3aHITHE a3aPTHBIMU UTPAMM, CKJIO-
HeHUe K OPOISKHUYECTBY, IMTOMPOIIAifHUYECTBY, BOPOBCTBY, IIPOCTUTYLIMH,
YIOTPEOJICHUIO ATKOTOJbHOM 1 CITUPTOCOAEPKAIIIeH MTPOMYKIIMU, HAPKO-
TUYECKUX CPENCTB WU TICUXOTPOITHBIX BEIIECTB, MOTEHLIMAIBHO OMAaCHBIX
TICUXOaKTUBHBIX BEILECTB WM OLYPMAaHMBAIOLINX BEILIECTB, BOBJICUECHUE
B I€SITEJIbHOCTh OOIIECTBEHHOIO WM PEIUTMO3HOTO OOBEIUHEHMS JIMOO
WHOI OpraHu3alu, B OTHOIIIEHUH KOTOPHIX UMEETCSI BCTYIUBILIEE B 3aKOH-
HYIO CWJIy peLIeHUE Cylla O TMKBUIALMK WX 3allpeTe AesTeIbHOCTH (CT. 9
denepanbHoro 3akoHa ot 25 mrojst 2002 1. Ne 114-D3 «O nmpoTnBoAeiicTBUM
3KCTPEMUCTCKOM IEATEIBHOCTH», CT. 24 DenepaabHOro 3aKoHa ot 6 Mapra
2006 r. Ne 35-M3 «O npoTUBOAECHCTBUN TEPPOPUZMY»).

4. XKecmokoe obpauenue ¢ demomu. Takoe OTHOIIIEHUE MOXKET MPOSIB-
JISITbCSI HE TOJIBKO B OCYILIECTBJACHUU POAUTEISIMU HACUIIUS Hall 1eThbMU
0O B MOKYIIEHUM Ha WX TMOJOBYI0 HEMIPUKOCHOBEHHOCTh, HO U B IPU-
MEHEHUU HEIOIMyCTUMBIX CITIOCOOOB BOCIIUTAHUS, B TPYOOM, TTPEHEOPEKM -
TEJILHOM, YHIKAIOIIIEM YeJIOBEYECKOe TOCTOMHCTBO 00paIlleHUH C AETbMHU,
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OCKOpOJIEHUU WJIM DKCITyaTauuu nereil. Hacuine MoxeT ObITh KakK (pu-
3UYECKUM, Tak U icuxndeckuM. [loxa husnueckm HacUIMEM MOHUMAETCS
peagbHOe UM MOTeHUMATbHOE MPUYMHEeHNEe (PU3NYeCKOoro Bpeaa (Hapylie-
HUE aHAaTOMO-(U3MOJOIrMYECKON LIeJOCTHOCTU uesioBeka). [To xapakTepy
OHO MOET BBIPAXKaThCS B HAHECEHUH yIapoOB, M000EB, paHEHUI I B THOM
BO3IEMCTBUY HA HAPYKHBIEC TIOKPOBBI TeJIa YeJI0BEKa ITOCPEICTBOM ITPUME-
HeHUs (PU3NYECKOIN CUJIBI, OPYXKUS IMOO UHBIX MPEIMETOB, KUIKOCTHBIX,
ChIMy4ux BellecTB U T.1. [lcuxuueckoe HacUIMe MOXKET BKJIIOYATh B ceOs
MPUIMHEHWE AYIIEBHOUW MU TICUXWYECKOM TPaBMbI, a TAKXKE OTpaHnde-
HUe CBOOOIBI BOJIEU3BSIBICHUS (HE3aBUCUMO OT peaJbHOCTU HACTYIIJICHMS
(usmueckoro Bpena). Pusnyeckoe HaCWINE U TICUXMYECKOE HACHUITHE, KaK
MpaBUJIO, B3aUMOCBSI3aHbI MEXIY COOOI.

5. Xponuueckuii ankoeoauam uau HapKOMauus, YTO JOJXKHO ObITh MO/ -
TBEPKIEHO MEIUIIMHCKUM 3akatoueHreM. [Ipu3HaHue oTBeTUMKa orpa-
HUUYEHHO JeeCMOCOOHBIM MPU 3TOM HE00s3aTeNIbHO.

6. Cosepuierue yMbluAeHHO20 NPECMYNACHUS NPOMUE HCUSHU UAU 3000~
8bs1 ceoUX demeil AUOO NPOMUEB JICU3HU UAU 300P0BbsL cynpyed, 9TO TOIKHO
OBITH YCTAHOBJICHO TIpUroBopoM cyna. [1pu aToM chopma ymbIca 3HaYSHUS
He uMeeT. [ToCKOMbKY IUILIeHUEe POAUTENILCKUX MpaB SIBSIETCS KpaitHel
MEpPOIl OTBETCTBEHHOCTU pOAMUTEIel, B UCKIIIOUUTENbHBIX CIydyasx Mpu
MIOKa3aHHOCTH BUHOBHOTO ITOBEICHUST POTUTEIISI CYI C YICTOM XapaKTepa
€ro MOBEACHUS, TUIHOCTU U IPYTUX KOHKPETHBIX OOCTOSITEIBCTB, a TAKXKE
C YYETOM MHTEPECOB pebeHKa MOXET O0TKa3aTh B YIOBJIETBOPEHUU MCKA
0 JIMIIEHWU POAUTENILCKUX MPaB U MPeaynpeauTh OTBETYMKA O HEOOXO M-
MOCTH M3MEHEHMS CBOETO OTHOIICHUS K BOCITUTAHUIO IETCHA.

JIuireHre poauTeNbCKUX MPaB BO3MOXKHO TOJBKO B CyAeOHOM MOPSII-
Ke. Jlena o IMIIEHUU POAUTENLCKUX MTPaB pacCMaTPUBAIOTCS PaliOHHBIMU
cynamu (1. 4 4. 1 c1. 23, cT. 24 T'TIK). TepputopuanbHasi TOACYIHOCTb
OITpeIeIISICTCSI MECTOM XKUTEJIBCTBA OTBETYMKA. JINIIa, KOTOPBIE MOTYT ITO-
JaTh 3asIBJICHUE O JUILIEHUU POAUTEIBCKMX MPaB, OorpeaeaeHsl B1I. 1 cT. 70
CK P®. K HuM oTHOCITCS:

— OIIMH U3 poJUTelIeil HE3aBUCUMO OT TOTO, MPOXUBAET JIM OH BMECTe

¢ peOeHKOM;

— JIWIIa, 3aMEHSIOIINE POAUTECH: YCRIHOBUTEU, OTIEKYHBI, ITOTICYH -
TeJU, TPUEMHBIE POJUTEIIU;

— TPOKYypop;

— TIpPeACTAaBUTEIM OPTaHOB WJIM OPTaHU3AIINIl, Ha KOTOPBIE BO3JIOXKEHBI
00s13aHHOCTH I10 OXpaHe MIPaB HECOBEPIIICHHOJIETHUX IeTel (OpraHoOB
OMEKM U MOMEeYUTEIbCTBA, KOMUCCUI TI0 JejaM HEeCOBEPIIEHHO-
JIETHUX, OpraHu3aluil 1151 1eTeli-CUpOT U JeTeil, ocTaBIIUXCs 0e3
TIOTICYCHUS pPOOUTENIEH, 1 1Ip.).
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B cyne6Hoi1 mpakTrKe BO3HUKAJ BOIIPOC: BIIPABE JIM YITOJTHOMOUYCHHBIH
1o npaBaM pebeHKa B cyobekTe Poccniickoit Meneparinyt o00paTUThCs B CYII
B MHTEpeCcax HECOBEPIIICHHOJIETHETO TpaXkIaHWHA C 3asIBJICHUEM O JIMIIIe-
HUU OTHOTO U3 POAUTENICH POIUTEIBbCKUX IIPaB, €CJU TaKOe TTOJTHOMOYHE
onpezeieHO B 3akoHe cyobekta Denepannn? [TockobKy IpoLeccyalbHOe
3aKOHOAATEJbCTBO HAXOMUTCSI B UCKITIOUMTEILHOM BeaeHun Poccuiickoit
denepaninu, a ISHCTBYIONIEE ITPOLIECCYaIbHOE 3aKOHOAATEIbCTBO MCKITIO-
YaeT BO3MOXHOCTh OOpaIlieHUsT YITOJHOMOYEHHOIO 10 IpaBaM pedeHKa
B cyobekTe Defepaliviu B CyJ B MHTEPECaX HECOBEPIIEHHOJETHETO IpaX-
JMaHWHA ¢ 3asIBJICHUEM O JIMILIEHUW OTHOTO M3 POAUTENIeH POTUTEIbCKUX
Mpas, TO MepeyeHb UL, yKazaHHbIX B 11. 1 ¢T. 70 CK P®, asasiercs ncuep-
nbiBatoruM (O630p cynedHoli mpakTuku BepxoBHoro Cyna P® 3a Bropoit
kBaptasn 2004 r. o rpaxkgaHCKUM JeaM, YTBepXKaeHHbI [ToctaHoBIeHEM
IMpesunuyma BepxosHoro Cyna P® ot 6 okTsiops 2004 r.).

O0s13aTeIbHBIM ITPU PACCMOTPEHUM JIE]T O JIMILIEHUU POIUTEILCKUX MTPaB
SIBJISIETCS Y9acTHE B MIPolLiecce IMPOKYpOpa M OPraHOB OMEKU U TOTICUUTEb-
CTBa HE3aBMCHUMO OT TOTO, MOJAJIM OHU 3asIBJICHUE O JUILEHUM POAUTE]Ib-
CKUX IpaB Wix HeT. Pa3pelieHue crnopoB o JUIIEHUW POAUTEIbCKUX MIPaB
OCYIIIECTBJISIETCS] CYIOM Ha OCHOBaHUM aKTa 00CJIeIOBaHUS YCIOBUM KU3HU
pebeHKa M 3aKJIIOUEHUs TI0 pe3yJibTaTaM pacCMOTPEHUSI BCeX COOpaHHBIX
o ney noka3ateabeTB. K TakiM goKa3aTeIbcTBaM OTHOCSITCS TTOKa3aHUS
CBMIETEJICH, 3aK/II0UeHHE IKCTepTa (HarpruMep, 00 OCBUAETEILCTBOBAHUH
pebeHKa B LIeJISIX YCTaHOBICHUS (DaKTa HAaHECEHUSI eMY TeJIeCHBIX MTOBPEeK-
NEHWI1), MUCbMEHHBIE TOKA3aTeIbCTBA (IIPUTOBOP CyIa MO ey O 3TOCTHOM
YKJIOHEHUHU OT yIUIaThl AIMMEHTOB) U JP.

B Tom cityuae, eciu peGeHOK poauTesisl, B OTHOIIIEHUH KOTOPOTO MTOIaHO
3agBieHue, 1octur 10 jet, ero MHeHHEe MOXET ObITh YUTeHO cynoM. OIHaKo
corjacusi pebeHKa Ha JTUIIeHUE POAUTEIbCKUX IPaB He TPEOYeTCsl.

B pelreHuu cyma o IMIIEHUN POAUTENBCKUX MIPaB TOJKHO OBITh yKa-
3aHO, KOMY TiepenaeTcsl peOeHOK Ha BOCIIUTaHUE: IPYTOMY POIUTENIO, Op-
raHy OIEKU U MOMEUYUTEIbCTBA WM OTIEKYHY (ITOMEUMTENI0), €CJIM OH yXKe
Ha3Ha4YeH B YCTAaHOBJICHHOM Mopsiake. Kpome Toro, cynm 10JKeH pelinTh
BOIIPOC O COAEPXKaHUM peOCHKA.

[Tpu HeBO3MOXXHOCTHY TiepeaaTh peOeHKA IPYTOMY POIUTENIO WU B CITy-
yae JUIIEeHUs POAUTEIbLCKUX MPaB 000MX POIUTENIeli, KOTaa OneKyH (10-
MEeYMnTelb) ellle He Ha3HaueH, peOeHOK MepeaaeTcsl CyaoM Ha ToMeueHre
opraHa OomneKHu M IoIeynuTeabcTBa. [1pn 3ToM HE0OXONMMO UMETh B BUILY,
YTO Tepenaya pebeHKa Ha BOCITUTAHUE POACTBEHHMKAM U IPYTUM JIMIIaM
JOITyCKAEeTCsI TOJBKO B cJTydyae, KOraa 3TH JIM1Aa Ha3HAYeHBI ero OeKyHaMK
WM TTOTICUUTEIISIMU.
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[Tpu nepenaye pedbeHKa Ha MOTMIEYEHUE OPTAHOB OMEKH U MONEYUTETb-
ctBa (1. 5 cT. 71, cT. 121 CK) cyny He ciaemyeT pemaTh BOIIPOC O TOM, KakK
JOJXKHA OBITH OTIpeneieHa 3TUMM OpraHaMu Cynb0a pedeHKa (IToMelleHue
B IETCKOE yUpeXIeHue, IIIKOIy-UHTepHAT, Ha3HAUeHNEe OMeKyHa 1 T.11.),
MOCKOJIbKY BBIOOP criocoba yCcTpolicTBa eTeil OTHOCUTCS K KOMITETEHIIMU
yKa3aHHBIX BbIIIIE OPraHOB.

Cyn 006s13aH B TeUeHUE TPEX THEM CO AHS BCTYIUICHUS B 3aKOHHYIO CUITY
pellIeHus cyla HalpaBUTh BBIMMUCKY U3 3TOTO PEIIEHUS B OpraH OINeKHu
U TTOTIEUUTENIbCTBA IO MECTY BEIHECEHUSI PEILICHNUs M B OpraH 3arca o Me-
CTY TOCYIapCTBEHHOI PErUCTpalliy pOXIESHUs peOeHKa, a B ClIyyae rocy-
JMApCTBEHHOM PETUCTPAIIUU POXICHUST peOeHKa MHOTO(YHKIIMOHATbHBIM
LIEHTPOM TIPENOCTaBICHUS TOCYIAPCTBEHHBIX U MYHULIMIIATBHBIX YCIYT —
B MHOTO(YHKITMOHAIBHBIN LIEHTP MPEAOCTaBICHUS TOCYIapCTBEHHBIX U MY-
HULIMIIAJBHBIX YCIYT TT0 MECTY FOCYIapCTBEHHOM PETUCTPALIUU POKIACHUS
pebeHKa 111 MHMOPpMUPOBaHUS OpraHa 3arca, B KOTOPOM XpaHUTCS COOT-
BETCTBYIOILIASI 3aITMCh aKTa O POKICHUM.

JIuieHue poauTeIbCKUX MpaB SBIISIETCS UCKIIOUUTEIbHON MEpOoii 1 Biie-
YeT 3a o001 yTpaTy pOAUTEISIMU HEe TOJBKO TeX IpaB, KOTOPhIE OHU UMEJIU
IO MTOCTMKEHUS AEeThbMU Bo3pacTa 18 jieT, HO U APYTUX MpaB, OCHOBAHHBIX
Ha (akTe poacTBa ¢ peOCHKOM.

Ilocaedcmeus auuienus pooumensbckux npas MOTYT OBITb KJIaCCU(DUILIMPO-
BaHBI 110 OTPACIEBOMY ITPM3HAKY KaK MPeIyCMOTPEHHBIE:

a) CeMEHHBIM 3aKOHOIATEILCTBOM;

0) TpaXkIaHCKUM 3aKOHOJIATEIHCTBOM (HACIIEICTBEHHBIM, XXWJIUIITHBIM);

B) TPYAOBBIM 3aKOHOIATEILCTBOM 1 3aKOHOAATEIHCTBOM O COLIMATLHOM

obecrneuyeHn;

I) aIMUHUCTPATUBHBIM 3aKOHOIATEIHCTBOM.

Tak, ponutenu, TUIIEHHBIE POAUTEIBCKUX MPaB, TEPSIOT ITPaBO Ha:

— BOCIIHTaHUE;

— TpencTaBlieHUE U 3alIUTY UHTEPECOB NETEHt;

— wucTpeboBaHUE NeTell OT APYTUX UL,

— Jauy corjacus Ha ycbiHOBIeHMe. [1py 9TOM yChIHOBIEHUE BO3MOXKHO

He paHee MCTEYCHMSI IIECTU MECSIIIEB CO JTHS BBIHECEHUSI PEIIeHUS
cyla O JIMIIEHUU POAUTEBCKHUX MPaB;

— Jayy corjiacus Ha COBEpIlIeHUE CIENOK IeTbMU B Bo3pacTte oT 14

1o 18 ner;

— aJIUMEHTHI OT COBEPIICHHOJIETHUX IETEH;

— Jaydy corjiacusl Ha 9MaHCUIIAIIHIO;

— TOJy4YeHUe ITOCOOMiA, TEHCMOHHOE 00eCIIeYeHHE MOCIe CMEPTH AETei;

— HacJeIoBaHUe 10 3aKOHY.
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CornacHo ct. 91 KK P® nuieHue poauTeabCKUX MpaB sIBISIETCS
OCHOBaHHUEM ISl BBICEJICHUS U3 XKUJIOTO TTOMEIIEHUST POAUTEICH, JTUIIIEH-
HBIX POIUTEILCKUX TIPaB, €CJIM COBMECTHOE TTPOXKMBAHUE TUX IpaXkaaH
C IETbMM, B OTHOIIICHUM KOTOPHIX OHU JIMILIEHBI POIUTEIBCKUX MPaB, IPU-
3HaHO CyJIOM HEBO3MOXHBIM. Takue rpaxkaaHe mo TpeOOBaHUIO 3aKOHHBIX
MpeACcTaBUTEIe HECOBEPIIIEHHOJIETHUX, OPraHa ONeKHU U MOMEeUYUTEIbCTBA
WJIM TIPOKYPOpa MOTYT OBITH BBICEJICHBI B CYyIeOHOM TOPSIAKE U3 XKUJIOTO
roMeuieHus 0e3 NMpeaoCTaBIeHus IPYroro Xuiaoro nNoMeeHus, eciu
MHOE HE MPEAYCMOTPEHO 3aKOHOM cyOobekTa Poccuiickoit Denepaunu.
OnHako B TOM cllydyae, €Cjd POAUTENN U ACTU MPOXKUBAIOT B KBApTUPE
WIM IOMe, TpUHAaAJIeXalleM UM Ha TipaBe o0I1ieii COOCTBEHHOCTU, WIU
COOCTBEHHUKOM 3KUJIOTO TTOMEIIEHUS SIBJISIETCS caM POAUTENb, JUIICH-
HBII PONUTETBCKUX TIPaB, 3aKOHOJATEIb HEe TIPeAyCMaTpUBaeT JUIIICHUE
POOUTENbCKUX TIPpaB COOCTBEHHMKA XUJIbsl B KAUeCTBE OCHOBAHUS Mpe-
KpallleH!sI TTpaBa COOCTBEHHOCTH Ha XXKWJIOE IMTOMEIIIEHUE, TIO3TOMY U BbI-
CeJIeHUE ero HepeaabHO.
B cuny HeBO3MOXXHOCTH ITPOKUBAHUSI COBMECTHO C POAMUTEIEM, JTUIIICH-
HBIM POIUTEIBCKUX TIPaB, PEOCHOK TepecesieTcss KO BTOPOMY POIUTEIO
(ecnu TIOCNIEIHMI MPOXKMBAET OTAEIBLHO) WJIM Ha TUIOLIAAbL ONeKyHa (1o-
neuutenst). B Takoli cutyanum 3a peOeHKOM COXpaHsIeTCs ITpaBO COOCTBEH-
HOCTH Ha XXUJI0€e TTOMelleHue, IPMHaIjIexaliee eMy U pOAUTeIIo Ha TIpaBe
00111ei1 COOCTBEHHOCTH.
B uncne orpannyeHuit, MpeayCMOTPEHHBIX TPYIOBBIM 3aKOHOIATEb-
CTBOM 1 3aKOHOIATEIHCTBOM O COLIMATHLHOM 00eCIIeYeHU M, — MPeKpalleHue
MpaBa Ha:
— TPeIoCTaBJICHME NOTOTHUTEIbHBIX OTITYCKOB, YCTAHOBJIEHUE JIbIOT-
HBIX PEXXMMOB TpyZAa U Jp.;

— TpeaoCTaBJCHUE OTITyCKa MO YXOIy 3a peOCHKOM M0 JOCTMKEHUS UM
TPEXJIETHETO BO3PACTa;

— YCTaHOBJIEHME HEIIOJIHOTO paboyvero JHS WIM HETOJHOI paboueii
HeIeu;

— TOJy4YeHHUe TTOCOOUS TI0 YXOmy 32 peOSHKOM 10 TOCTVKEHUS UM BO3-

pacra mmoyryTopa JieT u JIp.

ITockonbky B cootBeTcTBMM € 11. 2 ¢T. 71 CK P® nuinenue poaureib-
CKUX MpaB HE OCBOOOXIAET POAUTEIISI OT 00SI3AHHOCTHU CONEPKaTh CBOETO
pebeHka, cyn B cooTBeTcTBUU C 1. 3 ¢T. 70 Koaekca nmpu paccMOTpeHUH nea
0 JIMIIEHUU POAMTEIBCKMX TTPaB pelliaeT v BOIPOC O B3bICKAHUY aJTUMEHTOB
Ha pebeHKa He3aBUCHUMO OT TOTO, TIPEAbSIBICH JIU TaKOM UCK.

[Tpu muieHUM POAUTENILCKUX TIPAaB OMHOTO POAUTENS U Mepenaye pe-
OeHKa Ha BOCIIMTAHUE APYTOMY POAUTENIO, ONIEKYHY WJIM MONEYUTENIO
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JIM0O IPUEMHBIM POIUTEIISIM AJIMMEHTBI B3bICKMBAIOTCSI B ITOJIb3Y 3TUX JIUII
B cooTBeTcTBMU O cT. 81—83, 1. 1 c1. 84 CK P®. Eciu netu 1o peineHust
BOIIPOCA O JIMILIEHUU POAUTEIbCKUX IIPAB YKe ObUIM ITOMEIICHBI B ICTCKIE
YUPEeXIEeHUs WY B aHAJIOTUYHbBIE OPraHM3allMy, aIMMEHThI, B3bICKHBAE-
MbI€ C POIUTEIICH, JIMILIEHHBIX POAUTEIbCKUX IIPAB, 3aUMCISIOTCSI HA CYeTa
3TUX OpraHU3aLM, TJIe YUYUTHIBAIOTCS OTAEIBHO IO KaXKI0My pedeHKYy (11. 2
cT. 84 CK).

[Mpu nuieHUKM POAUTEIBCKUX MIPaB 000UX POIMUTENICA MU OJTHOIO
U3 HUX, KOT/Ia Niepefaya peGeHKa ApyromMy poauTeII0 HEBO3MOXHA, aJlv-
MEHTBI HE TojjiexkaT MepeYrCICHUIO OpraHy OMeKu U IOIeYnTeIbCTBA,
KOTOpPOMY B TaKUX cliydasix rnepenaercs pedeHok (1. 5 cr. 71 CK), a mepe-
YUCJISIOTCS Ha JMYHBINA cyeT pebeHka B oTaesieHuu CoeperareibHOro
Ganka P®.

JluiieHue poaAUTEIbCKMX IPaB HOCUT OSCCPOYHBIA XapakTep, HO He
SIBJISIETCST OECITOBOPOTHBIM. Ecnu poauTenu n3MeHsIT MoBeneHue, oopas
JKU3HU Y OTHOILIEHKME K BOCIIMTaHUIO peOeHKa, TO OHU MOI'YT ObITh BOCCTa-
HOBJIEHBI CYIOM B POIMTEIBCKHMX ITpaBax B cooTBeTCTBUM cO cT. 72 CK P®.
Ecnu peGeHOK YCHIHOBJIEH, TO HEOOXOAMMO MIPUHSITHE PEILIEHKS 00 OTMEHE
YCBIHOBJICHUSI, 4 3aTeM — O BOCCTAHOBJICHUH B POIUTEIbCKMX IpaBaXx.

Bormnpoc o BoccTaHOBIIEHUM POIUTEIBCKUX IIPaB PACCMaTPUBAETCS B UC-
KOBOM IIPOM3BOJICTBE PaliOHHBIM CyaoM. TeppuTopuaibHasi IOACYIHOCTh
OIIpEIENISIETCS IO MECTY XKUTEJIbCTBA (HaXOXKIeHMs ) OTBeTYMKa. OTBETUNKOM
SIBJISIETCSI JIULIO, HA TTONEYEHUH KOTOPOTO HaXOMUTCsI peOGeHOK (Ipyroil poau-
TeJb, ONEKYH (TOMeYnTENh), TPUEMHBIE POAUTEIM WU IETCKOE YUpEXKICHNUE).
Jleno paccMaTpyBaeTcs ¢ 00si3aTe/IbHBIM YU4aCTHEM OpraHa OMEeKU U IOIeur-
TEJILCTBA, a TAKXKe MPOKYpopa. OCHOBHBIM KPUTEPUEM, UCXOIS U3 KOTOPOTO
CyII pa3peliaeT CIop, sIBIIIOTCs MHTepechl pebeHka. Heb3st BOCCTaHOBUTD
B POOUTEILCKUX ITpaBax, €CJIM pedeHOK NoCcTUT Bo3pacTta 10 jieT 1 Bo3paxkaer
npotuB 3Toro. Eciu pebeHok He moctur Bo3pacta 10 jiet, To ero MHeHUe
JINIITb YUUTBIBAETCS TIPU PACCMOTPEHUH McKa. PebeHOK B Bo3pacTe Miiaiie
10 et (ecu ¢y MpUAET K BBIBOLY O TOM, YTO OH CITOCOOEH C(hopMyIMpOBaTh
CBOM B3IVISIIBI 10 BOIIPOCAM, 3aTPAarkBaloIMM €ro IpaBa) MOXET ObITh OIPO-
LIEH CYIOM HEMOCPEICTBEHHO B CyIeOHOM 3acedaHuu B LEISIX BhISICHEHUS
€ro MHEHMSI 1o paccMmarprBaeMoMy Borpocy (11. 4 I[Toctanosienue [Tnenyma
BepxoBHoro Cyna P® ot 14 HosiOpst 2017 1. Ne 44).

[Mpu paccMoTpeHUU TPeOOBaHUIA O BOCCTAHOBICHUM B POIUTEIBCKUX
npaBax ¢y ucxons us 1. 1 ct. 72 CK P® nposepsieT, MU3MEHUINCH JIA TTOBE-
JeHWE 1 00pa3 XU3HU POIUTENCH, TUIIEHHBIX POAUTEIbLCKUX MPaB, 1 (MJIH)
MX OTHOIIEHME K BOCIIUTaHMIO pebeHKa. [1pu 3ToM HeoOX0AMMO YYUTHIBATD,
YTO CyI He BIIpaBe YIOBJIETBOPUTDH MCK, JaXe €CJAU POIUTEIN U3MEHUIN
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CBOE TOBEJEHNE M MOTYT HaIjiexkallluM 00pa3oM BOCITUMTHIBATh peOeHKa,
HO OH Y€ YCBIHOBJICH M YCHIHOBJIEHNE HE OTMEHEHO B YCTAaHOBJICHHOM
TopsiiKe, a TaKXe B ciydae, Koraa pedeHOK, JOCTUTIINH Bo3pacTa 10 jer,
BO3paXkaeT MPOTUB 3TOrO HE3aBUCMMO OT MOTUBOB, TI0 KOTOPHIM OH HE CO-
IJIaceH Ha BOCCTAHOBJICHUE POAUTENLCKUX TpaB (1. 4 cT. 72 CK). B uncne
JI0Ka3aTeabCTB U3MEHEHMSI TTIOBEICHUS U 00pa3a XXU3HU POAUTEIEH MOTYT
OBITH MPEXIe BCEro MUCbMEHHBIE (IOKYMEHT O MPOXOXICHUM JICUCHMUS,
CIIpaBKa U3 HAPKOJIOIMYECKOTO AUCIIaHCepa, 3aKII0UeHUEe OpraHa OrmeKu
U TIOTICYUTENIHCTBA 00 YCIIOBUSIX XKU3HM MCTLIA), CBUAETEIbCKUE TTOKA3aHUS
(00 3MEHEeHUU MOBEACHMS ), a TAaKXKe OObSICHEHUS UCTILIA.

ODHOBPEMEHHO C MCKOM O BOCCTAHOBJICHUHM B POIMTEILCKUX ITpaBax
MOXET OBITh PACCMOTPEH MCK TOTO Xe JIMIIa O Tiepeaadye eMy pedeHKa.

Brimucka u3 perieHus cyna B TeYeHHME TPpeX THEH Co THS BCTYILICHMS
pelIeHus B 3aKOHHYIO CUJTY HaIIpaBJIsIeTCs] B OPraH ONEKM U ITOIEeYUTEIbCTBA
10 MECTY BBIHECEHMSI PEIIICHUSI U B OpPTaH 3arca 1o MecTy rocya1apCTBeHHOM
perucTpaiuy poxXaeHus: pedeHKa, a B ciyJyae rocyIapcTBEHHOI perucrpa-
LIUY pOXIEeHUS pedeHKa MHOTO(YHKIIMOHAIBHBIM LIEHTPOM ITPeIOCTaBIe-
HUS TOCYIapCTBEHHBIX 1 MYHUIIUMTAJIBHBIX YCIIYT — B MHOTO(DYHKIIMOHATb-
HBII LIEHTP MPeaOCTaBICHUS TOCYIaPCTBEHHBIX U MyHUIIUITAIBHBIX YCIIyT
110 MeCTYy TOCYyIapCTBEHHOI PETUCTPALIMU POXKICHMS peOeHKa.

Jpyroii Mepoii, CBSI3aHHOI ¢ 0TOOpaHuEM peOeHKa Y POIUTENIEH, HO YKe
0e3 JIMIIEHUs POIUTEIBLCKUX TIPaB, SIBJISICTCS 02paHu4eHue pooumenbcKux
npas. He Bcerma ata Mepa MOXET MMPUMEHSITHCS KaK CAHKIIMS 32 BAHOBHOE
noBeaeHue. OrpaHUYEHUE POAUTEIBCKMX MPaB SIBISETCS TPEBEHTUBHOM
Mepoii, MpUMeHsIeMOi IJIsT obecTieueHnsl 0e30MmacHOCTH pedeHKa B OT-
HOIIIEHUU POAUTENEH, KOTOPbIE HE CITOCOOHBI ITOHUMATh 3HAYEHHUE CBOUX
NEMUCTBUIA U PyKOBOAUTb MU, UMEIOT TSKEJI0e 3a00JiIeBaHuE.

OcHosaHuem 045 NPUMEHeHUS HA38AHHOI Mepbl CITy>KUT OITaCHOCTb OCTaB-
JIeHUsI peOeHKa C pPOAUTEIISIMU:

1) Tpu HaTMYKUKU OOCTOSITENILCTB, OT HUX HE 3aBUCIILMX (TICUXMYECKOE

paccTpoiicTBO, 00JIE3Hb, CTEYEHNE TIXKEIbIX OOCTOSITEILCTB);

2) BCIIeICTBUE MOBEACHUS POIUTENEH, KOTOPOE OIMacHO Jjis1 pebeHKa,

HO HET JOCTATOUHBIX OCHOBAHUM MIJIsl JIMIIEHUS UX POIUTEIbCKUX
npaB. Tak, cya yIoBIeTBOPUI UCK COLIMATbHO-PEAOMIUTALIMOHHOTO
LIEHTPpa B MHTEPecax HECOBEPIIICHHOJIETHEH 1oYepr 00 OrpaHUICHUN
MpaB MaTepu, MPUHYXKIABIIEH ee K CBoeMy 00pa3y >KU3HU (K Opo-
ISIKHUYIECTBY JIMOO T10 MCTOBOI Bepe — K MPOBEACHUIO BpeMEHU
B UCTIOJTHEHUU PEIMTUO3HBIX O0PSIIOB, CKIOHEHNE K MOHAIIIECTBY)'.

! Cyne6nbie HoBocTH. 2000. No 3—4.
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B nocienHeMm citydae orpaHMYeHME POAUTEIbCKUX MPAB SIBJISIETCS Bpe-
MeHHOI1 Mepoii. Eciii B Te4eHue 1IeCTU MECSILIEB I1OC/Ie BBIHECEHUS CYIOM
pelleHust 00 OrpaHUYEHUN POIUTEIBCKUX IIPAB POIUTEIA HE U3MEHSIT CBO-
€ro MOBEJICHUSI, TO OpraH ONEKM U MONEeYUTEIbCTBA 00s13aH MPEIbIBUTD UCK
0 JIMILIEHUM UX POAUTENILCKUX IIpaB. B mHTepecax pebeHKa 3TOT CPOK MOXKET
ObITh coKpaliieH. [IpenbsiBieHre ncka 006 OrpaHMYEHUM POAUTETBCKUX TTpaB
BO3MOXKHO TOJIbKO K POIUTEISIM. B cllydyae eciiv OTCYTCTBYIOT yCTaHOBJICH-
HbIe 3aKOHOM OCHOBaHUSI JUISI OTMEHBI YChIHOBIeHUST pebeHKa (cT. 141 CK),
OJIHAKO OCTaBJIeHHE peOeHKa ¢ YCHIHOBUTEISIMU (OOHUM U3 HUX) OIMAaCHO
JUTsl peOeHKa 110 00CTOSITEILCTBAM, HE 3aBUCSIIUM OT YChIHOBUTEIEH (Ha-
npumep, 60J1e3Hb YCHIHOBUTEJICH, CTEYEHUE TSKEIBIX OOCTOSITEIBCTB U JIP.),
MCXO[ISl U3 aHAJIOTMH 3aKOHA K YCHIHOBUTE/ISIM (OHOMY M3 HUX) MOXET ObITh
MpeabsiBIEH KCK 00 OrpaHMYEHUHU UX B ITpaBax poaUTEseii, TPUOOPETEHHBIX
VMU B pe3yJibTare ychiHOBIIeHUs pebeHka (11. 10 [ToctanoBnenus [Tnenyma
BepxoBnoro Cyna P® ot 14 Hosi6pst 2017 1. Ne 44).

Kpyr auir, KoTopbsle MOTYT MPEAbSIBUTh UCK 00 OrpaHUYEHUU POIU-
TeJbCKUX MpaB, 0oJiee IMPOKHUIA 110 CPAaBHEHUIO C KPYTOM 3asiBUTEJICi
I10 JeJIaM O JIMIIEHU U POAUTENIbCKUX MpaB. K repBbIM OTHOCITCS OIM3Ku1e
POICTBEHHMKU peOeHKa, OpraHbl M OpraHU3aIMK, Ha KOTOPbIe 3aKOHOM
BO3JIOXKEHBI 00SI3aHHOCTH 10 OXpaHe IpaB HECOBEPIIEHHOJETHUX JACTEl,
JIOLIKOJIbHBIE 00pa3oBaTeIbHbIe, 00Ie00pa3oBaTeIbHbIC U IPYTHe YUPeK-
NeHUs, TPOKYpop. ban3kuMu poacTBeHHUKaMU peOeHKa, KOTOPbIe MOTYT
00paTUTBCS B CYJI C MICKOM 00 OrpaHUYEHUN POIUTEIbCKUX MPaAB, SIBJISIIOTCS
OIIMH 13 €ro POAUTEJIei, IeAyIIKN 1 6aOyLIKHU, TTOJTHOPOAHbIE U HEIIOJIHO-
ponHbie 6paThs U cecTphl (11. 8 TToctanoBnenus Inenyma BepxoBHoro
Cyna P® ot 14 Hos16pst 2017 1. No 44).

[Tpokypop u mpeacTaBUTE b OpraHa ONeKu U MOMeUUTEIbCTBA TOJKHbI
y4acTBOBATh B PACCMOTPEHUU Jiej1 00 OrpaHUYEHUM POAUTEIBCKIX IIPaB.

ITpoueccyanbHbie 0COOEHHOCTH PACCMOTPEHUS IeJl 00 OTpaHUYEHUN
POIUTENICKUX MPAB aHAJIOTMYHbI 0COOEHHOCTSIM PACCMOTPEHUSI IEJI O JIU-
LIEHUU POIUTEIbCKUX MPaB.

[Tpu pereHry Bonpoca 00 OrpaHMYEHUN POIUTEIbCKUX IIPaB CyI yIr-
ThIBAa€T XapakTep U CTeleHb OMAaCHOCTH, BO3MOXHbBIC TTOCICACTBUSI ISt
JKU3HU WJIM 3II0POBbsI peOeHKa B Cllydae OCTaBJICHUSI €TI0 C POIUTEISIMH,
a TakKe MHbIE 00CTOSITENIbCTBA (B YACTHOCTHU, IIPY BUHOBHOM TOBEICHUM
ponuTeseit (0MHOTo U3 HUX), CO3AAI0IIEM OMMAaCHOCTh /1T peOeHKa, — 0CO3-
HAIOT JIX POIUTEIM BUHOBHOCTh CBOEIO IMOBEACHMS M UMEIOT JIU CTOMKOE
HaMepeHUe U3MEHUTD €ro B JIYYIIYIO CTOPOHY, KaK1ue KOHKPETHbIE MEPhI
HaMepeBaloTCs MIPUHSTH JIMO0 NPUHSIIU B LIEJISIX UCIIPABICHUSI CBOETO I10-
BEICHUSA).
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Ilocaedcmeus oepanuuenus podumenvckux npaeé OnpencaeHbl cT. 74
CK P®. OHu BO MHOTOM CXOAHBI C TTOCIEICTBUSIMU JIMILIEHUST POIUTEN b~
CKUX MpaB: B YaCTHOCTH, POIUTEIN YTPAUMBAIOT ITPAaBO Ha BOCIIUTAHME, 00-
pa3oBaHue peOeHKa, 3alIUTY ero IpaB U UHTePeCcoB, MpaB, MPeIyCMOTPEH-
HbBIX TPYIOBBIM 3aKOHOJAATEIbCTBOM 1 3aKOHOIATEJIHCTBOM O COLIMAIbHOM
o0ecrieueHUH, HO He OCBOOOXKIAIOTCSI OT 00SI3aHHOCTH MO COAECPKaHUIO
pebeHka. B To ke BpeMs MoCeICTBUSI OTPAaHMYCHUS] POAUTEIBLCKUX TTPaB
MMEIOT OMpeaeIeHHbIE OCOOCHHOCTH T10 CPAaBHEHUIO C JUIIEHUEM POIM-
TeJbCKUX TPaB:

— TIpaBa M 00s1I3aHHOCTH POIUTENIEH He PeKpalliarTcs, a JUIb Orpa-
HUYMUBAIOTCS, 1, KaK MPaBUIO, OTPAaHUYEHUE HOCUT BPEMEHHBIM
XapakTep;

— POIUTENISIM MOTYT OBITh pa3pellieHbl KOHTAKTHI C pEOEHKOM B COOT-
BercTBUM co cT. 75 CK PD;

— He MPpeKpalllaroTcsl AIMMEHTHBIE 00s13aTeIbCTBa, HACIEACTBEHHBIC
MPaBOOTHOIIEHUS;

— MHEHME pOIUTeNIell YIUThIBAeTCsS MpY U3MEHEHUU (DaMUIUM pe-
OcHKa.

B cnyuae ecnu 06a ponuTensi orpaHUYEHBl B pOAUTEIBCKUX MTpaBax,
HET B XXMBBIX APYTOro POJUTEIISI UJIA OH JIMILIEH POIUTENbCKUX MPaB MO0
MECTO HAXOXIEHMS €T0 HEM3BECTHO U HET JPYTUX OJIM3KUX POICTBEHHUKOB,
Cyl mepenaeT peOeHKa Ha IMOTeYeHUe OpraHa OreKu U MONeYuTeIbCTBa,
KOTOpBII BIIpaBe MnepenaTh pedeHKa Mo OTNeKy (MONMeYUTENbCTBO), B IIPU-
€MHYIO CEMbIO, IETCKUiIl oM ceMeiiHoro Tuma u T.4. [lepenaya pedbeHka
Ha YCHIHOBJICHHE 0€3 COoriacusl pOIUTENei, OrpaHUYEHHBIX B POIUTEIbCKUX
MpaBax, He JOMYCKaeTCsI.

B TeueHue Tpex gHeil ¢ MOMEHTa BCTYIUICHMS PEIIeHUs B 3aKOHHYIO
CUJTY CyI HaIlpaBJIsieT BHIMUCKY U3 PEIICHUS cyla 00 OrpaHMYEeHUH B POIU-
TeJbCKUX MpaBaxX B OpraH 3arca 1o MecTy rocy1apCTBEHHOM perucTpauuu
poXneHMs peOeHKa, a B CIyJae ToCyIapCTBEHHOM PeruCTpalii POXICHMS
pebeHKa MHOTO(PYHKLIMOHAJIBHBIM LIEHTPOM MPELOCTABIEHUS rocyaap-
CTBEHHBIX M1 MYHUIIUMTAIBHBIX YCIYT — B MHOTO(MYHKIIMOHAIBHBIN LIEHTP
MPenoCTaBAeHUSI TOCYIapCTBEHHBIX M MYHUIIMTNAIbHBIX YCIYT 110 MECTY
TrOCyIapCTBEHHOM PEerrucTpaliii pOXIeHUs peOeHKa.

B nocnenyronieM orpaHuueHUE POIUTEILCKUX ITPaB MOXET ObITh OTME-
HeHo cynoMm B nopsiake cr. 76 CK P®D. Ecnu ocHOBaHUS, B CHITy KOTOPBIX
ponuTenu (OAUH M3 HUX) OBbLIM OrpaHUYEHBI B POAUTEIbCKUX MpaBax, OT-
MaJIv, CyJ IO UCKY poauTesieil (OMHOTO U3 HUX) MOXET BBIHECTH pellieHue
0 BO3BpAILlEHUM PeOeHKA POAUTEISIM (OMHOMY 13 HUX) K 00 OTMEHE COOT-
BETCTBYIOIIMX orpaHndyeHuii. Cya ¢ yueToM MHEHUsI pebeHKa BIIpaBe OT-
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Ka3aTh B yIOBJIETBOPEHUU MCKa, €CJIM BO3BpallleHue peOeHKa pOIUTEISIM
(omHOMY M3 HUX) TIPOTUBOPEYUT ero nHTepecaM. Coriacust pedbeHka, 10-
cruriiero Bo3pacta 10 jeT, Ha OTMEHY OrpaHMUYCHUS POAUTEIBLCKUX TTPaB
He TpeOyeTcs.

OmnepaTUBHOI MepOii aAMUHUCTPATUBHOTO BO3ACHCTBUS U OMHOBPE-
MEHHO 3aIlUThI TIPaB HECOBEPILIEHHOJIETHET0, He CBSI3aHHOU C JIMIIIEHUEM
WJIA OTpaHUYEHUEM POIMTEICKUX MIPaB, SIBJSIETCS omobpaHue pebeHKa npu
HenocpeocmeeHHoll yepo3e JcUsHU pebeHKa uiu e2o 300posuvro. JlaHHass Mepa
MMEET CIeAYIOLINe OCOOCHHOCTH:

1) ocHOBaHHEM €€ MPUMEHEHMUS SIBJISICTCSI HETIOCPEACTBEHHAS YyIpo3a
JKU3HM peOeHKa WM €T0 3MI0POBbIO, IO KOTOPOIi CiemyeT MOHUMAaTh
yIpo3y, C OUEBUIHOCTHIO CBUACTEIBCTBYIOIIYIO O peaTbHOI BO3-
MOXHOCTU HACTYTUICHUs HETaTUBHBIX MOCJIEACTBUIL B BUIE CMEPTH,
MPUYMHEHUS Bpeaa (U3NYECKOMY WU TICUXMIYECKOMY 3M0POBbIO
pebOeHKa BCleICTBUE TTOBeIeHUS (NeCTBUI MU Oe3IeiicTBUSI) PO-
auTeneit (OMHOTO M3 HUX) TMOO MHBIX JIMLI, HAa TTOMeYeHU M KOTOPBIX
pebeHoK HaxomuTcs. Takue MOCaeACTBUS MOTYT OBITH BbI3BaHBI,
B YaCTHOCTH, OTCYTCTBHMEM yXoJa 32 peOeHKOM, OTBeUaroLero gu-
3MOJOTMYECKUM TTOTPEOHOCTSIM peOeHKA B COOTBETCTBUM C €T0 BO3-
pPacTOM U COCTOSTHUEM 3I0POBbs (HaIIpruMep, HEeMpenoCcTaBIeHUE
MaJIoJIeTHEMY PeOEHKY BObI, COOTBETCTBYIOILIETO IMMUTAHUS, KPOBa,
HEOCYIIECTBICHUE YXO/1a 3a FPyIHbIM PEOEHKOM JIMOO OCTaBJIEHUE
€ro Ha JUTUTEJbHOE BpeMsi 6e3 MPUCMOoTpa).

XapakTep U CTeleHb OMAaCHOCTH MOJKHBI ONPEaeasITbCS B KaXKIOM
KOHKPETHOM CJIyJae ¢ yYeTOM BO3pacTa, COCTOSTHMS 3M0POBbsl peOeHKa,
a Takke MHbIX 00cTosITeNbeTB (1. 28 [ToctaHoBneHus [Tnenyma BepxoBHoro
Cyna P® ot 14 Hos16pst 2017 1. No 44).

BaxkHbIM sIBISIETCS TO, UTO TSDKEJI0€ MaTepUabHOE MOJIOKEHUE CEMbU
caMo I10 cede He SBIISIEeTCS JOCTaATOYHBIM OCHOBAaHMEM ISl OTOOpaHMs AeTei
y POOUTEIICH, €CI POAUTENN T0OPOCOBECTHO UCITOTHSIIOT CBOM 00sI3aHHO-
CTH 110 BOCTIUTAHUIO IETEl, 3a00TATCS O HUX, CO3MAI0T HEOOXOIUMBIE YCI0-
BUSI [IJIS1 pa3BUTHSI I€TEl B COOTBETCTBMU C MUMEIOIIMMUCS MaTepUaIbHBIMU
¥ (PMHAHCOBLIMU BO3MOXKHOCTIMU ceMbM (11. 33 [ToctaHoBnenus [Tnenyma
BepxoBnoro Cyna P® ot 14 Hosi6pst 2017 1. Ne 44);

2) HeoOXOIMMO OIepaTUBHOE YCTpaHEHUE YIrpo3bl B OTHOILIEHUHU Pe-

OeHKa JUIs ero CIlaceHus;

3) maHHas Mepa MOXeT OBbITh MpUMEHEeHa He TOJIbKO K POAUTEIISIM,
HO U K IPYTYM JIIIaM, Ha ITOMeYEHUHN KOTOPBIX HAXOMUTCS PEOECHOK;

4) peureHue o6 0TOOpaHUM pedeHKa HOCUT alMUHUCTPATUBHBIN Xa-
pakTep ¥ MPUMHUMAETCs B BUIIE COOTBETCTBYIOIIETO aKTa OpraHa hc-
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5)

6)

7)

MMOJIHUTEIBbHOM BiacTu cyonekra Poccuiickoit @enepaunn a1ubo
aKTa IJ1aBbl MyHULIUTIAIBHOTO 00Opa30BaHMs B CIydae, €CJid 3aKOHOM
cyobekTa Deaepaliiy opranbl MECTHOTO CaMOYITpaBJIeHUsI HaaeIe-
HbI TTOJTHOMOYMSIMU TI0 OTEeKe U MOTNEYUTEIbCTBY B COOTBETCTBUU
¢ henepabHBIMU 3aKOHAMU,

MPpYMEHEeHNE TaHHOI MePhI OCYIIECTBIISIETCS] OPTaHOM OTEKU 1 MOTIe-
YUTEJBCTBA, KOTOPBIE TOJKHBI 00€CTIEUNTh BPEMEHHOE YCTPOMCTBO
pebeHkKa,;

O TIPMMEHEHUU TaHHOU MepPbI JOJKEH OBITh YBEIOMJIEH MPOKYPOD.
B ToM cayuae, ecau mpoKypop He COTJiaceH ¢ JaHHOI Mepoil, OH
BIpPaBe B COOTBETCTBUH €O cT. 28 DenepaibHOro 3aK0Ha OT 17 sHBapst
1992 r. Ne 2202-1 «O npokypatype Poccuiickoit @enepanum» mpu-
HECTH IMPOTECT Ha aKT, HapyIIAIOIIUi MpaBa yeJoBeKa 1 rpaxkiaHuHa,
B OpraH WY TODKHOCTHOMY JIMILY, KOTOPBIE M3AaIu 3TOT aKT, JTU0O
00paTUTHCS B CYII B MOPSIAKE, TIPEAYCMOTPEHHOM TTPOIIECCYaTbHBIM
3akoHomareabcTBoM Poccuiickoit Peneparmn. IIpeacraBneHue o6
yCTpaHEHUU HapyIICHUI MpaB U CBOOOM YeJoBeKa U TpakaaHUHA
HaIpaBsIeTCsl IPOKYPOPOM WJIM €ro 3aMECTUTEJIeM B OpraH WIn
TMOJDKHOCTHOMY JIMILY, KOTOPbIE IIOJTHOMOYHBI YCTPAHUTD JOMYIIICH -
HOE€ HapyllIeHUE;

B TeYCHME CEMU THEH MOocyie BBIHECEHMST aIMUHUCTPATUBHOTO aKTa
COOTBETCTBYIOIIUI OpraH B JIUIIE CBOETO MPEACTaBUTENST 00s13aH
00paTUTHCS B CYII C ICKOM O JIMIIIEHUM WMJIU OTPaHUYEHU U POIUTEIb-
CKUX TIpaB; KaK U JIIOObIe NeMCTBUSI aIMUHUCTPATUBHBIX OPTaHOB,
NEeWCTBUSI OPTAaHOB OMEKU U MOIEYUTETHCTBA MOTYT OBITH 00XaJl0-
BaHbI POAUTEJISIMU B CY/I.

PebGeHok MoxeT ObITh MepenaH IpyroMy poauTesl0, POACTBEHHUKAM,
a TIpM OTCYTCTBUU TaKOBBIX — B AETCKUI 1oM. B manpHeiilem Bompoc
00 ycTpolicTBe pedbeHKa OyneT pelieH Jubo B cynedOHOM (00 onpeaeneHun
MecTa XXKUTeJIbCTBA pebeHKa, 0 Bo3BpaTe pebeHKa U Ap.), TMOO B aiMU-
HUCTPaTUBHOM Mopsiake (o repenayde Moj ONneKy Wid MOMeYUuTeIbCTBO,
B MPUEMHYIO CeMblo U 1Ip.). B Tom ciyyae, eciu pedbeHOK ObLT 0TOOpaH
y JIULI, 3aMEHSIOIIMX pOAUTENei (YChIHOBUTEIEH, OTIEKYHOB, TIOTIEUUTENEH,
MPUEMHBIX POAMTENIE), NI HUX BO3HUKAIOT COOTBETCTBYIOIIME ITPABOBHIE
MOCJIEICTBUS, a8 UMEHHO OTMEHA YCHIHOBJICHUSI, OTCTPAaHEHME OT 00sI3aHHO-
cTeii orekyHa (MornevyuTesisi), pacTop:KeHKe JOroBopa o repeaade peoeHKa
B IIPUEMHYIO CEMBIO.
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aBa 6

AJIMMEHTHbIE OBA3ATEJIbCTBA

§ 1. O6Lan xapaKTepUCTUKA alMMEHTHbIX 06A3aTeNIbCTB

B coorBercTBUM ¢ u. 2 1 3 cT. 38 KoHcTuTylIMM 3a60Ta O JETSIX, UX
BOCIMUTaHME — paBHOE MPaBO M 00s13aHHOCTD poauTelieit. Tpynocrnocoo-
HBbIe IeTU, JOCTUTIINE 18 JIeT, JOKHBI 3a00TUTBLCS O HETPYAOCITOCOOHBIX
ponutensix. CeMelHbIN KoaeKC, pa3BuBas rmosoxkeHust OCHOBHOIO 3aKOHa,
yKa3bIBaeT Ha TO, YTO POAUTEIU 00sI3aHBI COIePKaTh CBOMX HECOBEPILIECH-
HOJIETHUX JeTeli, a TAKXKE HETPYIOCTTOCOOHBIX COBEPLIEHHOJIETHUX NETEH,
Hyxaaromuxcs B momoiu (1. 1 ¢t. 80, . 1 ct. 85 CK). TpynocrocoGHbIe
JeTH 00s13aHbl COLepXKaTb CBOMX HETPYIOCIIOCOOHBIX, HYXAAIOLIMUXCS
B TTIOMOILLIM poauTeneii u 3a00Tuthes o Hux (1. 1 cr. 87 CK). I1pu Hanu-
YU OIpeaeSIeHHBIX YCIOBUI NeAYyIKKU U 0a0yIIKU 00s3aHbl COAepXKaTh
BHYKOB, a BHYKM — COJIEpKaTh IenaylmKy u 6adymky (ct. 94, 95 CK),
BOCITMTAHHUKU TOJKHBI CONEPKaTh CBOMX (haKTUYECKUX BOCTIUTATENeH
(ct. 96 CK) 1 T.1.

Cy11ecTBeHHBIM ITPU3HAKOM TaKUX MPABOBBIX CBSI3EH SIBJISIETCS TO, YTO
UX 008eKmbl OTHOCSITCSI K UMCITY omHocumenbHo onpedenertsvix. COOTBET-
CTBEHHO CYOBEKTMBHOE MPaBo (Ha MoJlydeHUe ColepKaHusl) U KOPPECITOH-
IUPYIOIIasl C 3TUM TPaBOM 00SI3aHHOCTh (IIPEIOCTABISATh COAEPKaAHNUE)
HE OIPeNeISIIOTCS U M0 00IIeMY TTPaBUIIy HE MOTYT OBITh OIPEeaeIeHbI 10-
CTAaTOYHO YeTKo. Tak, 04eBUAHO, UTO COJepKaHue BKJIIoUaeT B cebs o0e-
CIIeYeHUe MOTPEOHOCTEeH B TUTAHUM, OfeXk e U T.1T. OTHAKO KOHKPETU3U-
poBaTh 00bEM cofepKaHMS (B TOM YMCIIe KOJTUYECTBO Yero-anbo, Ka4ecTBO
W TIP.) HE HYXHO.

ITpu HOpMaJIbHOM 0OCTAHOBKE B CEMbE MPENOCTaBIeHNE CONePKaHUS
(meTsaM, pomuTESIM U [IP.) OCYIIECTBISIETCSI aBTOMAaTUYECKH, KaK caMoO
co0oii pasymeroieecs aeiicreue. MimenHo nostomy B 11. 1 cr. 80 CK PD
rocJie cJioB 00 00I3aHHOCTU POAUTENIEH CoaepKaTh CBOMX HECOBEPIIICH-
HOJIETHUX JIeTel YTOUHSIETCS, YTO TOPSIAOK U (popMa MpeaoCcTaBICHMS CO-
JIepKaHUsl ONPEACNISIOTCS POAUTEIIMU CAMOCTOSITEIbHO. 3aKOH, YKa3aB
Ha 00s13aHHOCTh OJHOTO JIMIIA COAEPKaTh APYroe JUIO, HE BMEIIIMBAETCS
B HOpMAaJIbHBIN X0/ COOBITHIT. BMecTe ¢ TeM 1110, MMelollee MpaBo MOJTy-
YyaTh cofepKaHue, MOXKET IMOTPeOOBaTh YIUIaThl ATMMEHTOB. Yaiiie Bcero 31o
MPOUCXOIUT, €CJIU CIy4aeTcs KaKoii-To cOOit B pa3BUTUM CEMEMHBIX OTHO-
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LIEHUH (KTO-T100 YKIIOHSETCS OT UCTIONHEHUS 00SI3aHHOCTH 110 TTPEI0CTaB-
JIEHUIO COMEpKaHMsI, BOSHUKAET KOH(MIMKT IO TMTOBOLY 00beMa ConepKaHusI
U T.11.). JIn1o0, 00s13aHHOE TIPEAOCTABIISITL COAEPKAHUE, MOXET MPEIJIOXUTh
YIIPaBOMOYEHHOMY JIMIY KOHKPETU3UPOBATh COOTBETCTBYIOIIYIO O0sI3aH-
HOCTB COTJIallleHueM 00 yIiaTe aTuMeHTOB'. B pesynbraTe npaso noayuams
codepaicanue mpancgopmupyemcesi 8 npago noay4ams asumermst. BosHukaer
arumenmuoe obs3amenvcmeo. Taxkasi TpaHC(HOPMALIUS OCYILIECTBISICTCS JTMO0
B pe3yJIbTaTe 3aKII0YSHUS A TMMEHTHOTO COTJIAllIeHUs, IMOO Ha OCHOBaHUU
pelleHus cyaa Win CyneOHOoro npukasa.

CTtporo roBopsi, BblIIIaTa aTUMEHTOB — 3TO TOXKE IMPeIoCTaBICHUE
comepxaHus. Ho mpu Haauuuy aIMMEHTHOTO 00s3aTEIbCTBA MTPOUCXO-
IUAT KOHKPETU3alus TpaB U o0s13aHHOCTel. HeHyXHast mpu HopMaTbHOM
pPa3BUTHUU CEMEMHBIX OTHOIIIEHWI, OHAa HEoOXoarMa, KOria BO3ZHUKAIOT
KOHMJIMKTHI TU0O0 KOT/Ia Ha TO €CTh BOJISI YYACTHUKOB COOTBETCTBYIOIINX
COLMAJIBHBIX CBA3EN.

HopwMmpbl cemMeliHOTo 3aKOHOIATeIbCTBRA, TIPeAyCMaTpUBaroIe 00sI3aH-
HOCTH IeAyIlIeK 1 6adyIeK Mo Coaep:KaHNIO BHYKOB, MACHIHKOB U TTaaye-
PHII TIO COAEPXKAHUIO OTYMMa U Mauyexu 1 T.1. (cT. 93—97 CK), chopmy-
JINPOBAaHbI TAKUM 00Pa30M, YTO U3 HUX CJIEIyeT, OYATO COOTBETCTBYIOIINE
00513aHHOCTHU MOTYT CYIIIECTBOBAaTb TOJIbKO B paMKaX aJIUMEHTHBIX 0051~
3aTeNbCTB. Tak, HECOBEPILICHHOJETHUE HYXKAAIOIIMECs B TOMOIIM AETH
B CJIy4ae HEBO3MOXKHOCTHU TTOJTYYSHUST CONEepPKaHUsI OT CBOMX POAUTENCH
MMEIOT TIPaBO Ha IOJyYeHUe B CyneOHOM MOPSIIKEe aTMMEHTOB OT CBOMX
JIeAYIIKY 1 6a0yIIKy, 00J1agalolInX HEOOXOAMMBIMMU ISl 3TOTO CPeICTBAMU
(ct. 94 CK). B cBs131 C 9TUM clieyeT OTMETUTD, UTO, BO-TIEPBBIX, B3bICKa-
HUE aJJUMEHTOB B CyneOHOM IOPSIAKE BO3MOXHO UMEHHO MMOTOMY, UTO
CYILIECTBYET 00S13aHHOCTh COMEePKaTh BHYKOB (IMMPU HAJIMYUU Ha3BaHHBIX
YCIIOBUIA); BO-BTOPBIX, aTUMEHThI MOTYT BBIIIAYMBATHCSI HA OCHOBAaHUU
AJTUMEHTHOTO COTJIAIlIeHHUS, 3aKTI0YeHHE KOTOPOTO BO3MOXKHO OISITh-TaK1
MOTOMY, YTO €CTb 00SI3aHHOCTh MPENOCTABISTh CONEPKaHUE; B-TPEThUX,
JEeNyIIKA 1 0a0YIIKM MOTYT MPEI0CTaBIISTh COAepXKaHUe BHYKaM U TP OT-
CYTCTBMM aJITUMEHTHOTO 00s13aTebCTBa (KOTIa HEeT ComIallieHusI 00 yruiaTe
aJJMMEHTOB, HET PEIICHUS Cylda O B3bICKAHUM aJITUMEHTOB).

AJIMMEHTHOE 00513aTeIbCTBO HE MOXKET BO3ZHUKHYTh caMo 0 cebe.
Ero nosiBieHue BO3MOKHO JIUIIIB TTOCTOJIbKY, TIOCKOJIBKY CYIIIECTBYET 0051~
3aHHOCTB ITPENOCTABIISATh COEPXKaHMEe U 3Ta 00sI3aHHOCTD JIMOO HE MCIION-
HSIETCS, JIMOO UCTIOMHSIETCST HeHAMIeXKalliM 00pa3oM, JTM0O BCE MU KTO-TO

1
Taxkoe cornanieHre Ha3bIBAIOT TAKXKE AIMMEHTHBIM JOroBOpOM MJIN aJIMMEHTHBIM CO-
TJIAIOCHUEM.
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M3 YYaCTHUKOB COOTBETCTBYIOIIETO OTHOILIIEHMSI MTOXKEIaT BOSHUKHOBEHUS
aJTMUMEHTHOTO 00s13aTe/IbCTBA.

OcHogaHuaMU 803HUKHOBEHUs aTUMEHTHBIX 00513aTEILCTB SIBJISTFOTCS
ropuduueckue cocmaent. IIpyyeM B KaxXIoM ciydae, KOrma 3aKOH Mpei-
ycMaTpuBaeT 00s13aHHOCTD YIIJIaYMBaTh AIMMEHTBI, HA0OP IOPUINYECKUX
(hbakTOB, BXOISIIMX B IOPUANIECKUI COCTAB, MOPOXKIAIOIINI COOTBETCTBY-
ol1Iee aTMMEHTHOE 00s13aTeIbCTBO, OIpeaeIsieTcs mo-pasHomy. [1puunHoi
TOMY SIBJISIETCS crieliM(rKa CYyObEeKTHOIO COCTaBa TeX WJIM MHBIX CeMeli-
HBIX OTHOIIEHUIA. YYUTBIBAIOTCSI U HEKOTOPbIE MHbIE OOCTOSITEILCTBA (00
aTOM — Aanee). Ho Bo Bcex cityuasix B IopMIMYeCKUii COCTaB, HA OCHOBAaHUU
KOTOPOTO BO3HUKAET AJIMMEHTHOE 00513aTeJIbCTBO, BKJIIOUAeTCs JTM0O CO-
rnameHue o0 yrjaTe aIMMeHTOB, MO0 pelleHue cyaa (CyaeOHbIi MpuKa3s)
0 B3bICKAaHUU aJTMMEHTOB. Tak, B OCHOBAaHUU aJTMMEHTHOI'O 00sI3aTe/IbCTBA
ponuTesieil B OTHOIIEHUM HECOBEPIICHHOJIETHUX AeTeil HAXOMUTCS Ta-
Kol (haKT-cOoCTOsIHUE, KaK POJACTBO MEPBOI CTETICHU, U JIMOO COrJallieHre
00 yIuiaTe aJIMMEHTOB, JIMOO pellleHre cyaa.

AJNMMeHTHOE 00s13aTeJIbCTBO NEAYIIKY 1 OaOyIIIKM BOZHMKAET IIPU Ha-
JIMYMU IOPUINYECKOTO COCTaBa, BKIIOYAIOIIETO B Ce0s CICAYIONINE I0pH-
Iuyeckue GakThl:

a) POJICTBO BTOPOI cTerneHu ((PaKT-COCTOSTHUE);

0) HyXIaeMOCTb BHYKOB B TTOMOIIIN;

B) HEBO3MOXHOCTD MOJIyYEHUS CONEPKaHMSI BHYKaMU OT CBOMX POIH-

TEJEH;

r) Iemyiika u 6adyiika objagaloT cpeacTBaMu, HEOOXOIUMBIMM LIS

yIUTaThl AIMMEHTOB;

1) HaJIMYKMe aJMMEHTHOTO COTJIAllIeHUs WA PEIICHUS cya.

OcHOBaHUST BOSHUKHOBEHUSI AIMMEHTHBIX 00513aTEJIbCTB OINPENEISIOTCS
B cTathsix CemeliHoro Kojaekca PD, npeaycMaTpuBaoIuX 00sI3aHHOCTH
KOTO-JIN0O0 colepkaTh KOTO-JIM00 (YIuiauyuBaTh alMMEHThl KOMY-JI100)
(cT. 80, 85—90, 93—97). IIporeccyanbHble U MHOTHE MPOLICTYPHBIE OTHO-
1LIeHUsI, BOZHUKAIOIIIME 11O TTOBOAY B3bICKAHMSI AJIMMEHTOB, PETYJIUPYIOTCS
HOpMaMU I'pa’kAaHCKOIo MPpolLiecCyaIbHOTO paBa’.

Cybsekmamu aIJMMEHTHOTO 00sI3aTeIbCTBA SIBJISIIOTCS JIUII0, O0sI3aH-
HOE yIUTauMBaTh aJIMMEHTHI, U TTOIyJYaTe/Ib aTUMEHTOB (COOTBETCTBEHHO
POIUTENN U UX HECOBEPIIICHHOJIETHHE AETH, IIPU HATMYMU ONPEACTICHHDBIX
YCIOBUI — POIUTEIN 1 UX COBEPIIICHHOJIETHUE HETPYIOCTIOCOOHBIC ACTH,

' MHOTO pa3bsICHEHHII MaTepHaTbHO-TPABOBEIX H MPOLIECCYATBHBIX HOPM CONEPKUTCS
B nmoctaHoBeHuu Ilnenyma Bepxosaoro Cyma P® ot 26 nekabps 2017 r. Ne 56 «O mpume-
HEHUU CyIaMU 3aKOHO/IATEIbCTBA MIPU PACCMOTPEHUU JIEJT, CBSI3aHHBIX CO B3ICKAHUEM aJli-
MeHTOB» (nasiee — [Mocranornenue [Tnenyma ot 26 gekadpst 2017 r. Ne 56).
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JenylmKu U 0a0yIIKu, BHYKU U 1p.). [Tomg HETPYyIOCITOCOOHBIMU COBEP-
ILIEHHOJIETHUMM JIMLIaMU, UMEIOIIIMMM TIPpaBoO Ha aJIUMEHTHI (CT. 85, 89, 90,
93—-97 CK) noHuMaroTcs uiia, IpM3HaHHbIC B YCTAHOBJAEHHOM ITOPSIIKE
vuBanugamu I, IT u 111 rpynmel, a Takke 1uia, JOCTUTIINE OOIIEYCTAHOB-
JICHHOTO TIEHCMOHHOTO Bo3pacTa'.

Ob6sexmom aTIMEHTHOTO 00513aTeIbCTBA SIBJISTFOTCS ASHCTBYSI 110 yIIaTe
aJIMMEHTOB. 3aKOH COIEPKUT Pa3IMYHbIC YKa3aHUSI Ha O0BEKT aTUMEHT-
HOTo 00513aTeJIbCTBA B 3aBUCHMOCTH OT TOTO, CYLIECTBYET JIM COTJIallle-
HUe 00 yruiaTe aTMMEHTOB WJIM aIMMEHTHI B3bICKMBAIOTCS HA OCHOBaHUU
peleHus cyna. Bo BropoM ciyyae alMMEHThI OTIPEACISIIOTCS B 10JIEBOM
OTHOILIEHUU K 3apabO0TKy U (MJIM) MHOMY JOXOIY JTU0O0 B TBEPIOM IeHEXK-
HOI CyMMEe.

AJIMMEHTHBIM COTJIAIIICHUEM MOXKET MPeIyCMaTPUBAThCSI, YTO aTMMEHTBI
YIUTAYMBAIOTCS B TOJISIX OT 3apaboTKa M (MJIM) MHOTO AOXOJa IIaTeIbIIMKa
aJIMMEHTOB, B TBEPIOI NEHEXKHOI CyMMe, MMyTeM MPeaOoCTaBICHUSI UMY-
1IeCTBA U T.1.

Ilo cmpykmype codepicanuss aNUMEHTHOE 00513aTeJIbCTBO S8/15eMmcs NPo-
cmblm: OTHA CTOpPOHA (MoJIydaTesib aTMMEHTOB) UMEET MPaBo TPeOOBATh
OIpeNeICHHOTO MoBeneHus (YIIaThl A TMMEHTOB), a Ipyrasi CTOpoHa (Tu1a-
TEJIBIIMK AJIMMEHTOB) HECET COOTBETCTBYIOIIYIO O0SI3aHHOCTb.

AJIMMEHTBI TOJIKHBI YILIaUMBaThCS B CPOKU (TIEPUOIBI), YCTAHOBICH-
HbIe AIMMEHTHBIM COTJIAIIIEHUEM WU pellleHueM cyna. B ciyyae HecBo-
€BPEMEHHON YIIJIaThl AJIMMEHTOB (IMIPU MPOCPOUYKE MCITOJHEHHUS) BUHO-
BHOE JIMIIO TIpUBJIEKAETCs Kk omgemcmeenHocmu. I1pu 3ToM neiicTBYIOT
pa3IMYHbIe TPaBUJIa B 3aBUCUMOCTHU OT TOTO, BHITIJIAYMBAIOTCS aTUMEHTHI
Ha OCHOBaHUM aJIUMEHTHOTI'O COTJIAllIeHUS WJIM Ha OCHOBAHUU CYIeOHOTO
akTa. B mepBoM ciyyae Mepbl OTBETCTBEHHOCTH OIIPEIESIOTCS COTlalie-
HueM o0 yrniare anuMeHToB. Hanmpumep, MokeT ObITh MpeaycCMOTpeHa
BBIIJIATa HEYCTOWKM; €€ pa3Mep M BUI TaKXKE OMPEAENSIOTCS COTJalle-
HueM. Eciu e anMMeHTHI BBIMJIAYMBAIOTCS HA OCHOBAaHUM CYICOHOTO
aKTa, TO B CJlyyae IIPOCPOYKHU MCIIOJHEHUS IO, 00SI3aHHOE YIIJIaYMBaTh
aJMMEHTbI, JOJIKHO BbIIUIAYMBAaTh HEYCTOUKY B pa3mepe 0,1 % cyMMmbl
HEeBBITUIAYEHHBIX aJITUMEHTOB 3a KaXIbIil IeHb Mpocpouku (1. 2 cT. 115
CK). YcraHoBieHe 3aKOHOM TaKOi Mepbl OTBETCTBEHHOCTU CTUMYJIUPYET
TUIaTeJIbIIMKA A TMMEHTOB K HEAOMYIIEHUIO TPOCPOUKHU, a €CJIM OHA TTPO-
M30l11a, TO K CKOpelileMy UCIIOJIHEHUIO 00s13aTeIbcTBa, MO0 YeM Oosiee
IJIATEJIbHBIM OYIeT Mepuoa MPOCPOYKU, TeM OoJblle OyaeT pa3Mep He-
ycroiiku. KpoMe Toro, ¢ miaTeablrMKa aIMMEHTOB MOTYT OBITh B3bICKAHbI

' TlocranosneHue [TneHyma ot 26 nexa6ps 2017 1. Ne 56 (11. 7).
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YOBITKM, TPUYMHEHHbIEC ITPOCPOYKOM MCIOJHEHUS aTUMEHTHBIX 00s13a-
TeJbCTB. Harpumep, B CBSI3U ¢ TeM, YTO aJIMMEHThI He BHIILJIAYMBAJIUCh,
MOJIyyaTesib aIUMEHTOB BBIHYXXIIE€H ObUI 3aKJI0UYaTh BO3ME3IHBIE («I1O[
MPOLIEHThI») JOTOBOPHI 3aiiMa, MO0 KOTOPHIM MOJIy4aj CyMMBbI, COOTBET-
CTBYIOIIIME pa3Mepy MPUYUTAIOLIMXCS €My aJJMMEHTOB; BbIILIa4yBacMble
UM 3aiiMOAaBILy MPOLEHTHI U OYAyT YOBITKAMU. YOBITKM B3bICKMBAIOTCS
B YaCTH, He TTIOKPBITOI HeycTolKo¥ (1. 2 c¢T. 115 CK).

Kak yxxe oTMe4anoch, IUIaTeIbIIMK aIMMEHTOB MOXET ObITh IPUBJICUEH
K OTBETCTBEHHOCTH JIUIIIb TIPU HAIMYMU €20 UHbl B HEUCTIOJTHEHU (HEeHa -
JIexalleM MCToTHeHUM ) 00si3aTebeTBa. B ciyyae HapyieHus oos13aTesib-
CTBa BMHA TJIaTeIbIIIMKA AIUMEHTOB MTPE3IOMUPYETCSI — OTCYTCTBHE BUHBI
JIOKa3bIBAaeTCS JTUIIOM, HAPYIIMBIINM 00513aTeIbCTBO. Tak, MaaTeIblIInK
AJIMMEHTOB OCBOOOXIAETCSI OT OTBETCTBEHHOCTH, €CJIM JOKAXET, YTO Ha-
pylIeHNEe aIMMEHTHOIO 00513aTe/IbCTBA MMPOU30IILIO BCISACTBHE 00IE3HH,
3a/1ep>KK1 3apabOTHOM TIaThl U T.11. (00 OTBETCTBEHHOCTH CM. TaKXKe CT. 15,
330—333, 393, 394, 401, 404, 406 I'K).

Ilpexpawenue arumenmuoix 00513amenscme IPOUCXOAMT IO Pa3TUIHBIM
OCHOBaHMSIM B 3aBUCUMOCTH OT TOTO, B3bICKMBAJIMCh aJIUMEHThI HA OCHO-
BaHUU CyIeOHOr0 aKTa WM YIJIAaYUBAIMCh B COOTBETCTBUU C aJITUMEHTHBIM
cornaiieHueM. Bo BTopoMm ciydae 00s13aTeJIbCTBO MPEKPAILIAeTCsI:

1) cMepThIO OMHOI U3 CTOPOH COTIallleHNUs;

2) ucTeuyeHHeM CpoKa JIeCTBUS COTJIalleHUS;

3) 1o OCHOBAHUSIM, IIPEAYCMOTPEHHBIM COTJIAIlICHUEM.

Ecnu anuMeHThl B3bICKUBAIKCh B Cy[AeOHOM MOPSIAKE, TO OCHOBAHMUSI -
MM TIPEKpaleHUsT aTUMEHTHOIO 00s13aTeIbCTBA MOTYT OBITh CJIEAYIOIIIE
00CTOSITENILCTBA:

1) moctukeHue peGEHKOM COBEPILISHHOIETUS WIM TTPUOOpeTeHNE He-
COBEPIICHHOJETHUMU I€TbMU TTOJTHOM 1e€CTTIOCOOHOCTH 10 TOCTH-
JKEHMSI UMW COBEPILEHHOJIETHSI,

2) ycelHOBJIeHUE (yaouepeHue) pebeHka, Ha comepKaHue KOTOPOTo
B3bICKMBAJIMCh aJIUMEHTHI;

3) BOCCTaHOBJICHUE TPYAOCIIOCOOHOCTH MJIU MpeKpallieHrue HyKIaeMO-
CTU B MIOMOILM TOJIy4YaTesIsl aIMMEHTOB, €CJIM 3T 00CTOSITEIbCTBA
MPU3HAHBI CYIOM;

4) BCTYIUIEHUE HETPYIOCIIOCOOHOIO HYXKIAIOIIETOCsI B TTIOMOIIY ObIB-
LLIEro Cympyra — rnoJjyJaresisi aliMeHTOB B HOBBII Opax;

5) cMepTh JIulia, TOJyJYarollero aIMMEHThI, WU JIlia, 00513aHHOTO
yriaaunuBaTh aauMeHThI (cT. 120 CK).

CrienyeT UMeTh B BUILY, YTO MPeKpallieH1ue aIMMEHTHOIO 00s13aTe/IbCTBA

OTHIOAb HE BO BCEX CJIydasiX CBUIETEILCTBYET OO yTpaTe mpaBa Ha MoJiy-
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yeHue comaepxaHus. Hepenko BoO3MOXHO BO3HUKHOBEHNE HOBBIX ajlv-
MEHTHBIX 00513aTE€JILCTB, B TOM YMCJIe MEXIY TeMU Xe JIULIaMu. Tak, uc-
TEYEHUE CPOKA ICHCTBUSA AIMMEHTHOTO COTJIAIIEH M, KaK U IIPEKpAIEHE
00513aTeJIbCTBA 10 OCHOBAHUSM, MPEAYCMOTPEHHBIM 3TUM COTJIALIEHUEM,
JIaJIEKO He BCEraa O3HavaeT MpeKkpalleHue npasa Ha IojJyYeHue coaepxka-
HUsl. B COOTBETCTBYIOIIMX ClTydasix MOXKET MPEIOCTaBIAThCS COfepKaHue
B OTCYTCTBME QJIMMEHTHOTO 00513aTe/IbCTBA: MOXET ObITh 3aKJII0YEHO HOBOE
corjaiieHue ob yriaTe aTMMEeHTOB MO0 OHM MOTYT B3bICKMBAThCSI HA OC-
HOBaHUM pelleHUs cyna. PeOeHOK, TOCTUTIIIMI COBEPILICHHONICTUS WU
CTaBILMI MTOJHOCTBIO JEECITOCOOHBIM 10 MTOCTUKEHMSI COBEPIIICHHOJETHS,
MOXET CTaTh HETPYIOCIIOCOOHBIM 1 HYXKIAIOIIUMCS B TToMold. B pe3yib-
TaTe y HETO TOSIBUTCH TIPABO Ha TOJYYEHUE COACPXKAHUSA OT POAUTENIEN,
a 3HAYMT, MOXET BHOBb MOSIBUTHCS aTUMEHTHOe o0si3aTenbcTBO. Eciu
00513aTeILCTBO MPEKPATUIIOCh, TOTOMY YTO MOJy4YaTelb AJIMMEHTOB CTajl
TPYIOCIIOCOOHBIM WJIM TIepeCTal HY*KIaThCsI B IOMOILIM, TO HE MCKJTIOUYEHO,
YTO 0OCTOSITEILCTBA MOTYT U3BMEHUTBCSI M Y HETO CHOBA MOXET ITOSIBUTHCS
MPaBOo Ha MOJIYYEHUE COAEPKAHUS, CIIEA0BATEIbHO, MOXET BHOBb IMOSIBUTH-
Cs M aJTMMEHTHOE 00513aTeJIbCTBO.

§ 2. ANUMEHTHbI JOrOBOP

Kak u3BecTHO, B ceMEHHOM TpaBe COMEPKUTCSI OOJIBIIIOE YUCTO M-
nepaTuBHBIX HOpM. OIHAKO €CTh HEMaJlo HOPM IMCIO3UTUBHBIX, TIPEI-
yCMaTPUBAIOLIMX BO3MOXHOCTb YPEryJIMPOBaTh CEMEMHbIE OTHOIIICHMS
COIAILIEHUSIMU YYACTHUKOB HAa3BaHHbBIX COLIMATIbHBIX CBSI3€ii, B TOM YKC-
Jie cormalieHusIMUA 00 yrjiaTe aluMEHTOB (aJMMEHTHBIMM JOTOBOpPaAMU).
B GosblLIMHCTBE HOPM 00 yILIaTe aTMMEHTOB (DOPMYJIMPYIOTCS 3KECTKHUE ITpa-
BUJIA, KOTOPBIE IIPeABapsIOTCs yKazaHueM: «[Ipu oTCyTCTBUM coralleHust
00 yrutaTe anuMeHTOoB...» (cT. 81, 83, 85—87, 89, 91, 98 CK). lonyiieHue
TAKOro pojia JOrOBOPOB BIIOJIHE OIPAaBIAHHO KaK UCXO/Isl U3 COLMAIbHOM
CIIPaBEUIMBOCTU, TaK U PYKOBOJCTBYSICh «UMCTO» IOPUANIYECKUMU COO0-
paxeHussmMu. Ecim nuiio, o6s13aHHOE YIUIaYMBaTh aIMMEHTBI, U JIULIO, UME-
[olliee MPaBO UX MOJy4aTh, JOTOBOPUINCH O TOM, KaK OyIyT YIIJIauMBaThCs
aJTMMEHTHI (B KAKOM pa3Mepe, B KaK1e CPOKH U TIp. ), TO MO O0LLIEeMY TIpaBUITy
HE MOXeET OBbITh CKOJIbKO-HUOYIb YOSIUTEIbHBIX OCHOBAaHUI UTHOPUPOBATh
BOJIIO 3TUX CYOBEKTOB, TeM OoJiee UTO Yallle BCEro comialieHus: o0 yruiate
AJIMMEHTOB 3aKJII0YAIOTCS Ha YCIOBMSIX, 00JIee BBITOIHBIX [JIs ITOJIydaTeIst
AJIMMEHTOB («CJ1a00i1 CTOPOHbBI»), B CPABHEHUHU C YCJIOBUSIMU, IIPEIYyCMO-
TPEHHBIMU 3aKOHOM. B mpoTuBHOM ciiyyae (eciv ImoJiy4aTesto aTuMEeHTOB
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MpenjaraloTcss MeHee BbITOAHbIE YCIOBUSI) «CJ1ab0i CTOPOHE» MPEIIo-
YTUTE/IbHEE He JOroBapuBaThCs, HO MPUHSITh UMIIEPATUBHBIC YKa3aHUS
3aKOHA. A C TOUYKU 3pEHMS IOPUINUYECKOI OYeBUIHO, YTO IIPU OTCYTCTBUU
criopa (VIu gaxke TIpy COTJIaCUU CTOPOH) He CJIeTyeT 00sI3bIBaTh Y4aCTHUKOB
CEeMEIHHBIX OTHOIIIEHUIT 00palllaThCs B CY/I.

Coenrauwenue 06 ynaame anrumenmog TIPEACTABISIET COO0M epaxcoancko-
npaeogoil doeoeop. OCTaBJIsisl B CTOPOHE COOOPaXKeHUsI JOKTPUHAIBHOIO
XapakTepa, IMOATBEepPXKAalolle JaHHOe YTBEPXKIEeHUEe, MOXHO 00paTUTh
BHUMaHUE, B YaCTHOCTHU, Ha Clieaytolne (opMaabHO-IOPUIANIECKUE «MO-
MeHThI». K 3aKJII0UeHUI0, UCTIOJTHEHUIO, PACTOPXKEHUIO U MPU3HAHUIO
HEIECTBUTEIbHBIM COIIAllEHUsT 00 yIJIaTe aJMMEHTOB IPUMEHSIIOTCS
HopMmbl I'paxkaanckoro kogekca PD (cum. 1. 1 cr. 101 CK). HecoGmonenue
YCTaHOBJIEHHOI 3aKOHOM (DOPMBI COLJIAIlIeH!MsT 00 yIjIaTe aliMEHTOB BJIeYeT
3a co0o mocyieacTBus, rpeaycMorpeHHsie 1. 3 ¢r. 163 I'K PO (cm. m. 1
ct. 100 CK). B nannom Kopaekce yka3bIiBaeTcs Ha HEIOTTYCTUMOCTb 3aj10Ta
TpeOoBaHUIi 00 yIIaTe aJIMMEHTOB, a TakKXKe COAepKaTCsl HOBAlLlMU B OT-
HOILIEHUH 00s13aTeIbCTB I10 yIuIaTe aJuMeHTOB U T.1. (B cT. 336, 383, 411,
414, 855, 1109, 1112, 1183 peub uaet o0 aTuMeHTaX).

BMmecTe ¢ TeM rpaknaHCKO-IIPpaBOBOM d020680op 00 ynaame anrumMeHmos,
Oyay4yu MpeayCMOTPEHHBIM CEMEMHBIM 3aKOHOIATEIbCTBOM, IOJIYYMII
OIpeNeJICHHYIO (CEMEHO-TIPaBOBYIO) chneyuguky. 3ToO 1 OCOOEHHOCTHU
CyOBEKTHOI'O COCTaBa, M YKa3aHuUe Ha TO, YTO CoIjlallieHue 00 yIuiaTe ajiu-
MEHTOB MMeET CUIy ucroHuTebHoro JucTta (1. 2 c¢t. 100 CK), u monoxe-
Husl, BKIodyeHHbIe B I1. 4 ¢1. 101 CK P®, 1 npennucanusi, comepkaiinecs
B cT. 102 aToro xxe Koaekca, u rip. HekoTopble nipaBuia, 3aMMCTBOBaHHbBIE
u3 I'paxxnanckoro konekca PD, B ctatbsax CemeitHoro koaekca PO dopmy-
JIMPYIOTCSs Topa3no 0osee kKateropuvHo (cp. 1m. 2 ¢T. 101 CK u . 1 cr. 450,
m 1cr. 452 TK; m. 3ct. 101 CK m cr. 310 I'K).

I'paxxnaHcko-1paBoBOl docoop 00 yniame arumenmos siBIsIETCS:

— 0e3603Me30HbIM: OTHA CTOPOHA 00sI3yeTCsl IIPEIOCTaBUTh YTO-J100
JIPYroii CTOpoHe 03 MoyYeHUs] BCTPEYHOTo MpeaocTaBieHus (1. 2
ct. 423 TK);

— 00HocmopoHHUM (OMHOCTOPOHHE 00SI3BIBAIOIIMM): OHA CTOPOHA He-
ceT 00s13aHHOCTH (YIJIauyMBaTh AJIMMEHTHI ), a APyrasi CTOpOHa UMeeT
MpaBo TPeOOBATh €€ UCTOTHEHUS (YIUIaThl AIMMEHTOB);

—  KOHCEHCYanbHbIM: JOTOBOP CYMTAETCS 3aKJIFOUEHHBIM C MOMEHTA J10-
CTUXKEHMUSI COLJIAlleHUsI B YCTAHOBJIEHHOM 3aKOHOM (hopMme (C 3TOro
MOMEHTa BO3HMKAIOT IIpaBa ¥ 00SI3aHHOCTH ).

Cybsexkmamu (CTOPOHAMU) COTJIAIIEHUS 00 yIjaTe aTUMEHTOB SIBJISI-

I0TCSI: JIMLIO, 00SI3aHHOE YIUIAYMBATh aJIMMEHTHI (YCIOBHO — ILIATEJbIIMK
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aJJMMEHTOB), 1 JINIIO0, UMEIOIIIee MPaBo IMOayYaTh aIUMEHTHI (YCIOBHO —
MnoJiyJyaTesib aIMMEHTOB).

Ha cTopoHe niaTeablirKa aIMMEHTOB MOTYT OBITh pOIUTENH (00sI3aH-
HBIE COIEPXKATh CBOMX HECOBEPIIICHHOJIETHUX ACTEH, HETPYIOCITOCOOHBIX
COBEPIIIEHHOJIETHUX AeTell), COBepIIeHHOJEeTHUE NeTh (00sI3aHHbBIE CO-
JeP>KaTh CBOMX HETPYAOCTIOCOOHBIX HYXKIAIOIIMXCS B TOMOIIU POIUTEIICH)
M Ipyrue Juia, Ha3BaHHbIe B cT. 80, 85, 87, 89, 90, 93—97 CK P®.

Kak npezacrapisercs, CHOCOOHOCTh 3aKIIOYUTD COTJIAIIICHUE O BHITLIATE
AJIMMEHTOB HE 3aBUCUT OT BO3pacTa JULA, 00S3aHHOTO BbITUIAYMBATh AJIM-
MEHTBI, a TAKXK€e OT TOr0, KAKMM 00BbEMOM J€eCIIOCOOHOCTH OHO 00J1a1aeT
WJIW HE 00J1a/IaeT €10 BOBCE.

Ha cTtopoHe moyuyatesnst aliMeHTOB MOTYT BBICTYIIaTh HECOBEPILIEHHO-
JIETHUE IETHU, HETPYAOCIIOCOOHBIE COBEPIIICHHOJIETHUE IETU U MHBIE JIULIA,
Ha3BaHHbIE B yKa3aHHBIX cTaThsax CemeitHoro kogekca P®D. BospacT Takux
JIUI] IPaBOBOTO 3HAUCHUS HE UMEET, TaK XKe KakK U OTCYTCTBUE AeeCIIOc0o0-
HOCTHU WJIM HAJIMYKeE €€ TOJbKO B OIpeIeIeHHOM 00beMe.

B ct. 99 CK P® yka3zaHo, 4TO IIpM HEeeCIOCOOHOCTH JI1lia, 00s1I3aHHOTO
BBITIAYMBATh AIMMEHTHI, U (MJIM) TTOJyJaTesIsl aIMMEHTOB COTJIAllIeHUE 3a-
KJTIOYAeTCSI MEXKIY 3aKOHHBIMM TTPEICTABUTEISIMU STUX JIUIL; HE TIOJIHOCTBIO
JIEeCTIOCOOHBIE JIMIIA 3aKJII0YAIOT TI0TOBOP O BBITLJIATE AJIMMEHTOB C COTJIacHsI
MX 3aKOHHBIX ITpencTaBuTeNieil. JlymaeTcsi, B JaHHOM CiIydae TOITyIEH Psi
HeTouHocTel. CyMMUpPYsl 5TU HETOYHOCTH, CJIeayeT 00paTUTh BHUMaHUeE
Ha TO, YTO, BO-TIEPBBIX, IIPEICTaBUTE/b ICHCTBYET OT UMEHU U B MHTEpecax
MPEeACTaBISIEMOro JIM1IA, TTO3TOMY COTJIAIIEHHUE 3aKJTI0UaeTCsl He «MeXIy 3a-
KOHHBIMU MPEACTABUTEISIMU STUX JIUL». OHU BCETO JIMILIb ITPEICTABUTENH,
a CTOpOHAMU COTJIAIIICHUS SIBJISTIOTCS TUIATEIbIIUK U (MJIN) TIOJTyJaTeb ajli-
meHTOB. Conmepxanue cT. 99 CK P® B 3T0i1 yacTH BBOAUT B 3a0J1yKICHUE;
MPpY TPOYTEHUU CTaThbU CO3IaeTCs BIIeUYaTIeHUE, OYITO B COOTBETCTBYIOIINX
CIyJasix CyObeKTaMM COTJIAIIeHUSI SIBJISTIOTCS 3aKOHHBIE TIPEACTaBUTEIIN.
Ho nipencraButens miaTeablMKa aTMMEHTOB HE CTAHOBUTCS «JTULIOM, O0SI-
3aHHBIM YIUIAYMBaTh aJIUMEHThI». [IpencTaBuTe b oyyareisi aIMMEHTOB
He SIBJISIETCST IUIIOM, UMEIOIIUM IIPaBo Ha IMoJyyeHue aluMeHToB. [1pemn-
CTaBUTEJIb ACHCTBYET OT MMEHU TIpencTaBisieMoro. CrmopoHoil coenauleHus
CMAHOBUMCS CAM NPedCmasasieMblil.

HeneecrnocoOHBIMM I'paxkaaHaMU CUMTAIOTCS MaJlOJIeTHHUE B BO3pacTe
IO IIECTH JIeT, a TAaKXKe JMIla, KOTOPbIe BCIEACTBUE TICUXUYECKOTO pac-
CTPOMCTBA HE MOTYT IIOHMMATh 3HAYECHUS CBOUX NEVCTBUU UM PYKOBOIUTh
VMU 1 TIOTOMY TIPM3HAHBI CyIOM HefeecrocooHbIMH (cT. 28, 29 I'K).

BMmecte ¢ TeM ClIOBOCOYETaAHUE «HE TTOJIHOCThIO Je€CIIOCOOHBIE JTIMLIa»
JIMIIIEHO YETKOTO0 MPaBOBOTO conepKaHus. Tak, HeCOBEPIIEHHOJIETHHIE
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B BO3pacTe OT LIeCTU 10 14 JieT BripaBe COBepIllaTh HEKOTOPHIE ClIEJI-
ku (1. 2 ct. 28 T'K). [IprHATO TOBOPUTH, UTO OHU 00JIaJaI0T YaCTUUHOMN
JIe€CIOCOOHOCThIO UJIM, UHBIMU CIOBAMM, TaKUe JMIa «HE IMOJHOCThIO
JeecrocobHbl». Ho OHM He MOTYT y4acTBOBATh B COIIALIEHUSIX 00 yIuiaTe
anumeHToB. B cruty 1. 1 cr. 28 'K P® 3a HecoBepllleHHONIETHHUX, HE 10-
CTUTIINX Bo3pacTa 14 et (MaJoJIeTHUX), CIEeNKHU, 32 UCKITIOUEHHEM yKa-
3aHHBIX B I1. 2 9TOM Xe cTaTbu (B KOTOPOM KOHEYHO K€ He YIIOMUHAIOTCS
cormaiieHus o6 yIjiate aJMMEHTOB), MOTYT COBEpIIATh UX POIMUTEIN,
YCHIHOBUTEIN WJIM OMEKYHBI.

ITon xe noanocmoio deecnocobHbIMU Auyamu PA3yMEIOTCS TpaKIaHe:

a) 6 eozpacme om 14 do 18 nrem, KOTOpbIE COBEPIIAIOT CAEAKU (B TOM
YKCIIe 3aKJII0YaloT COrJIalleHUsI 00 yIjlaTe alIMMEHTOB) C MMCbMEH-
HOTO coIIacusi CBOMX 3aKOHHBIX mpencraButesneii (cr. 26 I'K);

0) oepaHuuenHble cydom 6 deechocoOHOCMU BCIAEACTBUE TOTrO, 4TO,
3J10yIOTPeOJIsAsl CIIMPTHBIMU HAIIUTKAMU MJIM HAPKOTUYECKUMU
CPeACTBAMU, OHU CTaBSIT CBOIO CEMbBIO B TSKEJIOe MaTepuaabHOe
noJjioxxeHue. OrpaHMYEHHBINI B 1€€CIIOCOOHOCTH I'paXKIaHUH BIIpa-
BE CAMOCTOSITEJIbHO COBEPILATh TOJIBKO MEJIKUE OBITOBBIE CAEIKMN.
Coseplarth Apyrue ciejaku (B TOM YMciie 3aKII0YUTh coriallieHue
00 yIuiaTe aJIMMEHTOB) OH MOXET JIMIIb C COTJIAaCHS TOIEeYNTEIs
(cT. 30 T'K)".

3akonnvimu npedcmasumensimu SIBISIIOTCS: POIAUTEIU, YCHIHOBUTEIH,
OIEKYHBI U noneunTesu. [IprueMHble POAUTENIN 110 OTHOLIEHUIO K TIPH-
HSTOMY Ha BOCIIUTaHUE PeOEHKY 00JafaloT MpaBaMU U 00SI3aHHOCTSIMU
ornekyHa (moreuutenst) (. 3 ct. 153 CK).

Onexa ycTaHABJIMBAETCS Hal MaJIOJIETHUMU (JIMLIAMU B BO3pacTe
1o 14 nmet), a Takke HaJ rpakaaHaMU, TPU3HAHHBIMU CYIOM HEeIeeCro-
COOHBIMM BCJIEICTBHE MCUXUUECKOro pacctpoiictsa (1. 1 cr. 32 T'K)’.

Tloneuumenscmeo ycraHaBIMBACTCS Hajl HECOBEPILICHHOJIETHUMMU B BO3-
pacte ot 14 no 18 1eT, a TakKe Had rpakaaHaMuy, OTPaHUYEHHBIMU CYI0M
B I€€CIIOCOOHOCTH BCJICACTBUE 3I0YIOTPEOJEHUS CIUPTHBIMU HATUTKAMU
UM HapKoTuyeckumu cpeactBami (1. 1 ct. 33 I'K).

B 1opunuyeckoii 1uteparype IMpoKO pacrpoCcTpaHeHO MHEHUE, B CO-
OTBETCTBUU C KOTOPHIM «aJIMMEHTHOE COIIallieHE MOXET ObITh 3aKJII0YEHO
U C WICHOM CEMbH, HE HalEeJEHHBIM MMPaBOM TPeOOBATh YILJIAThl aIUMEH-
TOB B CyIcOHOM ITOPSIIKE M3-3a OTCYTCTBUS BCEX HEOOXOAUMBIX ISl 9TOIO

' 06 aTOoM cM., HanpuMep: [paskraHcKoe paBo: YaeGHUK. B 2 T. / Ton pen. 5.M. T'oH-
rajio. 4-e usn., nepepab. u gon. M.: Cratyt, 2021. T. 1. C. 139—153.

? Tam xe. C. 183—193.
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OCHOBaHMUIi, MOCKOJIbKY Peub UAET O 10OPOBOJILHOM IPUHITUM Ha ceOst
AJTUMEHTHOU 00SI3aHHOCTH» .

Kak npencraBisercsi, Takas TOYKa 3peHUSI MPOTUBOPEUYUT 3aKOHY
(ct. 99 CK). CornamieHue o6 yrjaTe aJIiMEHTOB MOXET 3aKJII0YaThCs
MEXIy JUIIOM, OOSI3aHHBIM YILJIaYMBaTh aIMMEHTHI, U JTUIIOM, YIIPaBO-
MOYEHHBIM UX MoJiydaTb. OIHAKO 3TO OTHIOAb HE O3HAYAET HEAOIYCTH-
MOCTb IOTOBOPOB O IMPEIOCTABICHUM COAEPXKAHUS, HATIpUMED, IETIM,
JOCTUTLIMM COBEPILICHHOJIETHSI, HA TEPUOJ O0yYeHUs WU «(baKTrude-
ckoMy cynpyry» u 1ip. Ho 310 moroBopsl napenusi. CoOTBETCTBYIOLINE
otHoweHus peryiaupytorcs ['K P® (ct. 572—582). lorosop, coaepxaiini
obelaHue TapeHMs B OyAyIleM, TOJKEeH ObITh COBEPIIEeH B MHICbMEHHOM
dopme (1. 2 cT. 574 T'K) U sicHO BhIpaxkaThb HaMepeHUe TIPEAOCTaBUTh
KOMY-J1100 conepxaHue. YTo oTjMyaeT TakKre JOrOBOPHI OT MPUBBIYHBIX
HaM JOTOBOPOB JAapeHusl, TaK 3TO CIIOCOOBI Ilepenady 1apa — yallle BCEro
3TO NEPUOANYECKUE TIATEKMU.

K Takoro poza corjauieHusIM MpaBujia, YCTAHOBJICHHbIE CEMEHBIM
3akoHomareabcTBoM (cT. 99—105 CK), HenmpuMmeHuMBI. B yacTHOCTH, OHU
HE SIBJISIIOTCS] UCIIOJIHUTEIbHBIMM TOKyMEHTaMU. B cliyyae BO3HUKHOBEHMS
CIIOpa OH pa3pellaeTcs B CyAecOHOM MOPSIIKE.

[IpuHSITO CUMTATh, UTO COrJlalleHHe 00 YIIaTe aJMMEHTOB OTHOCUTCSI
K c/IeJIKaM, KOTOPBIE TI0 CBOEMY XapaKTepy MOTYT ObITh COBEPILEHbI TOJIbKO
J4yHO. [ToaToMy 3aKkiIl0ueHUe TaKMX COMIALEeHUI Yepe3 npeacTaBuTe/ et
10 IOBEPEHHOCTHU HEIOIYCTUMO.

CyuwecmeeHHbIMU YCAOBUSAMU ATAMEHTHOTO IOTOBOPA SIBJISTIOTCS:

— pazmep arumenmos (c1. 103 CK);

—  YCA08uUst U NOPSOOK YRAAMbL AAUMEHMOE’.

Ecnu He mocTUrHyTO cornaiieHue o pa3mepe, crnocodax U Mopsiake
yIUIaThl aTUMEHTOB, TO TOTOBOP CUMTAETCS HE3aKIIOUEHHBIM (IaXe eciiu
OH yJIOCTOBEPEH HOTapUaJIbHO).

Coenawenue 06 yniame aiuMeHmos8 3aKA04Aemcs nymem coCmasaeHus
00H020 dokymenma, noonucwieaemoeo cmoponamu. OHo nodaexcum Homapu-
aANbHOMY YOOCMOBEPEHUI.

' Tueaunyesa JI.M. Vka3. cou. C. 407. Cwm. Takxke: KommenTapuii K CeMeiiHOMY KOLEK-
cy Poccuiickoit @eneparuu / OTB. pen. .M. Kysuenosa. M., 1996. C. 276; Yegpanosa E.A.
MmyliecTBeHHbIE OTHOLLIEHUS B poccuiickoit ceMbe. M., 1997. C. 98; Mypamosa C.A. Cemeii-
Hoe npaBo: YuebHoe nocodue. HopmarusHbie akThl. M.: Opucnpynenuus, 2001. C. 191. TTo-
BUJIMMOMY, TaKO Xe TOUKU 3peHus rpuaepxusaiacbk M.B. AHTOKOJIbCKAs (CM.: AHMOKOAb-
ckas M.B. Yxa3s. cou. C. 235-236).

2 o
Tak, I.A. MezBezieB B Ka4eCTBe CYIIECCTBEHHBIX YCJIOBUI Ha3bIBaeT pa3Mep, CIIOCO-
OBl 1 TIOPSIOK YIUIAThl alMMEeHTOB (cM.: I'pakmaHckoe npaBo: Yueonuk. B 3 1. T. 3. C. 570).
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B cnyuyae HecoOmoneHus TpeOboOBaHUS 3aKOHA O HOTapUAIbHOM YI0-
CTOBEPEHUHU COIJIalleHUs 00 yIiaTe aIMMEHTOB CJeJIKa HeeCTBUTEIbHA.
Taxkas ciesika CUMTaeTCsl HUYTOXKHOIM, T.€. OHa HeJIeICTBUTE/IbHA C MOMEHTA
ee COBEepIlIeHMUsI He3aBUCHMO OT TOTO, €CTh JIM Ha 3TOT CYET PelleHKE CyIa.
HeneiictBuTebHAs clieika He BIIeYET IOPUIMYSCKUX IMOCISIACTBUIA, 3a UC-
KJIIOYEHMEM TeX, KOTOPBIE CBSI3aHbI C €€ HEICHCTBUTEILHOCTBIO (1. 3 ¢T. 163,
n. 1cr. 166, 1. 1 ct. 167 I'K).

CornameHue o0 yruiaTe aluMEHTOB SIBJSICTCS UCHOAHUMEAbHbIM 00~
KymMeHmom'.

K 3axarouenuro, ucnoanenuio, pacmopiceruro U NPU3HAHUI0 Heodelicmeu-
MeAbHbIM CO2AauieHUs: 00 ynaame aiuMeHmos8 npumeHsomes nopmot Ipasic-
danckoeo kodekca PD, perynupyrolime 3aKII0oueHIe, KCITOJIHEHNE, PACTOP-
JKEHME U IPU3HAHKUE HeleCTBUTEIbHBIMM I'PaXKIaHCKO-TIPABOBBIX CAEIOK
(cm. . 1 c1. 101 CK).

IIpaBuiia 06 UCITOTHEHNH 00513aTEILCTB cocpeaoToueHsl B 1. 22 'K PO
(cT. 309—328). KoHeuHO, He BCe HOPMbI TPaXKIaHCKOTO 3aKOHOIATEIbCTBA
00 MCITOJIHEHUM 00513aTe/IbCTB UMEIOT OTHOLLIEHHUE K COIJIAlEHUSIM 00 yIlia-
Te aJlIMMeHTOB. Tak, MpaBujia 0 BCTPEYHOM UCIOJHEHUU 00sI3aTeIbCTB
(ct. 328 T'K) HEempuMeHUMBI K coTallleHUsIM 00 yIIjlaTe aIMMEHTOB 110 TOM
MPOCTOM MPUYMHE, UTO TAKKE COIIAILECHUS] OPOXIAIOT OMHOCTOPOHHNE
(omHOCTOpPOHHE 00sI3bIBalOIINE) 00s13aTeabcTBA. Ho 1 Hambonee ob1ue
ykasaHusi ['paxknaHckoro Kogekca P® o6 ucronHeHur 00513aTeIbCTB IPH-
MEHSIIOTCSI K UCITOJTHEHMIO COIIallleHuii 00 yIjiaTe aliMEHTOB C U3BECT-
HbIMU oroBopkamu. Tak, B cuity cT. 309 'K P® o6si3aTes1bcTBa JOJIKHBI
MCIIOJHTBCSI HAMlJIEXKAIIUM 00pa3oM B COOTBETCTBUU C YCIOBUSIMU 0OSI-
3aTeJIbCTBA U TPEOOBAHMUSIMU 3aKOHA, MHBIX MIPABOBBIX aKTOB, a IIPU OT-
CYTCTBUM TaKUX YCJIOBUI U TPEOOBAHUI — B COOTBETCTBUU C OOBIYASIMU
WY O0BIYHO MPEIbSIBISIEMbIMU TPEOOBaHUSIMU. BO-TI€pBBIX, 11O/ 3aKOHOM
I'paxnmanckuii kogeke P® pasymeeT TobKO deaepaibHbIN 3aKOH (1. 2
CT. 3), a ceMeliHbIe OTHOLIEHUS PErYJIUPYIOTCS TaKXKe 3aKOHAMU CYObEKTOB
Poccniickoit @enepanyu (ct. 3 CK). Ho, yuuTsiBast rpaxk1aHCKO-TIPaBOBYIO
MPUPOLY ATMMEHTHOIO 00s13aTeIbCTBA, CISIYET CIeaTh BHIBOI, UTO 3aKO-
Hamu cyobekToB Poccuiickoit Denepariviu paccMaTpruBaeMble OTHOLLIEHMS
PEryJIMpoBaThCsi He MOTYT. Bo-BTOPBIX, K peryJIMpOBaHUIO OTHOILIEHMIA, TT0-
POKIAEMBbIX COIJIAILIEHUSIMU 00 yIUIaTe aIMMEHTOB, HE MOTYT IIPUMEHSIThCS
HU 00blYau, HU OOBIYHO IIPEIbSBIIsSIEMble TPEOOBAHMSI.

O0s13aTeILCTBO, BhITEKalOIee U3 COIallleHusT 00 yIiaTe alMMEHTOB,
TOJIKHO UCTIOHSITBCSI Hadaexcawum 00pa3om, T.e. B COOTBETCTBUU C TPeOO-

1 o
CM. § 4 HacTosIIIEH I1aBhI.

224



[nasa 6. AJIMMEHTHbIE OBA3ATEJ/IbCTBA

BaHUSIMU 3aKOHA U YCJIOBUSMU 00s13aTeIbCTBA OTHOCUTEIBLHO CYOBhEKTOB
HMCIIOJIHEHMSI, CPOKA M MECTa MCIIOJIHEHUSI, CII0CO0a UCIIOJIHEHMS U T.JI.
O0s13aTeIBLCTBO NOJKHO OBITh UCIIOJTHEHO peansHo (B HAaType), T.€. Tlia-
TEeJIbIIKMK aJIUMEHTOB 00s13aH COBEPIINUTbh UMEHHO TE JICUCTBUSI, KOTOPbIE
COCTaBJISIIOT OOBEKT 00s13aTeIbLCTBA (IOJIKEH YIIauMBaTh aIMMEHTHI); 3a-
MEHa IpeJMeTa UCITOJIHEHUS He JOITyCKAaeTCsl.

O0s13aTeIbCTBA NOJMKHBI UCIOTHSITBCS Hadaedcauum cyoseKmom.
ITo obiemMy npaBuily coralieHre 00 yIjiaTe aJiMEHTOB UCIIOJHSIETCS
ero cropoHamu (TIJIaTENbIIMKOM U MOJTyyaTesieM aJuMeHTOB). BmecTe ¢ Tem
B UCITOJIHEHUHU 00S13aTEILCTBA MO2YM YHACMB08AMb U UHble (Mpemblt) MUla.

Bo-nepsuix, 11oayvaTesib AIMMEHTOB MOXET MOPYYUTh IPUHSATUE UC-
MOJTHEHMS TPETheMY JIMIY. DTO JIMLO NIPUHUMAET UCIIOJHEHUE OT UMEHU
TOJIy4yaTesst ATMMEHTOB («I10 TOBEPEHHOCTH»). CUMUTAeTCsI, YTO UCTIOTHEHNE
MPUHSITO CAMMM I10JIydaTe/IeM aTMMEHTOB.

Bo-emopuix, UcTioTHEeHUE 00s13aTeIbCTBA (yIIaTa aJMMEHTOB) MOXKET
OBITb BO3JIOXKEHO Ha TpeThe JNLO0. B aTOM ciyyae kpenuTop (IoJyyaresib
aJITUMEHTOB) 00sI3aH MPUHSTH UCITOJHEHUE (AIMMEHTHI), TTPEITI0XKEHHOE
3a JOJDKHUKA TpeTbuM oM (cT. 313 I'K).

AJMIMEHTBI TOJIKHBI YIUIAYMBAaThCS B cpoK (CPOKM), YCTAaHOBJICHHBIN
coryamieHueM. Eciu cornaiiieHre Ha 3TOT CYET HE COAEPXKUT HUKAKMX
yKa3aHMi, TO MO-BUAMMOMY, B COOTBETCTBYIOIIUX CAyYasiX CIEIyeT MC-
XOJUTh U3 TOTO, UTO AJIMMEHTHI JOJIKHbBI BBHIILIAYMBATHCS €XKEMECIUHO
(aT0 cnenyet U3 cyuiecTBa obs3arenbeTBa (1. 2 ¢T. 314 I'K)). 1o obmemy
npaBuy, coaepxaiiemycs B I'paxaanckom kongekce PP (ct. 315), momxk-
HUK BITpaBe UCIOJIHUTh 00513aTeIbCTBO 0 YKAa3aHHOTO CPOKa, €CIM MHOE
HE YCTAaHOBJICHO 3aKOHOM, MHBIMM ITPABOBBIMM aKTaMU WJIM YCIOBUSIMU
00s13aTeNIbCTBA JTMOO He BBITEKAET M3 €ro cyllecTBa. BeposTHo, HET oc-
HOBaHUIA MPEMSITCTBOBATh TOMY, YTOObI CTOPOHBI COIJIAllIeHUsT 00 yIuiaTe
aJTMMEHTOB JOMYCKaIu JOCPOYHOE UCIIOTHEHUE 00s13aTenbeTBa. Ecu ke
10 3TOMY MIOBOJY HET HUKAKM1X JOTOBOPEHHOCTE, TO MPEACTaBIISETCS 11e-
JIECOOOpa3HbIM UCXOAMUTD M3 TOTO, UTO U3 CYILLECTBA 00s13aTe/IbCTBA CIICAYET
HEO0OXOAMMOCTh CUCTEMATUIECKOTO MPEeaOCTaBACHUS ConepKaHus (BpsI
JIX MOXHO COIJIACUTBCS, HAIIPUMED, C TEM, YTO OyAET IMpaBUJIbHO, €CIIn
TUTaTeIbIINK PEIIUT BBITUIATUTh anluMeHThI Ha 10 JIeT Briepen).

O0s13aTebCTBA JOKHBI UCTIONHSTLCS B Hadaexcawem mecme. Tlon me-
CTOM HCIIOJHEHUsI 00s13aTe/IbCTBA IIOHUMAETCST reorpaMueCcKuii MyHKT,
B KOTOPOM JTOJKHMK 00sI13aH UCIIOTHUTD 00513aTeIbcTBO. Ecu cornaieHu-
eM 00 yIliaTe aJIJMMEHTOB He OIPEIe/IEHO MECTO €ro UCIIOJIHEHMS, TO ajlv-
MEHTBI B BUJIe HAJIMYHBIX JACHET JOJDKHbBI YIIAYMBATLCSI B MECTE XKUTEIb-
CTBa KpPEAUTOPa B MOMEHT BOBHUKHOBEHUSI 00513aTe/IbCTBA; €CIIM KPEAUTOP
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(TIoyyaTeb aTMMEHTOB) U3MEHMIT MECTO XKUTEILCTBA U U3BECTUI 00 3TOM
MODKHUKA (TIaTeIbIIMKa aTMMEHTOB) — TO B HOBOM MECTE XXUTEIbCTBA
KpeauTopa C OTHECEHMEM Ha CYET KPEIUTOPA PACXON0B, CBSI3aHHBIX C Iepe-
MEHOW MeCTa VCITOJIHEHUS.

[Tpu yrimaTe aliMEHTOB ITyTEM MepeYrCIeHUsT 0e3HATUYHBIX TEHEXKHBIX
CPENCTB B TAKUX CIyJasiX UCITOJTHEHHUE TTPOU3BOIUTCSI B MECTE HAXOXKICHUS
OaHka (ero (puamana, moapasaeaecHusI), 00CITyKUBAIOILIETo KpeauTopa, eclivi
MHOE He TIpenycMOoTpeHo 3akoHoM (cT. 316 I'K).

AJIMMEHTHBIE 00513aTeJIbCTBA NOKHBI UCTIOHSITBCS HAdAelcauium cno-
cobom. JIoroBOpOM MOXKET IPenycMaTPUBaThCS, YTO aTMMEHThI BBITUTAUM -
BalOTCS:

1) 6 doasix om 3apabomka u (uau) uHo2o doxoda TIATEIbIINKA ATUMEHTOB.
DT0 HanboJee pacpoCTPaHEHHBI 1 MPUBBIYHBIIN CITOCOO YIIJIAThI aTUMEH-
TOB. BeposiTHO, mpexxie BCero moTomy, 4YTo OmpeaesieHre pa3Mepa aTuMeH-
TOB TaKHMM CITOCOOOM TOIPOCTY JIOTUYHO U MPU OTCYTCTBUU COTJIAIICHUS
aJTMMEHTHI (B TOM YMCJIe HA HECOBEPIIEHHOJIETHUX AETE1) B3bICKMBAIOTCS
Ha OCHOBE CyIeOHOr0 aKTa yallle BCero MMEHHO TaKUM 00pa3oM;

2) 6 meepdoii deHeHcHOIl cymme:

— ebinaa4ugaemoll nepuodutecku. 3aKOH HEPEIKO MPEANMChIBaeT (UIu
JOTYCKaeT) B3bICKaHKWE AJIMMEHTOB B TBePAOii TeHEeXKHOM cymMme (cT. 83, 87,
91, 98 CK). Ho, 3akitouas cornaiieHue 00 yrjaTe aTuMEeHTOB, CTOPOHBI
MOTYT U30paTh U UHOU CIOCcO0 onpenesieHus: pazmepa anumMeHToB. Eciu
BCE XK€ M30MpaeTcsi MMEHHO 3TOT CITOCO0, TO Yallle Bcero Jubo cpabaThl-
BaeT CTEPEOTUI (3aKOH B COOTBETCTBYIOILIEM CJy4yae TOBOPUT O TBEPHOM
NEHEeXKHOM CyMMe), JTU0O TUIaTebIINK aTUMEHTOB UMEET HEPETYJISIPHBII,
MEHSIOLINICS 3apaboTOK U (MJIM) MHOM JTOXO, TIOJIy4aeT 3apaboToK U (UJTn)
WHOM TOXO MOJHOCTHIO MJIM YaCTUYHO B HAType U T.1.

OOBIYHO MPeayCMAaTPUBACTCS, YTO ATUMEHTHI BHITUIAYMBAIOTCS €XKeMe-
cssyHo. Ho HMYTO He MelraeT yCTaHOBUTD B COTJIAIICHNUM, YTO OHU JOJIKHBI
BBITUTAYMBATBCS eXKEeHENEIbHO, eXXeKBapTaIbHO, €XKEeTONHO U T.I.;

— ynaauueaemoii eOuHo8pemMeHHo. DTO YPe3BbIUaliHO PEAKUIT CITIOCO0
yILIaThl ATUMEHTOB. MOXeT ObITh, TOTOMY, YTO aJITUMEHTHI BHITLJIAUMBAIOTCS
Ha coiepxxaHue (Koro-anbo), a Ipu 3TOM Coco0e YIIaThl OKa3bIBaeTCsI
paszoBasi MMOMOIIIb;

3) nymem npedocmasnenus umyuiecmea (ct. 104 CK). CnoBocoueraHue
«IIPEeIOCTaBICHUE UMYILECTBA» JIMIIIEHO YETKOTO IIPABOBOTO COACPKAHMSI.

CornaieHueM o0 yriaTe alIiMEHTOB MOXET YCTaHaBIMBAThCSI TIepeaada
TUIATENIBIIMKOM QJIMMEHTOB UMYIIIECTBA B COOCTBEHHOCTD MOJTyYaTe s ajlu-
MeHTOB. [IpryemM MoxXeT ObITh MPEeIyCMOTPEH KaK pa3oBbIit aKT, TaK U Me-
PUOANYECKOE HaJeIeHUE TTOTyJaTesIs aTMMEHTOB IPaBOM COOCTBEHHOCTH
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Ha Kakoe-JIn00 MMYILEeCTBO (HampuMep, CUCTEMaTUYECKoe obecIieyeHre
MPOAYKTaMU MUTaHUs 1 ofexnoit). CorjameHueM MOXeT ImpeaycMaTpy-
BaThCs MPENOCTABIEHNE KAaKOW-IMOO0 BEIlU B MOJIb30BAHUE MOJTydaTeNst
aJIMMEHTOB (0e3BO3ME3IHOE UM BO3ME3IHOE (HallpuMep, Ha JIbTOTHBIX
VCIIOBUSIX) U T.1.);

4) unvimu cnocobamu, OTHOCUTETBLHO KOTOPBIX IOCTUTHYTO COIIallIcHUE
(BbIMONTHEHUE pabOT, OKa3aHUE YCIIyT U T.1.).

JoryckaeTcsl coueTaHue pa3JIUYHBIX CIIOCOOOB YILIAThI aJJUMEHTOB.
Hanpumep, niatenbliuk 00s3yeTcst TepelaTbh B COOCTBEHHOCTD TOJTyda-
TeJIsl A IMMEHTOB KaKoe-J11u00 UMYIIECTBO U, KPOME TOTO, €XXeMEeCIYHO
BBIIUIAYMBATh OIPEACICHHYIO CYMMY (OCYILIECTBISATh YXO/, BBIITOJIHSITD
paboTHI U T.1.).

ITo o61IeMy MpaBUITy YCIOBUS TIIOOOTO JOTOBOPA OINPEALISIOTCS 10 CO-
[JIAIIeHUIO CTOPOH. B 3TOM, B UaCTHOCTH, IIPOSIBJISIETCS IIPUHIIUIT CBOOOIBI
noroBopa (ct. 1, 421 I'K). EcTtecTBeHHO, 1 pa3Mep alMMEHTOB, KOTOPbIE
OyIyT yILUIauMBaTLCSI B COOTBETCTBUU C COIIALLICHUEM, TAKKE OMPEIeISIeTCS
10 YCMOTPEHHUIO CTOPOH. PasMep allMMEeHTOB, yCTaHABIMBAEMbIii 110 COLJIa-
LIEHKIO 00 yIiaTe aIMMEHTOB Ha HECOBEPILIEHHOJETHUX AETei, HE MOXET
OBITh HIXKE pa3Mepa alIUMEHTOB, KOTOPbIe OHM MOIJIM Obl MOJYYUTh IIPU
B3bICKAHUU aJIMMEHTOB B CY/1Ie0HOM TOPSIIKE.

AJIMMEHTHBIM IOTOBOPOM YCTaHABJIMBACTCS HOPAOOK GblNAANbL AAUMEH-
mos. Onipeiesisisi B COTJIallleHU U MOPSIA0K BbITUIATHI ATMMEHTOB, CTOPOHbI
yCTaHABJIMBAIOT MPOLEAYPY (MPOLEAYPbl) UCTIOJHEHUS TUIATEIbIIIMKOM
CBOMX 00SI3aHHOCTEM, IPEAYCMOTPEHHBIX coraleHreM. Hampumep, eciu
IUIATEJIBIIMK JOJDKEH MePUOAMYECKU YIUIAYMBaTh OMPEISIEHHYIO CYMMY,
TO B COIJIALIEHMU MOXKET YKa3bIBaThCsl, YTO OHA B YCTAHOBJICHHBIN CPOK
repeaaeTcs MoJIydaTesio aTMMEHTOB HAIMYHBIMU IEHEXKHBIMU CPEICTBAMU
WJIU [IEPEChLUIACTCS TIOYTOBBIM MEPEBOAOM M T.1. Eciiu, mpeanoaoxum, mia-
TEJIBIIKMK aJTMMEHTOB 00s13aJICS BBIIOJIHSITH KaKue-JIM60 paboThl, TO B CO-
[JIALIEHUM CJICIYET ONPEASIUTh UX CYLIECTBO, CPOKU BBIMOJHEHUSI, Kaye-
CTBEHHbIE XapaKTePUCTUKU U T.1. U T.II.

B cemeiitnom 3akoHomaTenncTBe (1. 3 ¢1. 101 CK) Bocnipon3sBoautcs
OIIMH U3 TIPUHIIUTIOB UCTIOJIHEHUSI 00SI3aTEILCTB — HedOnyCmuMocms 00HO-
CMOPOHHE20 OMKA3A OM UCNOAHEHUS 00513ameabcmeda Ui 00HOCMOPOHHE20
usmenenus e2o ycaosuii. Ho eciu B «miepBoricrounuke» — cT. 310 'K PO
MPeIyCMOTPEHO, YTO MHOE MOXKET YCTaHABIMBATLCS 3aKOHOM, a MHOTAA
U IOTOBOPOM, TO pacCMaTpUBaeMOe IPaBUIIO CEMEITHOTO 3aKOHOIATEIbCTBA
HE MOXET ObITh YCTPAaHEHO HY 3aKOHOM, HU JJOTOBOPOM.

B ct. 450 T'K P® omnpeneneHa 603MONCHOCHb USMEHEHUSL U PACMOPHCCHUS]
002060pa TO COTJIALLIEHUIO CTOPOH, €CJIM MHOE He YCTaHOBIIeHO 3TUM Koek-
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COM, IPYTMMM 3aKOHAMM WA TOTOBOPOM. B cemeiitHOM 3aKoHOmaTe ILCTBE
COOTBETCTBYIOIIEE MPAaBUJIO MOAMGDUIIMPOBAHO: 110 JOTOBOPEHHOCTH TLIa-
TeJIbIIKMKA U TTOJIyYaTelisl aTMMEHTOB COIIAallieHUE MOXKET ObITh U3MEHEHO
WJIW pacTOPTHYTO B 000¢e Bpems (a63. 1 1. 2 ¢t. 101 CK). MHoe He MmoxeT
OBITh YCTAHOBJICHO HU IPYTUM 3aKOHOM, HU COTJIAIlICHUEM CTOPOH.

CornaieHue 00 U3MEHEHUU WU PACTOPXKEHUU TOTOBOpa MOMJIEKUT
HOTapHuaJIbHOMY ynocToBepeHuto (B a03. 2 1. 2 cT. 101 CK B uMmniepaTUBHYIO
bopmy 0beUeHO TUCTTIO3UTUBHOE TTpaBuiIo cT. 452 I'K).

[Mocne 3axiIoueHusI corialeHust 00 yIuiaTe aIiMEHTOB MOXET CHU3UTBCSI
YPOBEHb JOXOMOB IUIATEIbIINKA UM MOJyYaTessl aIMMEHTOB, 110 KaKOM-
JIM0O MIPUYMHE MOTYT ITOBBICUTBCS PACXOJbI, KTO-TO M3 TUX JILL MOXKET
BCTYIUTh B Opak, y IuIaTejIblirKa aTMMEHTOB MOTYT POIUTHCS AETU U T.1I.
U T.11. MI3MeHeHne MaTepuaibHOIO WIM CEMEIHOIO MOJIOXKEHUSI CTOPOH
SIBJISIETCSI IOPUANYECKUM (PaKTOM, KOTOPBI B COBOKYITHOCTHU C IPYTUMU
IOpUANYECKUMHU (pakTaMu (CorjiallieHue CTOPOH WIM pellieHue Cy1a) BieueT
M3MEHEHME WJIM PAaCTOPKEHUE COrJlalleHus: 00 yIiaTe aIJMMEHTOB, HO IIpU
TOM HEIPEMEHHOM YCJIOBUH, YTO ITPOU3OIILIN CYILIECTBEHHbIE U3MEHEHMSI.
SBisieTcst In U3BMEHEHKME MAaTePUAIbHOIO WIIM CEMEMHOTO MOJIOXKEHUS CY-
LIECTBEHHBIM, BCSIKUI pa3 OINpeaessieTCs IUIAaTeJIbIIMKOM U ToJIydaTeieM
AJIMMEHTOB, a IPU HEIOCTVXKEHUU COIJlallleHus — cynoM. Perast Borpoc
0 TOM, PacTOprath Ju corjalieHue o0 yriaTe aliMeHTOB WU U3MEHSITh
ero (a ecnu n1a, To B KakKoi Mepe), Cy/l OJIKEH YUeCTh BCIO COBOKYITHOCTh
00CTOSITENIBCTB JIeJa («T1I000H 3acayKMBAIOIINI BHUMAHUSI MHTEPEC CTO-
POH»): YPOBEHb 10XOJ0B TOW WJIM IPYroil CTOPOHBI, COCTOSIHUE 3[,0POBbS,
KOJMYECTBO VKIUBEHIIEB U T.4. U T.11. (11. 4 cT. 101 CK).

[Mpu M3aMeHeHUU coralieHus oo yIjaTe aMMEHTOB 00s13aTeJIbCTBO
COXpaHSIETCSI B UBMEHEHHOM Buje. [1pu pacTop:keHuu coriaiieHust o0si-
3aTeJILCTBO MPEKPAIACTCS.

B ciyuae u3aMeHeHUsT MM paCTOPKEHUsI COMIallieHUsT 00 yIuiaTe ajau-
MEHTOB 00513aTeJIbCTBO CYMTACTCSI UBMEHEHHBIM MJIM ITPEKPAILEHHBIM C MO-
MEHTa 3aKJII0UEHHUsI COMIAIICHUSI CTOPOH 00 M3MEHEHUU UJIU PaCTOPKEHUN
JIOTOBOpA, a TPY PaCTOP>KEHUU WU U3MEHEHUH COTJIAllIeHUS B CyIeOHOM
MOPSIIKE — C MOMEHTA BCTYIUICHMSI B 3aKOHHYIO CUITy pelueHus cyaa. [Tia-
TeJIBIIKMK aJTMMEHTOB He BIIpaBe TpeOoBaTh BO3BpallleHUsI TOr0, YTO ObLIO
KMCIIOJIHEHO UM 10 MOMEHTA U3MEHEHUS UM PACTOPKEHMS COrJIAICHMS
00 yIjiaTe aJJMMEHTOB, €CJIM MHOE HE YCTAHOBJIEHO COIIAIIEHUEM CTOPOH
(ct. 453 T'K).

CornaieHue 00 yIjiaTe aJMMEHTOB SIBJISIETCS rpaXkIaHCKO-IIPaBo-
BOI caenkoit (moroBopom). Ctano ObIThb, B MPEAYCMOTPEHHBIX 3aKOHOM
('K P®) cayyasx takas caeika siBIsSeTCss HUYTOXHOM (aGCOTIOTHO He-
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NEUCTBUTEIbHOM HE3aBUCUMO OT TOTO, MPU3HAHA JU OHA HEAECUCTBU-
TEJIbHOM CYJOM) MU MOXET ObITh MIPU3HAHA CYyIOM HelelCTBUTEIbHOMI
(ocmopumasi caenka).

HuumooicHvimu SIBISIIOTCS CACIKHU, COBEPILICHHBIE C 11eJIbI0, 3aBEIOMO
MPOTUBHOM OCHOBaM MpPaBOIIOPsIIKA U HPABCTBEHHOCTH, MHUMBbIC (CIoe-
KM, COBEepPIIIEHHbBIC JTUIIb IJIs BUAA, 0€3 HaMEPeHHUsI CO3IaTh IIPaBOBbIC
TMOCJENCTBUSI), IPUTBOPHBIE (COBEPILIEHHbIC C 1IeJIbI0 MPUKPHITH APYrUe
caenku) u T.4. HekoTtopsle caeaku ¢ mopoKaMu CYyObeKTHOTO COCTaBa TaKKe
SIBJISTIOTCSI HUYTOXKHBIMU. Tak, HUYTOXHOM SIBJISIETCS CIIENIKA, COBEPIIICHHAS
rpaxkIaHWHOM, TTPU3HAHHBIM HEIeeCIIOCOOHBIM BCIICACTBUE MICUXUIECKOTO
paccTpoiicTBa, 1100 COBepllIeHHAass HECOBEPIIIEHHOJETHUM, HE TOCTUT-
KM Bo3pacTta 14 net. HUUTOXHBIM SIBISIETCS] A IMMEHTHBIN JOTOBOP MPU
HapylIeHUU TpeOOBaHUs 3aKOHA O HOTapuaJbHOU (hopMe cornalieHus
00 yriaTe aTMMEeHTOB.

Moeym 6vimo npusnamsl HedeiicmeumenbHbimu (SIBJSIIOTCS] OCTIOPUMBIMM )
corJjaiieHus 00 yriaTe aTMMEHTOB, 3aKII0UeHHbIE HECOBEPIIICHHOJIETHUMU
B Bo3pacTe oT 14 10 18 neT 6e3 coryacust 3aKOHHBIX MTPeICTaBUTENEH, Tpaxk-
JaHaMU, OTPAaHUYCHHBIMU CYIOM B IE€CITOCOOHOCTH, O€3 COTIacHsl MOoTeYn-
Teseit, u ap. OCOPUMBIMU SIBJISTFOTCSI TAKXKE COTJIAIICHUSI, 3aKJIIOUCHHbIE
MO BIUSHUEM oOMaHa, HACWJIMSI, YTPO3bl, COTJIAIIEHUS TIPEACTaBUTEIIS
OITHOM CTOPOHBI C IPYTOii CTOPOHOI B yIIIepO MHTepecaM IPeICTaBIsIEMOTO
uT.a. (cr. 168—172, 174—179 T'K).

Hapsiny ¢ ykazaHHBIMM (M UHBIMUM) OOIIIMMU OCHOBAHUSIMU Helel-
CTBUTEJIBHOCTH CHEJIOK, KoTophie yctaHOBJIeHb 'K PD, B cemeitHoMm 3a-
KOHOJATEIbCTBE MPEIYCMOTPEHO CHeUUaNbHOe OCHOBAHUE NPUBHAHUS He-
delicmeumenbubim coenautenus 00 yriate aiuMeHToB. CorjalieHue MOXeT
OBITh IPU3HAHO HEACHCTBUTEbHBIM BCJIEACTBUE TOTO, YTO OHO HapyIaeT
uHTepeckl nojydaresss antuMeHToB (cT. 102 CK). I1pu aToM HeoOXonuMo
MMETh B BUY CJeAyIolIee.

Bo-nepebix, pedb UAET 0 BO3MOXKHOCTH IMPU3HAHUS HENEHCTBUTEIbHBIM
corjaiieHus o6 yriaTe aTMMeHTOB, KOTa MoIydyaTeIs MU aTMMEHTOB SIB-
JISIIOTCSI HECOBEPIIIEHHOJIETHHE IETH MO0 COBEPIIICHHOJIETHUE HEIeeCIIO-
COOHBIC YWIEHBI CEMbH. 3aKOH CO3AaeT NOTIOJTHUTEIbHYIO TapaHTUIO 3aIUThI
MpaB YKa3aHHBIX I'PaXkIaH MCXOs U3 TOTO, YTO COIJIAIIeHUs 00 yIaTe
aJTMMEHTOB 3aKJII0YAIOTCS UX MpeAcTaBuTeIsIMuU. JleiicTBUe paccMaTpu-
BaeMOro IpaBUJIa PacIIpOCTPaHSIETCsI Ha CUTYalluM, KOTaa MpeACTaBUTE b
He MPOSIBWII NOJKHOI 3a00ThI 00 MHTEpecax MPeacTaBIsIeMOro.

Bo-emopuix, cornalieHue MOXeT ObITh IPU3HAHO HENECTBUTEIbHBIM
B CJIyyae, €CJIM YCIOBUS MPEIOCTABICHUS COACPKAHMS TTOTyJaTesio alu-
MEHTOB CYIIIECTBEHHO HapyIIaloT ero MHTepechl. B yacTHOCTH, eciiu pa3Mep
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aJTMMEHTOB, YCTAaHOBJICHHBIN COIJIallIeHEeM CTOPOH 00 YIljiaTe aliMEHTOB
Ha HECOBEPILIEHHOJIETHUX AeTei, HUKE pa3Mepa aIMMEHTOB, KOTOPbIe OHU
MOTJIA OBl MOJIyYaTh MPU B3BICKAHUM aJIUMEHTOB B CYACOHOM MOPSIIKE.
B npyrux cirygasix BOIpoc o TOM, SIBJISIETCS JIM HapyILIEHUE CYIIIECTBEHHBIM,
pelaeTcs CyaoM KaXKIblil pa3 ¢ y9eTOM KOHKPETHBIX 00CTOSITEIbCTB eJIa.
Taxue HapylIeHUS MOTYT BbIpaxkaTbCsl, HAIIPUMEP, B U30paHUM CITOco0a
VILIaThl AIMMEHTOB, KpaifHe HEBBITOMHOI'O MX IOJTy4YaTei0. Y CTaHOBICHHBII
corjaleHueM MOpPSIIOK BhITUIATHI AIMMEHTOB TaKXKe MOXET CYIIIECTBEHHO
VIIEMJISITh MHTEePECHI TOJTydaTesst U T.1I.

B-mpembux, B Cyl ¢ ICKOM O TIPU3HAHMU COTJIAIIEHMS 00 yruiaTe ajau-
MEHTOB HEACHCTBUTEIbHBIM IO pacCMaTPUBAEMOMY OCHOBAaHMIO MOTYT
00paTUThCS:

— 3aKOHHbIE MTPEACTABUTEIN MOJIydyaTesieil aIMMEHTOB;

— OpraHbl OMEeKU U MOTIEYNTEIbCTBA;

— TIPOKYpOpP.

§ 3. B3blCKaHVe anMMeHTOB B cyae6HOM nopsaake

[To oGuieMy npaBuly aJIMMEHThI B3bICKUBAIOTCSI C POAUTENICH Ha He-
COBEPIICHHOJIETHUX AETE B JOJISIX OT 3apaboTKa U (MJIM) MHOTO A0XO/a.

PoauTenu BhIIIaUMBAIOT aJIMMEHTBI HA HECOBEPILIEHHOJIETHUX AETei
Ha OCHOBaHMM PEIICHUsI Cy/Ia B CJSAYIOIIMX pa3Mepax: Ha OIHOro pebeHKa —
' ,» Ha IBOUX J€TEN — ' ,» Ha Tpoux 1 Gosiee neTer — ! /, 3apaboTka u (uin)
MHOTO JI0X0/1a POAUTEICH.

ITepeuenb BUIOB 3apaboTKa U (UJIM) MHOTO TOXOAA, U3 KOTOPBIX TTPOU3-
BOIMTCS yAepKaHUe aIMMEHTOB, B3bICKMBAEMbIX HA HECOBEPILIEHHOJIETHUX
nereit, yrBepxaeH [ToctaHosiaenureM [1paBurenncrBa PD ot 18 urosst 1996 T.
No 841 (B pen. ot 1 anpenst 2019 1.)'. DTUM aKTOM MPEAyCMOTPEHO, UTO
yaepKaHUe aJJMMEHTOB MPOM3BOIUTCS U3 BCEX BUIOB 3apabOTHOM ILIaThl
(IeHeXXHOro BO3HArPaXKIEHMSI, COAEPXKaHUSI) U TOMOJHUTEIHBHOTO BO3HA-
rpaxkIeHUsI KaK 110 OCHOBHOMY MeCTy paboThl, TaK 1 3a pabOTY 110 COBME-
CTUTEJICTBY, KOTOPbIE MOJIYYalOT POAUTENIM B ICHEXHOM (HALIMOHATIBHOI
WM MTHOCTPAHHOI BaJIIOTe) M HATYpaJibHOM (hopMe, B TOM YUCIIE C CYMMBI,
HA4YMCJIEHHOM 110 Tapu(HBIM CTaBKaM, TOJKHOCTHBIM OKJIAJaM, 10 CIE/Ib-
HBIM pacleHKaM U T.II., C IpeMuii (BO3HATPaKICHUIN), UMEIOIINX PETYIsIpP-
HbII WM IIEPUOIUYECKUI XapaKTep, a TAKKe C BBIILIAT I10 UTOraM PaboThl
3a TOJl, C CYMM PailOHHBIX KO3(P(GUILIMEHTOB U HaA0aBOK K 3apabOTHOM

' C3 P®. 1996. 29 mionst. Ne 31. Cr. 3743; http//www.pravo.gov.ru-05.04.2019
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TaTe, ¢ CyMMbI aBTOPCKOT'O BO3HArpaXaeHMs, CO BCEX BUIIOB MEHCUIA,
CO CTUIIEHAWN U T.A. Y T.II.

Pasmep ykazannoix doaeil 3apaboTKa U (UJI1) MHOTO 10XO0IA MoXcem Oblmb
YMeHbueH uau ygeauder cyoom. I1py 3TOM YETKUX KPUTEPUEB, KOTOPHIMU
cJemyeT pyKOBOICTBOBATLCS CyIy, 3aKOH HE YCTaHABIMBAeT. YKa3bIBaeTCS
JIMIb, YTO U3MEHEHUE 3TUX J0JIeii BO3MOXKHO C y4ETOM MaTepUAIbHOTO WU
CEMEIHOTrO MOJOXEHUSI CTOPOH (M TUIaTebIIMKA, U TToTyJaTesis aluMeH-
TOB), @ TAK3KE MHBIX 3aCJY>KUBAIOLIMX BHUMaHUSI 00CTOSTENbCTB (1. 2 CT. 81
CK). Tak, cya MOXeT MPUHSITh BO BHUMaHUE, YTO IJIATEbIINK aJTMMEHTOB
SIBJISIETCST MAJIOUMYIIIUM, a MOJIyJaTe/Ib AIMMEHTOB JOCTaTOYHO 00ECIICUeH.
MoxeT ObITh YITEHO HAJTMUMeE APYTUX HECOBEPIIICHHOJIETHUX AeTei U (MK
WHBIX TPaxJaH, KOTOPBIX IJIATEJbIIUK aJJUMEHTOB 00513aH COAEPXKATh.
Ecnu B cyyae B3pICKaHMST A IMMEHTOB B YCTAaHOBJICHHBIX JOJISIX 3apaboTKa
U (MJIM) MHOTO I0XO0Ja Ha3BaHHbIE JIMIA OKAXYTCS B XYIIIEM MOJOXEHUN
B CPaBHEHMHU C TOJIyyaTeeM aTMMEHTOB, TO CyI MOXET YMEHBIIUTD pa3Mep
nonu. OcCHOBaHMEM YMEHBIICHMS UM YBEIUUCHUS pa3Mepa aTuMEHTOB
MOXET SIBUTBCSI COCTOSIHME 3M0POBbS TIJIaTEIbIINKA aTUMEHTOB UM €TI0
HECOBEPIIEHHOJIETHUX IeTel U T.1.'

Cy0 moocem onpeieIUTh pa3Mep aJTMMEHTOB, yIJIaYBaeMbIX Ha HECO-
BEPIICHHOJETHUX NETeH, 6 maepdoil 0eHelCHOl cymMme Uad 00HOBPEeMEHHO
8 doasx 3apabomka u (uau) uHo20 00x00a U 8 meepooil deHeICHOl cymme. DTO
BO3MOXKHO, €CJIM POAUTENb, 00SI3aHHBIN yIUIAUMBaTh AJIMMEHTHI:

— WMeeT HepeTyJISIpHbIi, MeHSIONMiics 3apaboTOK U (MJIM) UHOM 10-

XO0[;
— mojyJaeT 3apaboToK M (MJI1) MHOM JOXOJ MOJHOCTHIO WM YACTUYHO
B HaType WM B MTHOCTPAaHHOI BaJIIOTE;

— He uMeeT 3apaboTKa 1 (MJIM) MHOTO JT0X0/a.

Cya MOXET TaKMM K€ 00pa3oM OIpeAeIUThb pa3Mep aTMMEHTOB U B Py -
TUX CJIyYasiX, €CJIM B3bICKaHME aJJUMEHTOB B J0JICBOM OTHOIIIEHUHU K 3a-
paboTKy U (MJIM) MTHOMY JOXOIY POAUTENS HEBO3MOXKHO, 3aTPYIHUTEIHLHO
WJIM CYIIECTBEHHO HapyIlIaeT MHTEPEChl OMHOM M3 CTOPOH.

3akoH (1. 2 ct. 83 CK) yka3bpiBaeT KpUTEpUii, KOTOPBIM CIEAYET Py-
KOBOJICTBOBAThCS Cyy IIPU OMpeneeHuN pa3Mepa B TBepAOi TeHEXKHOM
CyMMe: HEOOXOIUMO CTPEMUTHCSI K TOMY, UTOOBI COXPAHUTD IS peOeHKa
MPEeXXHUI YPOBEHb €ro 00ecreYeHus, T.e. He TOMYCTUTh YXYIIIECHUS ero
nojoxeHus. Ho mpu aToM cyn noJikKeH yuuThiBaTh MaTepUabHOE U Ce-
MeMHOe TTOJIOKEeHME TIIaTebIIMKa U IMoJayJyaTesist aIMMEHTOB, a TakKxke
JIpyTHUe 3acyKMBalole BHUMaHUS OOCTOSATEIbCTBA. B pe3ynbraTe ypoBeHb

' Cu. . 8 IMocraHosnennst [neHyma Bepxosroro Cyna P® ot 26 nekabps 2017 r. Ne 56.
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00eCIeYeHHOCTH pebeHKa MOXKET KaK ITOBBICUTHCS, TaK U TTOHU3UTHCS.
Takwue e TpaBuia 0 B3bICKAHWM aJTMMEHTOB B TBEPIIOI IEHEKHOW CyMMe
JEMCTBYIOT M B TOM CJIy4ae, KOT/a MpU KaXXIoM U3 POIUTENIC OCTaloTCs
JeTH U aJIMMEHTHI B3BICKMBAIOTCST Ha peOCeHKa, OCTAaBIIIErOCs ¢ MEHee 00e-
CIICUCHHBIM POIUTEIICM.

3aKOH MCXOMWUT U3 TOTO, UYTO AJIMMEHTHI, B3bICKUBAEMbIE C POIUTENICH
B T10JIb3Y HECOBEPILIEHHOJIETHUX JIETe, NCITOIb3YIOTCS B MHTEPECcaxX 3TUX
neTeil. B 00IbIIMHCTBE CBOEM aIMMEHThI B IIOJTHOM 00BbeMe HCTIOIb3YIOTCS
Ha cofepKaH1e HeCOBEPIICHHOJETHHUX IeTeii. BIroHe momycTtMa cutya-
1IU$1, KOTJIa YacTh CYMM, TI0JTy4aeMbIX B KaUeCTBE aTUMEHTOB, MOXET ObITh
HWCTpayeHa Ha TEKYIIMe pacXobl, a YacTh UX Pe3epBUPYETCsl Ha Oymyiiee.
Ha ciyyaii B3pIcKaHUST aTUMEHTOB B MOJIb3Y AeTell, OCTaBIINXCS 0e3 Mo-
TIeYCHUS POOUTEICH M HAXOMSIIINXCS B BOCIIMTATEIBHBIX JINOO JICUeOHBIX
YUPEKICHUSIX, YUPEKACHUSX COIMATLHON 3alIUThI HACETICHUS U B IPYTUX
aHaAJIOTMYHBIX YupexneHusix, Cemeiinblii koneke PO (ct. 84) ycraHapauBaer
CIieIMajIbHbIC TTpaBUIa. ATUMEHTHI 3aYMCIISIOTCS Ha CUeTa STUX YUpexKae-
HUI, TIe YIUTBIBAIOTCS OTIEIBHO IT0 KaxkaoMy pedbeHKy. [Ipu octaBieHnn
peObeHKOM Ha3BaHHBIX YUPEKIEHUI CyMMBI, TIOJyYeHHbIE B KAYeCTBE aJli-
MEHTOB, TIEPEUMCIISIIOTCS] Ha CYET, OTKPBITHII Ha UMSI peOeHKa B OaHKe.
BmecTe ¢ TeM yupexxaeHsT MOTYT 3aCTaBUTh 3TU ACHBIU «pabOTaTh» — MO~
MeIIaTh CYMMBI &JIMMEHTOB B 0aHKH. B TakmX cIyJasix oJIOBMHA TOXOIOB,
TOJTy4aeMbIX B Pe3yJIbTaTe pa3MelleHUsl IEHEKHBIX CPEICTB, UCTIONb3YeTCsT
Ha cofiepXaHue IeTeil B Ha3BaHHBIX yUpexkneHusx. Bropast mojoBrHa 10xo-
JIOB BMECTE C CYMMOI1 aJJMMEHTOB 3aUCISIETCS] HA YKa3aHHBIN cYeT peOeHKa
TP OCTaBJICHUU UM YUPEXKICHUS.

Podumenu 06s3anbl codepicams c80ux cogepuieHHOAeMHUX Oemell, eCIN:

a) OHM A6AAOMCS HeMpPYOOCNOCOOHbIMU,

0) Hyxcoaromces 8 nomouwiy (HE UMEIOT BO3MOXHOCTHU CoaepXKaTh ceosl;
BOIIPOC O TOM, MOKHO JI CYUTATD JINIIO HYKITAFOIITUMCS, PEIIaeTCsT
BCSIKUIA Pa3 C yI€TOM BCEX OOCTOSITEILCTB KOHKPETHOTO JIENa).

B 21X cydasx alMMeHThI B3bICKMBAIOTCSI B TBEP/IOi IEHEXKHOM CyMMe.
I1pu onpeneneHun pasMepa aIMMEHTOB CY YUMTHIBAET MaTepHraIbHOE
¥ ceMeIHOe MOJIOXKEeHNEe 00eMX CTOPOH, a TaKKe APYTHE 3aCIyKUBAOIIIIe
BHUMAaHMSI UHTEpeChl. B TOM unciie MOXeT ObITh (M 10JKHO ObITh) YYTEHO
HaJIMYMe y COBEPILEHHOJETHEr0 HeTPYAOCIIOCOOHOTO pedeHKa, KOTOPhI
HYXXIIaeTCsl B [IOMOIIIM, CYTIPyra M CBOMX JeTeil, KOTOpbIe 00sS3aHbI €ro CO-
JePKaTh.

KpoMe ymnaThl almMeHTOB HECOBEPIIEHHOJCTHUM ACTSIM U HETPYIO-
CIMOCOOHBIM COBEPILIEHHOJIETHUM AETSIM ¢y Modcem 0053amb podumeneil
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yuacmeoeamsv 8 0ONOAHUMENbHBIX pacX00ax, BBI3BAHHBIX UCKIIOUNTEIb-
HBIMU 00CTOsITeNIbcTBaMU. K UMcily TaKx 0OCTOSITEILCTB, B YaCTHOCTH,
OTHOCSITCS:

— TspKeJiasg 001e3Hb;

— YBEYbS JIETEM;

— OTCYTCTBUE TIPUTOHOTO JIJIsSI TIOCTOSTHHOTO TIPOXUBAHUSI KUJIOTO

TTOMEIIEHUS;

— HeoOXOIMMOCTH OIIaThl ITOCTOPOHHErO yxoaa 3a geTbMu (c1. 86 CK).

PaccmaTtpuBas 310 TpaBMIO, BaXKHO MMETh B BUOY CJCOyIOIIEe.
Bo-niepBbIX, IpUBENEHHBIN TTepeueHb He3aKPbIThIi. Bo-BTOPBIX, BOMpoC
O TOM, SIBJISIETCSI JIM TO UJIM MHOE 0OCTOSITEILCTBO (B TOM YMCJIE M3 YKcia
Ha3BaHHBIX) UCKITIOYUTETbHBIM, PEIIaeTCs CYIOM B KaXKIOM KOHKPETHOM
ciydae. [1pu 3TOM UCKITIOYNTEIBHOCTD OOCTOSITENTHCTBA HE TOJDKHA TPAKTO-
BaThCsl KaK €T0 YHUKAJIBHOCTh, HETIOBTOPUMOCTb, YPE3BBIYATHOCTD U T.II.
M cKmounTeIbHOCTh 00CTOSITEIBCTBA ITPOSIBIISIETCS B TOM, U 9TO B-TPETHUX,
YTO OHO MOPOXKIAET MOTPEOHOCTh B pacxoaax, TOMOJHUTEIbHBIX K TEM
aJTMMEHTaM, KOTOPbIE B3LICKMBAIOTCS MJIM MOTYT OBITh B3bICKaHBI. Kpome
TOTO, CYIl TPU3HAET 0OCTOSITEILCTBO UCKITIOUUTEIbHBIM, €CJIM UMHTEPEC
pebeHKa 3aciaykuBaeT BHUMaHus. Tak, He CUMTAETCST UCKIIIOUUTETbHBIM
00CTOSITEILCTBOM, HAIOIIMM OCHOBaHUE ISl B3BICKAHUS C POAUTENEI 10~
TIOJTHUTEIBHBIX PACXOI0B, HECEHME 3aTpaT Ha OOyUeHUE.

Cyd moscem obsi3ams podumeneil NPUHAMb yHacmue 8 hPaKkmuvecku noHe-
CeHHbIX 00NOAHUMENbHBIX paAcX00ax, a makdice 8 OONONHUMENbHBIX PACX00ax,
Komopule Heobxo0umo npouszgeecmu 6 6ydyujem.

Pa3zmep cymMM, B3BICKMBAaEeMBIX C POOUTENICH B BUIE YIaCTHUS B JOIION-
HUTEJIbHBIX PacXonax («I0Jsl y4acTus»), OMPEAesIsseTCs CyIoM UCXOIs U3
MaTepUAIbLHOTO U CEMENHOTO TOJIOXKEHUS POAUTENCH U IETEM, a TaAKXKe
IPYTUX 3aCIYyXXKUBAIOIIUX BHUMAHMSI UHTEPECOB CTOPOH. C y4eTOM 3TUX
00CTOATETLCTB HA POAUTEIICH MOXET OBITh BO3JI0KEHA 00SI3aHHOCTD HECTHU
JIOTIOJTHUTENTbHBIE PACXOJIbI B ITOJIHOM 00bEMeE WJIM B KaKOI-TO 4acTH (B BUjIE
«I10JIM yJacTust»). [IprdemM eciiu yCTaHOBJIEHO, YTO MMEIOTCSI UCKITIOYUTE b~
HbIe 00CTOSITeNIbCTBA (TsKeJ1ast 00JIe3Hb U T.I1.), BJSKYIIUE TOTTOTHUTETb-
HBIE PACXOIbl, TO OCBOOOINUTH POIUTENEH OT YIACTHUSI B JOTIOJTHUTETLHBIX
pacxonax cyq He BIIpaBe.

B3bickaHue TPOM3BOAUTCS B TBEPAOI NCHEXKHOM CyMMe, yIIJIauBaeMOil
exemecsiyHo. [Topsimok yyacTusi B AOTMIOJHUTEIbHBIX pacxofax (Hampumep,
OyIyT JIN YIUTAYUBATHCSI COOTBETCTBYIOIINE CYMMbI HAUTMYHBIMU TEHbIaMU
Wi 0e3HATMYHBIMU IEHEXHBIMU CPEICTBAMI) OTPEIEIISIETCS C YYeTOM
Ha3BaHHBIX U MHBIX 3aCYKMBAIOIIMX BHUMAaHUsI MHTEPECOB CTOPOH.
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TpeboBaHMe 0 B3bICKAHUM aJTMMEHTOB B ITOJIb3y HECOBEPIIIEHHOJETHUX
JeTeit, a TakKe 00 y4acTUM B TOTMOJTHUTEIbHBIX pacxoaax MOXeT ObITh 3a-
SIBJICHO:

a)
6)
B)
r)

1)

POIUTENIEM, C KOTOPBIM IIPOKUBAET peOCHOK;

orekyHoM (TionieyuresieM) pederka (ct. 84 CK);

MPUEMHBIMU poauTeasamu pedeHka (ct. 84, 1. 3 ct1. 153 CK);
BOCIUTATEIbHBIMU YUPEKICHUSIMU, JIEUSOHBIMU YUPEKIACHUSIMH,
YYPEXKACHUSIMU COLIMAIBHOM 3allUThl HACEJCHUSI U IPYTUMU aHa-
JIOTUYHBIMU YUPEKACHUSIMU, €CJIA €T OCTAIUCh 0€3 MOoMeYeHMS
poauTeNeil 1 HaXoAsATCs B TaKUX yupexaeHusx (ct. 84, m. 1 cT. 147
CK);

YCBIHOBUTEJIEM, €CJIM COXPAHUJIUCh IpaBa U 00sI3aHHOCTHU 110 OT-
HOIIEHUIO K KOMY-T1n00 u3 poaureneii (ct. 137 CK);

OpraHOM OIEKM U MONEYUTEIHCTBA MIPU OTCYTCTBUU COLJIALIEHUS
poauTelieil 06 yIjiate aJMMEHTOB, IPU HENPEAOCTABICHUN CO-
JIep>KaHus1 peOeHKY U MPU HelpeabsIBIeHUU ucka B ¢y (1. 3 cT. 80
CK).

TpeboBaHMe 0 B3bICKAHUU AJTUMEHTOB C POAUTEICH B MTOJIb3Y HETPYIO-
CIOCOOHBIX COBEPILICHHOJETHUX IeTei, HY>KIAIOIIUXCS B IOMOIIH, a TAKXKe
00 MX y4acTHM B JOTIOJIHUTEIbHBIX PACXOIaX MOXKET ObITh 3asBICHO:

a)
6)

B)

CaMUMMU IeThMU;

ONEKyHaMMU, €CJIM IeTU IIPU3HAHBI CYJIOM HelleeCIIOCOOHBIMU BCJIE/I-
CTBUE TICUXUYECKOTO PACCTPOIICTBA;

MOIEYUTENISIMU, €CJIU IeTU OrPAHUYEHBI B I€ECIIOCOOHOCTU BCJIE -
CTBUE 3J10yNOTPeOICHUS CIMPTHBIMUY HATUTKAMU WJIM HApKOTUYE-
CKMMH BEIlECTBAMU.

TpydocnocobHule cogepuieHHONemHUe demu 00S3AHbL COO0ePICAMb CEOUX
podumesneil, €CIIA OHU SIBIISTIOTCS:

a)
6)

HETPYIOCIOCOOHBIMMU;

HYXIAIOIIMMUCS B IOMOIIY (HE UMEIOIIMMU JOCTAaTOYHBIX CPEICTB
K CYLIECTBOBAHUIO; 3TO OLICHOYHAsT KATETOPUST — BCAKMUIA pa3 BOIPOC
0 HYXIaeMOCTH B TIOMOILIM PELIAETCS CYIOM C YUETOM OOCTOSITEILCTB
KaXXJ0ro KOHKPETHOTO JIeJ1a).

Cosepuiennoremnue demu (KaK TPyIOCTIOCOOHBIE, TaK U HETPYAOCIIO-
COOHBIE) Mo2ym Obimb npUeAeueHbl K y4acmuro ¢ 00NOAHUMENbHBIX PACX00ax
no codepicanuro podumesneii (K BbITIIATE TeX ATMMEHTOB, KOTOPbHIE B3bICKM-
BAIOTCSI WJIK MOTYT OBITh B3bICKAHBI), ECIIU:

a)
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0) HaJlMYMe UCKJIIOUUTEIbHBIX OOCTOSITEILCTB MTOPOXKAAET JOTIOJIHM -
TeJIbHBIE PACXOJIbI;
B) IETH HE YYaCTBYIOT B HECEHMM 3TUX PACXOIOB.
AJIMMEHTBI B TI0JIb3Y POAMUTEJICH B3bICKMBAIOTCSI B TBEPAO IEHEXKHOM
cymMe. TOYHO TaK XKe OIpPeENENIeTCs U «I0JIs YYaCTUsI» B JOITOJIHUTEIbHBIX
pacxonax. COOTBETCTBYIOIIME CYMMBI BbIILIAYMBAIOTCS €XKEMECSIIHO.
[Tpu onpeneneHun pazMepa aTMMEHTOB cy0 yuumoleaem MamepuaibHoe
U cemeliHoe noaoJicerue pooumeneil u mpyoocnocoOHbIX COBEPUICHHONEMHUX Oe-
meil, a TAKXe APYTYe 3aCTy>K1Baolle BHUMaHUsI UHTepechl CTOpoH. Kpome
TOTO, IIPY B3bICKAHUU AJIMMEHTOB CYJI MOXKET Y4eCTh BCEX TPYAOCIIOCOOHBIX
COBEPILEHHOJIETHUX JETEI POAUTENSI HE3aBUCUMO OT TOTO, ITPEIbSIBJICHbI
TpeOOBaHMS KO BCEM JETSIM, K OHOMY M3 HUX WJIA K HECKOJIbKUM U3 HUX.
Tak, eciiv y poaureJisi TpOe AETeil U OH MPeIbsBIsICT TpeOOBaHUE JIUIIIb
K OJTHOMY U3 IeTel, TO, ECTEeCTBEHHO, OTpENEJsisl pa3Mep aAIMMEHTOB, CYIl
YYUTBIBAET, UTO aJIUMEHThI MOTYT ObITh B3bICKAHbBI U C JIETEi, K KOTOPhIM
TpeOoBaHMSs He 3asiBJieHbl. Takue xXe npaBuia ASMCTBYIOT U IIPU IIPUBJIE-
YEHUM K YYaCTHUIO IeTeil B JOMOJHUTEIbHBIX PACX0AaX, HO YIYUTHIBAIOTCS
BCE COBEPILIEHHONIETHUE T (HE TOJBKO TPYAOCITOCOOHBIE); CYIl UCXOIUT
M3 Ha3BaHHBIX U MHBIX 3aC/IYyKUBAIOIIMX BHUMAHUSI MHTEPECOB POAUTE/ICH
M BCEX COBEPILICHHOJIETHUX NeTell (He TOJbKO TPYIOCIIOCOOHBIX). DTHU Xe
00CTOSITEILCTBA YYUTHIBAIOTCS MIPU OIpPEAC/IEHUU MOpsiIKa HECEHUS 10-
MOJHUTEIbHBIX PACXOI0B.
TpeGoBaHMe O B3bICKAHUU aJIMMEHTOB B MOJIb3Y POAUTENICH, a TAKXKe
00 yJacTuH JeTeil B JOMOJHUTEIbHBIX PACXOIAX MOXET OBbITh 3asIBJICHO:
a) CaMUMU POIMUTEISIMU;
6) omeKyHamMu pOIuTesIeii, MPU3HAHHBIX HEIEeCIIOCOOHBIMU BCIICACTBIE
IICUXUYECKOTO PacCTPOMCTBA;

B) TOIEUUTEISIMUA POIUTENIEH, OTPAHUUEHHBIX B IE€CIIOCOOHOCTH B CBSI-
31 €O 3JI0yNOTPeOIeHMEM CITMPTHBIMU HAITMTKAMU WJIK HApKOTUYe-
CKMMH BEIlECTBAMU.

Llemu moeym 6bimb 0c8000xc0etbl Cy0omM om 0083AHHOCMU COOepIcams
podumeseil, €CIA YCTAHOBJIEHO, YTO POIUTEIU YKIIOHSIUCH OT UCITOIHE-
HUsI 00s13aHHOCTEI poauTeseit (He 3a00TUINCH O 3M0POBbe, (PU3NYECKOM,
MICUXUYECKOM, JYXOBHOM M HPaBCTBEHHOM Pa3BUTUU IETEH, YKIOHSIIUChH
OT UCIOJIHEHUST 00S13aHHOCTH 110 COIEPXKAHUIO AETEi U T.II.).

JleT He HeCyT 00sI3aHHOCTH CONEPKATh POAUTENICH, KOTOPBIE JIUILIEHbI
POIUTEIBCKUX IIPaB.

Cynpyeu doasichbl mamepuanvHo noddepicugams opye opyea (1. 1 ct. 89
CK). B 6GonplInHCTBE citydaeB TaKasl IOIAepKKa OCYILIEeCTBIsIeTCsT Oe3 UC-
MOJIb30BaHUST KAKUX-JIM0O0 MPaBOBbIX (hOpM (HET OpayHOTro J0roBopa, Co-
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rJaleHust 00 yIuiate aJMMEHTOB, PEIIeHNSI CYIa O B3bICKAHMU aJIMMEHTOB
U T.1.). BMecTe ¢ TeM cemeliHoe 3akoHoaaTeabCcTBO (M. 2 ¢T. 89 CK) npen-
yCMaTpUBaeT BO3MOXHOCTh B3bICKAHMST aITUMEHTOB B CyIcOHOM MOPSIIKE
(ecnu HET aJTMMEHTHOTO JIOTOBOPA) B TTOJIL3Y OMHOTO U3 CYIIPYTOB C IPYroro
cynpyra. COOTBETCTBYIOLLMM NIPaBOM HaJeJIEHBI:

a)

6)

B)

HETPYIOCTIOCOOHBIN HyKnatouiicst cynpyr. Hyxnarommmucs cum-
TAIOTCS JIMLIA, HE UMEIOIIUE TOCTATOYHBIX CPEJICTB K CYIIIECTBOBAHMIO
(siBAISIETCS M CYOBEKT HYXKIAIOIIMMCSI, PEIIAETCsI CYI0OM C yYETOM
KOHKPETHBIX 00CTOSITEIHCTB KasKIOTO JeJIa);

JK€Ha B IeproJl 0epeMEeHHOCTH 1 B TEUEHHE TPEX JIET CO THS POXKIe-
HUs 0011eTo pebeHKa;

HY>KIAIOIIMICS CyNPYT, OCYILIECTBSIONIMIA yXO/1 32 O01IUM peOeH-
KOM-WHBAJIMIOM IO TOCTIMKEHMST peOeHKOM Bo3pacTa 18 jer mim
3a O0LIUM PeOEHKOM — UHBAJIUIOM C feTcTBa I rpymmsl.

Crenys 6ykBe 3akoHa (1. 2 cT. 89 CK), B ykazaHHBIX CTy4asix aIMMEHTbI
B3bICKMBAIOT MPU CICAYIOLINX YCIOBUSIX:

a)

6)
B)

CYNPYT, K KOTOPOMY MPEIBSIBICHO TPeOOBaHME, OTKA3BIBACTCS Ma-
TepUAaJIbHO MOIAEePKUBATh APYroro cyrpyra. Kak mpeacrasisiercs,
0 TAaKOM OTKa3e B 3aKOHE TOBOPUTCS B CAMOM IITMPOKOM CMBICJIE.
OTKa3 MOXET ObITh BbIPaKe€H aKTUBHBIMU JACHCTBUSIMU, MOXET ObITh
«MOJIYaIMBbIM». BbIBaeT, 4To MaTepuaabHas MOAAEPXKKa OKa3bl-
BaeTCs, HO, 10 MHEHUIO IPYroro Cyrnpyra, UMeIOLIEro npaBo Ha ee
MTOJIydeHNE, IBIIIeTCST HenocTaTouHoM. [To-BuanMoMy, aTMMEHTEI
OyIyT B3bICKAHbI JaXKe B TOM CJiy4ae, KOrja CyIpyr, IMOJIydalouii
JOCTaTOYHYIO MOIIEPXKKY, TPEOYET B3bICKAHMS A TUMEHTOB B Cy1e0-
HOM TIOpsIIKe (B pe3ysibTaTe MpeoCTaBIeHue coaepkaHust B J00pO-
BOJILHOM TIOpsIIKE OyIeT 3aMeHEHO BBITIATOM aTMMEHTOB);
OTCYTCTBYET corJjlallieHue 00 yIiaTe aJMUMEHTOB;

CyIpyr, 00sI3aHHbII OKa3bIBaTh IOAAEPXKKY CYIIPYry, MMEoIe-
My TIpaBO Ha ee TojlydeHue, ob1anaeT He0OOXOAUMBIMHU JIJIST ITOTO
cpenctBaMu. M 3TOT BOIpoc BCSIKMIA pa3 pelaeTcs CyJI0oM € y4ETOM
KOHKPETHBIX 00CTOSTENLCTB Aejia. Kak mpaBuiio, eciiv cymnpyr, 00si-
3aHHBIA yIUIAYUBATh aJIMMEHTHI, pacrojaraeTr 00IblINM KOJUde-
CTBOM CPEIICTB, HEXKEJIU CYIIPYT, UMEIOIINIA TTPaBO Ha X MOJyYeHUE,
TO CYMTAETCS, UTO MEPBBIN pacIioaracT CpeacTBaMM, HEOOXOINMBI-
MU JIJIs1 BBIIUIATHI aJIMMEHTOB.

OmHaKO MCK O B3BICKAHUM aJITUMEHTOB C CYIIpyTa (OBIBIIIETO CYIIpyTa)
MOXKET OBITh YIOBJIETBOPEH CYIOM, €CJIM B3BICKAHNE C OTBETYMKA AJTUMEHTOB
He MPUBEIET K HEBO3MOXHOCTH YIOBJIECTBOPEHMSI JKU3HEHHBIX ITOTPEOHO-
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CTel MJaHHOTO JINIIA U YJICHOB €T0 CeMbH, KOTOPBIX OH ITO 3aKOHY 00sI3aH
comepKaTh 3a CUET CPEICTB, OCTABIIIMXCS TTOCJIE YIIATHI aTUMEHTOB'.

B HekoTOpBIX ciiydyasix 3aKOHOM IIpenyCMaTPpUBAETCsl 00SI3aHHOCTD
OBIBILIMX CYIIPYTOB MaTepUaIbHO MOAAEPXKUBATh ApyT apyra. B cumy cT. 90
CK P® B cyneGHOM MOpPsIIKE MOTYT OBITh B3bICKAHBI AJIMMEHTHI C OBIBILIETO
cympyra, 001a1alIIero He0OOXOTUMBIMHU TSI 3TOTO CPEACTBAMM, B ITOJIb3Y:

a) ObIBIIEH XKeHbBI B IEPUOJ OEPEMEHHOCTHU U B TEUEHUE TPEX JIET CO THS
POXAEHUsI 0011Iero peOeHKa;

0) HyXIarouIerocs ObIBIIETO CYMpyTa, OCYIIECTBISIOIETO YXO/I 3a 00-
UM peOEHKOM-MHBAIUIOM A0 JOCTHXKEHUST peOEHKOM BO3pacTa
18 et unu 3a 00LIUM peOEHKOM — MHBAJIMAOM C AeTCTBA | rpymIihI;

B) HETPYIOCHOCOOHOTO HYXKIAIOIIErocsl OBIBIIIETO CYIpyra, CTaBIIETO
HETPYIOCIIOCOOHBIM 0 PAacTOpPKeHUs Opaka Wu B TeUEHUE roja
C MOMEHTa PacTOp>KeHUsI Opaka;

I) HYXIAWIIEerocs CyIrnpyra, JIOCTUTIIEro MMEHCUMOHHOIO Bo3pacTa
He MOo3QHee YeM uepes MATh JET ¢ MOMEHTa pacTOpXKeHMsT Opaka,
€CJIM CYTIPYTY COCTOSUTH B OpaKe ITUTEIbHOE BpeMsl.

EctecTBeHHO, YTO MpemnocTaBleHUE COAePKaHUsI OBIBIIEMY CYTIPYTY
MOXET OCYIIECTBISIThCS B IMOPSIIKE M HA YCIOBUSX, MPEAYCMOTPEHHBIX
OpayHBIM JOTOBOPOM WJIU COTJIAIlIeHUEM 00 yIjiaTe aTiMEHTOB.

ANUMEHTHI cynpyraM (OBIBIIMM CYMpPyTraM) B3bICKUBAIOTCS 6 maeepdoii
denedxcHoil cymme, KOTOpasi MOJKHA BBITIJIAYMBAThCS exkeMecssayHo. Pazmep
ATMMEHTOB OIpPENENsSIeTCs] CYOM UCXO/S U3 MAaTepUAIbHOTO U CEMEHHO-
IO TIOJIOKEHUS CYTIpyToB (OBIBIIMX CYIIPYTOB) U IPYTUX 3aCay>KUBAIOIINX
BHUMaHUSI UHTEPECOB CTOPOH.

[Tpu pemeHun Bompoca o B3bICKAHWM aJIMMEHTOB B IOJIb3Y CYIpyTa
(ObIBILIETO CYTIpyTa) ObLIO ObI HEMPAaBUILHO UTHOPHUPOBAThL MPUYMHBI HETPY-
JIOCITOCOOHOCTH 3TOTO CYIIpYyTa, MPOYHOCTb CEMEMHBIX CBSI3€i, MOBEACHNUE
cynpyroB B Opake. CooTBeTCTBEeHHO 3aKkoH (cT. 92 CK) nmpenycMarpuBaer,
YTO CYII MOXET OCBOOOIUTH CYIIpyra OT 00SI3aHHOCTHU COAEPKaTh APYTOro
HETPYIOCIIOCOOHOTO HYKIAIOIIIETOCsI B TOMOIIM CYTIpyra Wiu OrpaHUIUTh
3Ty 00SI3aHHOCTD OIpeNeIeHHBIM CPOKOM KakK B epuoj Opaka, Tak 1 Iocie
€0 PACTOPKEHMUSI:

a) B cJIyyae eclii HeTPyd0CIMOCOOHOCTh HYXKAAIOLIErocsi B TOMOIIM
Cymnpyra HacTyIuia B pe3yJbTare 3JI0yNOTPeOIeHUS] CIUPTHBIMU
HAIlUTKAMU, HADKOTUYECKMMU CPEICTBAMU UJIM B PE3YJIbTATE CO-
BEpILIEHUS UM YMBIIIUIEHHOTO npecTyruieHus. Kak nmpeacrasnsieTcs,
TO OOCTOSITENIbCTBO, HACTYIMMWJIA I HETPYIOCIIOCOOHOCTD 10 Opaka,

' Cwm. TocranosneHne [Tnenyma Bepxosroro Cya ot 26 neka6ps 2017 1. Ne 56.
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6)

B Iiepuof1 Opaka Uiy IOCJIe €ro PaCTOPXKEHUSI, IPU IPUHSITUU pellie-
HUS1 00 0OCBOOOXKICHUM OT 00SI3aHHOCTH YILIauMBaTh aTMMEHTHI JTMOO
00 OrpaHUYEeHUHU €€ OIPeeICHHBIM CPOKOM 3HAYEHUST HE UMEET;

B clly4ae HENPOAOKUTEIBHOCTU MPeObIBAaHUSI CYIIPYroB B Opake.
Bompoc o Tom, sIBIIsIeTCsl I CPOK MpeObIBAHUSI CYTIPYroB B Opake
HETPOIOJIKUTEIbHBIM, PEIIAeTCs CYJI0M B KaXXIOM KOHKPETHOM
ciydae (IIPUHSITO CUMTATh HEMPOIOJIKUTEIbHBIM CPOK JIO IISITH JIET);
B CJIydae HeJOCTOMHOIO MOBEICHUS B CEMbE CYIIpyTra, TpeOYIOIIEro
BBIILJIAThI AIMMEHTOB. Borpoc o ToM, ObLIO Ji ITOBEACHUE CyIpyra
B CEMbE HEJIOCTOMHBIM, PEILIAETCS CYAOM C Y4EeTOM KOHKPETHBIX 00-
CTOSITEJILCTB Jesia. MOTYT OBITh YUTEHBI KaK HEMMYIIIECTBEHHBIE, TaK
M MMYIIECTBEHHbIE OTHOLIEHHUSI B ceMbe. Tak, MOXET ObITh ITPUHSITO
BO BHUMaHUE TO, YTO CYNpPYT, TPEOYIOIIMI1 BhITIATHI aIUMEHTOB,
pacxomoBalt o01Iee UMYIIECTBO CYIPYToB B YIIEpO MHTEpECaM CEMbH,
He 3a00TUJICS O 310POBbE, (PU3UUECKOM, IICUXMYECKOM, JYXOBHOM
M HPaBCTBEHHOM BOCIIUTAHUM JETEH, YKIOHSIICS OT MaTepuaibHOI1
MOAAEePKKHU CYMpyra U T.I1.

B ciyuyae npusHaHust Opaka HeIeCTBUTEIbHBIM 000p0Cco8ecmHblLil CYTIPYT
TaK:Ke BIIpaBe 00PAaTUThCS B CYJI C UCKOM K OBIBILIEMY CYIIPYTY O B3bICKAHUU
amuMenToB (11. 4 c1. 30 CK)".

Kpowme ponureneii, neteit, cynpyros (OBIBIIMX CYTIPYTOB) MPY HATUIUU
OIpeneIeHHbIX OPUANIYECKUX (DAKTOB a1uMeHmHble 00513amenscmea Hecym
u dpyeue 4aeHvl cembll.

Bo-niepBbIX, 6pambs u cecmpubl JOIXKHBI TIPEAOCTABIATh COACPXKAHUE
(YyrutaumBaTh aIMMEHTHI) CBOMM OpaThsIM U CeCTpaM, eCJIN:

a)

6)

B)

X OpaThbsl U CECTPHI, SBJSIOLIMECS HECOBEPILIEHHOJIETHUMU UJIU CO-
BEPIIEHHOJETHUMHU HETPYAOCTIOCOOHBIMU, HYKIAIOTCS B IOMOIIIH;
HECOBEPIIIEHHOJIETHUE HYXIAIOIIMECs] B TIOMOIIM OpaThsl U CECTPhI
HE MOTYT MOJYYUTh COIepKaHUe OT CBOMX pOAUTENIei (poauTeau
YMEPJIU, SIBJISIIOTCS HETPYIOCITOCOOHBIMU, HYKIAIOIIMMUCS B MO-
MOILLM WIX NIPEAOCTABIAEMOE UMU COAEPXKAHUE ABHO HELOCTATOYHO
U T.1L.);

HY>XJAIOIIMECH B TIOMOILM COBEPIIEHHOJIETHUE HETPYIOCIIOCO0-
HbIE OpaThsl M CECTPHI HE MOTYT MOJYYUTh COAEPKaHUE OT CBOUX
TPYIAOCIIOCOOHBIX COBEPIIEHHOJETHUX AETeH, CYNpyroB (OBbIBIINX
CYIIPYTOB) WY OT poauTeseii (HeT AeTeld, CYIpyT 110 yCTaHOBIEHHBIM
3aKOHOM OCHOBaHUSIM OCBOOOXKIEH OT 00s1I3aHHOCTH COAEPKATh He-
TPYAOCTIOCOOHOTO HYKIAIOIIETOCs B TOMOIIM CYIIpyra U T.I1.);

' Cm. 11. 42 IMoctanopnenus [neHyma BepxosHoro Cyna P® ot 26 neka6ps 2017 1. Ne 56.
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T) OpaThs U CeCTPHI, K KOTOPBIM 3asIBICHO TpeOOBaHME 00 YIIIaTe aju-
MEHTOB, 00JI1a1al0T HEOOXOAUMBIMMU JIs1 3TOTO cpeacTBamu (cT. 93
CK).

Bo-BTOphIX, dedywiku u 6adywku 00s13aHbI COAePKaTh BHYKOB (YILIauu-

BaTh B X ITOJIb3Y AJIMMEHTHI), €CIIH:

a) BHYKWU, SIBJISIIOLIMECS] HECOBEPIIEHHOJIETHUMU WU COBEPILIEHHO-
JIETHUMU HETPYIOCITOCOOHBIMM, HYXKIAIOTCSI B TIOMOIIIH;

0) BHYKM (KaK HECOBEPIIECHHOJIETHUE, TAK M COBEPIIEHHOJIETHHE HETPY-
JIOCTIOCOOHBIC) HE MOTYT MOJIYUUTD COMEPKaHUE OT CBOMX POIUTENICH.
Kpowme Toro, eciu peub et 0 B3bICKAHUU AJIUMEHTOB B TIOJIb3Y
COBEPILIEHHOJETHUX HETPYIOCITOCOOHBIX BHYKOB, TO aJIMMEHTBI OY-
IyT B3BICKAHBI, €CJIM COEePKaHUE HE MOXET OBITh MOJy4eHO STUMU
BHYKaMU OT CBOUX CYNIPYTOB (OBIBIIINX CYIIPYTOB);

B) 06a0yllIKK U JeAyIIKU, K KOTOPBIM 3asiBJI€HO TpeOOBaHUE O Mpeno-
CTaBJICHUU COJlepKaHUsI, 00JIafaloT HEOOXOAMMBIMHU TSI TOTO CPeJi-
ctBami (cT. 94 CK).

B-TpeTbnx, TpynocmocoOHbIE COBEPIICHHOJICTHUE HYKU MTOJDKHBI CO-

JepKaTh AeAYLIKY 1 0a0yIIKy (YIJlauuBaTh UM aTUMEHTbI), €CIIU:

a) neayiika u 6a0ylIka siBJISIOTCS HETPYA0CHOCOOHBIMU;

0) HYXIarTCs B TTOMOIIIN;

B) HEBO3MOXHO ITOTyYeHIE UMM COIEPXKAHUS OT MX COBEPIIICHHOICTHUX
TPYAOCTIOCOOHBIX JETel WK OT Cyrpyra (ObIBILEro Cymnpyra);

I) BHYKHM O0JIaalOT CPEACTBAMU, HEOOXOIUMBIMMU JIJIS IPEIOCTABICHUS
conepxkaHus (I yriaaTel anuMeHToB) (cT. 95 CK).

B-4eTBepTHIX, TPYIOCTIOCOOHBIC COBEPIICHHONICTHUE 80CAUMAHHUKU
00s13aHbI COIEPKATh CBOMX (haKTMUECKUX BOCITUTATEJIEH, KPOME OTIEKYHOB
(TorteuurTenieit) U IPUEMHBIX POAUTENEH, eClu:

a) akTnueckre BOCIIUTATENN — JIMLIA, OCYIIECTBIISIIONINE (DAaKTUYECKOe
BOCIIMTaHUE W COMEPKaHNE HECOBEPIIICHHOJCTHUX IETE, SIBISIOTCS
HETPYIOCITOCOOHBIMU;

0) HYXIarTcs B TOMOIIIN;

B) HE MOTYT IMOJYYUTh COAEPKaHKME OT CBOMX COBEPIIICHHOJIETHUX TPY-
TMOCITOCOOHBIX ACTei MM OT CYIIPYyroB (OBIBIIMX cymnpyroB) (1. 1, 3
cT. 96 CK).

B-nigThIX, TPYAOCTIOCOOHDBIE COBEPILIEHHOJIETHUE NACLIHKU U NAOYEPULbL

TOJDKHBI COepKaTh OTYMMa U Mauexy (yIiayuBaTh MM aJIMMEHTHI), €CIIU:

a) OTYMM U Madexa SIBJISIIOTCS] HETPYIOCIIOCOOHBIMMU;

0) HYXIarTCs B TOMOIIIN;

B) BOCITMTBIBAIM U COIECPXKAJIN CBOVMX MACHIHKOB WJIU TTaJ4epUIL;
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T) He MOTYT IMOJYYUTh COAEPKaHKUE OT CBOMX COBEPIICHHOJIETHUX TPY-
JIOCTIOCOOHBIX I€TEI UJIK OT CYNPYroB (OBIBIINX CYIIPYTOB);

1) TIACBIHKU Y Maa4epHuIlbl 001agal0T CPENCTBAMM, HEOOXOIUMBIMM JIJIST
MpenocTaBiIeHus cofaepkaHus (yraaTel amuMeHToB) (11. 1 ct. 97 CK).

Cyn MOXeT 0CBOOOAUTh BOCIIMTAHHUKOB, MACHIHKOB U Maauyepull OT
00513aHHOCTH COAePXKaTh COOTBETCTBEHHO (PaKTUUECKUX BOCITUTATECH,
OTYMMA U Mavexy, eClIu:

a) hbakTUYECKME BOCTIMTATEIM, OTIYMM 1 Mauyexa ComepKaau U BOCIIH-
TBIBAJIM COOTBETCTBEHHO BOCITUTAHHUKOB, MAChIHKA 1 MaguYepUILy
MEHee TISITH JIET;

0) comepaHue M BOCIIUTaHUE BOCITUTAHHUKOB, ITACBIHKOB U MaT4epuIl
OCYIIECTBIISITIOCH HeHAJIeXKaluM 00pa3oM (YpOBEHb COAEpKaHUS
ObLT HU30K, XOTSI UMeTach BO3MOXHOCTD MPEAOCTABISTh €ro B He-
00X0IMMOM 00beMeE, HE TIPOSIBIISIIOCH TOKHOM 3a00ThI O 310POBbE
neteit u T.11.) (1. 2 ct1. 96, 1. 2 c1. 97 CK).

Bo Bcex Ha3BaHHBIX Clydyasx pa3Mep aJMMEHTOB MOXET OBITh OIpee-
JIEH COTJIallIeHUEeM CTOPOH, a MPU €r0 OTCYTCTBUU — pelleHrueM cyna. Cyd
83blCKUBaAem aruMeHmbl 6 meepdoil deHedcroll cymme. I1pu onpeneneHun pas-
Mepa aJJMMEHTOB CYIl UICXOIUT U3 MaTePUATIbHOTO 1 CEMEITHOTO IMOJIOXKEHMS
TUIATEeIBIIMKA U TIOJIyYaTesIs aTMMEHTOB, a TAKKe APYTHX 3aCTy>KUBAIOIINX
BHUMAaHUSI UHTEPECOB CTOPOH.

Ecnu comepaTh WieHa ceMbM, TPEOYIOIIETO YIUIaThl AIMMEHTOB, 00sI-
3aHbl OJHOBPEMEHHO HECKOJIBbKO JIMII, CYNl YCTAaHABIMBAET, KaAKyl0 CYMMY
JIOJDKEH yIUTAauMBaTh KaXIbli CyObeKT. [Ipu 3TOM yuuThIBaeTCsl MaTepu-
aJTbHOE U CEMEMHOE MOJIOXKEHME KaXKIOTO U3 ITUX JIMII.

Cyn MOXET Yy4eCTh BCeX JIMI, O0sSI3aHHBIX YILIauMBaTh aIUMEHTHI, He-
3aBMCHMO OT TOTO, IIPEIbIBICH UCK KO BCEM 3TUM JIMLIaM, K OMTHOMY WU
K HECKOJIbKUM U3 HUX.

YnnaunBaloTcsl aIMMEHTHI, B3bICKMBaeMble M0 PEIIEHUIO Cyla, ejce-
mecsauno (c1. 98 CK).

CrenyeTr UMeTh B BUIY, YTO CYI MOXET OTKa3aThb BO B3bICKAHUM ajIu-
MEHTOB COBEPIIIEHHOJIETHEMY Je€CIIOCOOHOMY JIMILY, €CJIM OHO COBEPIIIMIO
B OTHOILEHUM JIMIIa, 00SI3aHHOIO YIIJIAYUBaTh AJIMMEHTHI, YMBIIIJICHHOE
MPeCTyIUICHWE WIM B CIydyae HEIOCTOMHOTO TTOBEIECHMST COBEPILIEHHOIET-
HEro JeecrnocooHoro juiia B ceMbe (1. 2 ¢T. 119 CK).

B nepuon cyiecTBoBaHUS aTMMEHTHOTO 00sI3aTeNIbCTBA, TTOPOXKICH-
HOTO IOPUANYECKUM COCTaBOM, BKJTIOUAIOIIMM B Ce0s1 pellieHue Cyaa, MO-
JKeT UBMEHUTBCSI MaTepUaabHOE WIM CeMEHOE TTOIOKEHHE TUIaTeIbIIKa
aJTMMEHTOB U (MJIN) TIoJIyyaTesis aTuMeHToB. Hampumep, y riarenbiimka
aJMMEHTOB POIMJIMCH JETH, U OHU HAXOISITCS B XyAIIeM MaTepUaaIbHOM
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MOJIOXKEHU U, HEXEIU TTOJyYaTesib AIMMEHTOB; MAaTEPUATIbHOE MOJIOXKEHUE
riaTeblMKa aIMMEHTOB, YILUIAUYMBAEMbIX B TBEPAON IE€HEXHOU CyMMe,
MOXET CYLIECTBEHHO YAYUYIIUTHCS U T.1I.
Cyo0 enpase uzmeHums ycCmaHo8AeHHbLI pamep airumMeHmos Uu 0CBO00-
JIUTb JINLIO, O0SI3aHHOE YIIJIAYUBATh AIMMEHTBI, OT UX YILJIAThI, €CJIU:
a) 3asBJICHO COOTBETCTBYIOIIIEE TPEOOBAHUE TLIATEIBIIMKOM WU MOJTY-
yaTesaeM aJTMMEHTOB;
0) mocJyie yCTaHOBJEHUS CYIOM pa3Mepa aIMMEHTOB M3MEHWIOCH Ma-
TepUaabHOE UM CEMENHOE MOJIOXKEHUE OTHOMN U3 CTOPOH. MokeT
OBITh YYTEH U MHOM 3aC/Ty>KUBAIOUIMI BHUMAHUSI UHTEPEC CTOPOH
(. 1 c1. 119 CK).

§4. nopﬂp,OK ynnatbl N B3blICKaHNA alIMMEHTOB

Kaxk paHee 0TMEYaoCh, dAUMEHMbL MO2YH YAAAUUBAMbCS HA OCHOBAHUU
coenauienus 00 yniame anuUMeHmos, a Npu OMCymCcmeul Co2AaueHus — 6 co-
omeemcmeuu ¢ cy0ebHbiM aKmom.

CornanieHus 00 yruiaTe aaMMeHTOB 10 00IIEeMY TTPaBUITY UCTIOTHSIOTCS
n06poBosibHO. Eciiu, ogHako, Juiio, 00s13aHHOE YILIauMBaTh aJIMUMEHTHI,
YKJIOHSIETCSI OT MCITOJIHEHUSI JaHHOI 0013aHHOCTH, TO HET HEOOXOAMMOCTHU
00paIIaThCs B CYII, TTOCKOJIbKY COTJIAallIeHUE 00 yIIaTe aTUMEHTOB 26.159eM-
cs1 uchoanumensuuim dokymernmom (1. 2 c¢r. 100 CK) (Hapsimy ¢ UCTIOTHM-
TEJIbHBIM JIMCTOM ¥ MHBIMU JOKYMEHTAMMU, TIEPEUNCIEHHBIMU B CT. 12—14
DenepanbHoro 3akoHa «O0 MCITOJHUTEIBHOM MPOU3BOACTBE» (B peil.
ot 30 nexadbpst 2020 1.)"). B aTOM cilyuae coryaiieHue mpeabsaBIsieTCs B af-
MUWHUCTPAIIUIO OPraHU3aIMU 110 MECTY paOOThI IIATEIbIINKA aTUMEHTOB
WU Cy1eOHOMY IIPUCTaBy-UconHuTe0. ECliu coraliieHue mpeabsBieHO
aIMUHKMCTPALIMKM OPTaHMU3ALIMK IO MECTY Pa0OThI IUIATe/IbIIMKA ATMMEHTOB,
OHa 00s13aHa IIPOM3BOAUTH YAEPXKAHUE AIMMEHTOB, IIPEAYCMOTPEHHBIX CO-
[JIalIeHUEeM, U TepeiaBaTh X MoJIydaTellio aliMeHToB. Eciu cornanieHue
00 yIiiaTe aTMMEHTOB MPEIbSIBISETCS K UCTIOJTHEHUIO CyIeOHOMY MMpUCTa-
BY-UCIIOJIHUTEJIIO, TO IIPU MOJIOXUTEILHOM PEIIEHUM BOMPOCa O IMPUHITUI
HMCIIOJIHUTEJIBHOTO TOKYMEHTa (B JTaHHOM CJIydae — COIJIallieHus 00 yruiaTe
aJINMEHTOB) BO30YXKIAaeTCs UCTIOJTHUTEIbHOE MTPOU3BOACTBO (CydeOHBIN
MPUCTAB-UCIIOJHUTE]Ib MOXET BO3BPATUTh UCIIOJHUTEIbHBIA JOKYMEHT
B Clly4yae IMpeabsBIeHUs UCIIOIHUTEIbHOIO JOKyMeHTa 06e3 COOI0AeHUS
MpaBUJI O TEPPUTOPUATILHOM MOACYIHOCTH, YCTAHOBIEHHOM MEXIy ITOpa3-

' Poccwmiickast razeta. 2007. 6 okT. Ne 223; http//www.pravo.gov.ru, 30.12.2020
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NMEJCHUSIMU CyIeOHBIX MPUCTABOB-UCIIOIHUTEICH, TIPSIbIBACHNUS KOITNT
HCITOJTHUTEbHOTO TOKYMEHTA B3aMeH MOIJIMHHMKA U T.1.).

ITprHSB K UCTIOJTHEHUIO VCTIOTHUTENbHbBIN JOKYMEHT, CyI€OHbII MpU-
CTaB-UCITOJTHUTENIb BBIHOCUT MOCTAHOBJIEHUE O BO3OYXXIEHUU UCTIOJTHU-
TeJIBLHOTO TTpou3BonaCcTBa. [Ipy 3TOM 3aKOHOM YCTaHABIMBACTCSI CPOK UIST
JTOOPOBOJIBHOTO UCTIOJTHEHUS TIIATE/IBIIIMKOM aTMMEHTOB CBOMX O0sI3aH-
HOCTEe!. DTOT CPOK M3BEILEHUS JOJDKHUKA O (haKTe COCTABISIET MATh NHE
CO IHS BO30YXIEHUS UCIIOJHUTEIBHOTO MPOU3BoACTBa. OTHOBPEMEHHO
TUTATENIBIINK AJIMMEHTOB TIPEayIpeXmIacTcsI, YTO B CiIydae, eCiau 100po-
BOJIBHOTO MCITOJTHEHUSI 00SI3aHHOCTE! HE MPOU30MIACT, UCTIOTHUTEIbHBIN
JMOKYMEHT MOJIEXXUT MPUHYIUTETbHOMY UCTIOJTHEHUIO C B3bICKAHUEM KC-
TMOJIHUTEJILCKOTO cOopa U PaACXOJ0B MO COBEPILICHUIO UCITOJHUTEIbHBIX
MEeUCTBUI. YTpo3a TOTO, YTO P MPUHYIUTEILHOM UCTIOTHEHUH PACXOIBI
JMOJDKHUKA BO3PACTYT, CTUMYJIMPYET €r0 K JOOPOBOJIbHOMY MCIIOJTHEHUIO
corJjaileHus 00 yriare aTuMeHTOB. Mepoii MPUHYAUTEIbHOTO UCTIOJTHEHUST
SIBJISIETCSI OOpallleHUe B3bICKaHUS Ha 3apa0O0THYIO IUIATy, MEHCUIO, CTUTICH-
IIATO I MHBIE BUIBI JOXOIOB NOJDKHMKA, HA UMYIIIECTBO JOJKHMKA ITyTEM
HaJIOXEHMS apecTa Ha UMYILIECTBO 1 €ro peajin3aluu v T.J1.

Takum o6pa3om, MpuU3HaAHKE COrJIalleHUsI 00 yrulaTe aIMMEHTOB UCITOJI-
HUTEJIbHBIM IOKYMEHTOM YIPOILAET MPOLIECC €r0 UCIIOTHEHUSI, TOCKOJbKY
He TpeOyeTcs cyaeOHas Impolieaypa, 1 YCKOpsIeT B3bICKaHNE aTUMEHTOB.

AHaJIOTMYHO OCYIIECTBISICTCS U B3bICKaHNE AJIMMEHTOB Ha OCHOBaHUU
HUCITOJTHUTEJIHOTO JIMCTA UKW CyAeOHOro mpuKasa.

AIMUHUCTpaLUsI OpTaHU3ALUU 10 MECTy pabOThI JIMLA, 00S3aHHOTO
YIUTAYMBATh AJTMMEHTHI HA OCHOBAaHWHU MCITOJTHUTEIIBHOTO JIMCTA, CYyAecOHOTO
nprKasa WIK COIIallleHUsT 00 yrjaTe aJuMEeHTOB, 00s13aHa exXeMecsd-
HO YAEPXMBaTh AJIMMEHTHI U3 3apabOTHOM MJIaThl U (MJIKM) UHOTO AOXO1a
riaTeablIKa AIMMEHTOB M YILIaUMBaTh WX MEPEBOAUTH UX TMOJydYaTesio
aTuMeHTOB. JlaHHAsS 00s13aHHOCTh aIMUHUCTPAIINH TOJIKHA UCTIOHSITHCS
He Mo31Hee YeM B TPEXIHEBHbBIM CPOK CO THS BBITLIATHI 3apaO0THOM T1aThl
u (uau) uHoro noxoxaa. Pacxonbl 1o nepeBony (Mepechuike) aavuMeHTOB
BO3JIaraloTCs Ha MJIaTeNbIINKA AIMMEHTOB.

[To obmemy TipaBIITY yAep:KaHUS M3 3apaO0THOM TIATHI M (MJIM ) MHBIX
JIOXOMIOB, MPOU3BOIMMbIC Ha OCHOBAaHUM MCIIOJIHUTEIbHBIX TOKYMEHTOB,
He MOTyT IpeBbIath 50% 3apaboTHOI TUTAThI M MPUPABHEHHBIX K HEll
rutatexeii. I3 aToro npasuia eCTh UCKITIOUEHUS:

a) ymepxXaHWe aJIMMEHTOB Ha OCHOBAaHUHM COTJIAIIICHUST 00 yIIIaTe ajiu-

MEHTOB ITPOM3BOIUTCS 1 B CIyyae, eCiu obIiasi CyMMa yaepKaHui
Ha OCHOBAHUM TAKOT'O COMJIAIIEHUS U APYTUX UCTIOJTHUTEIbHBIX 10-
KyMeHTOB TipeBbiaet 50% 3apaboTka u (WJIM) MHOTO M0X0Ja Tia-
TEJIbIIKA A TUMEHTOB;
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0) Ipu B3bICKAHUM aJITMMEHTOB Ha HECOBEPILIEHHOJIETHUX JIeTEli pa3Mep
yaep:KaHUil He MoXeT npeBbiiaTh 70% 3apabOTHON ILJIaThl U MPH-
PaBHEHHBIX K HEW TIATEXKEM.

J1s Hajuiekalleil opraHu3aiuy B3bICKaHUsST aIMMEHTOB BaXKHO, YTOObI
ObLIO U3BECTHO MECTO PA0OTHI IJIaTebIIMKA AIMMEHTOB. Yallie BCero ciox-
HOCTU BO3HMKAIOT IIPU CMEHE IUIATE/IbIIMKOM aJIUMEHTOB MeCTa pabOThl
¥ (Man) MecTa XKuTeabeTBa. B ¢Bs13u ¢ aTm 3akoH (cT. 111 CK) Bo3naraer
Ha aIMUHUCTPALMIO OPTAaHU3ALINH, YIEPKUBAIOLIEH AIMMEHTBI HA OCHO-
BaHUM UCTIOJTHUTEIbHBIX TOKYMEHTOB, 00SI3aHHOCTh COOOIIATh CyAcOHOMY
MPUCTABY-UCIIOJTHUTEIO U TOJyYaTe/ 10 aIMMEHTOB 00 YBOJbHEHUU TLj1a-
TeJIbIIKMKA aJJMMEHTOB. DTO J0JKHO OBbITh CIAEJIAHO B TPEXIHEBHBIN CPOK.
Ecnu n3BecTHO HOBOE MeCTO pabOThl U (MJIM) HOBOE MECTO KUTEIbCTBA
IUIaTeJIbIIMKA aJIMMEHTOB, TO YKAa3aHHBIM JIMLIAM JI0JIKHA ObITh COOOIIIeHA
¥ 5Ta MHdOpMaLus.

B Takoii Xxe (TpeXIHEeBHBIN ) CPOK IJIATEIbIIUMK aTMMEHTOB TOJKEH CO-
00111aTh CyIeOHOMY IIPUCTABY-MCIIOJIHUTEIO U TTOJIydaTes 0 aliMEHTOB
0 IepeMeHe MecTa pabOThl UJIY XXKUTEIbCTBA, a IIPU YILJIaTe aIMMEHTOB He-
COBEPIICHHOJIETHUM JETSIM — U O HAIMYMU TOTOJHUTEIBHOTO 3apadoTKa
WJIA MHOT'O 0X0/1a.

Heucnoanenue ykazaHHBIX «MH(POPMAILIMOHHBIX» 00SI3aHHOCTE 10 He-
YBaXXUTEIbHBIM IIPUYMHAM BJICUET 32 COOOM aOMUHUCMPAMUBHYIO 0OMEen -
CcmeeHHOCmb NOJKHOCTHBIX JIMIL M MHBIX rpaXknaH B Bujae mrpada. [pu
HaJIMYMU B X IEHCTBUSIX IIPU3HAKOB COCTaBa MPECTYIUICHUS 3TU CYyObEKThI
MOTYT OBITh IIPUBJICUEHBI K y201068H0I omeemcmeeHHocmu. B Tom 4yucie
IJIaTe/IbLIMK aJTMMEHTOB MOXKET OBbITh IIPUBJICYEH K YTOJIOBHOM OTBETCTBEH-
HOCTH 32 3JI0CTHOE YKJIOHEHHME OT YILIaThl aIUMEHTOB.

BsbicKkaHMe alMMEHTOB, a TAKXKe 3a10JDKEHHOCTH 110 aJIMMEHTAM B Iep-
BYIO Ouepeb IMPOU3BOINTCS U3 3apabomka u (uau) unoeo 0oxoda TiaTeIb-
yKa aauMeHToB. [1pu HemocTaToOuHOCTH 3apaboTKa U (MJ11) MHOTO T0X0Aa
AJIMMEHTHI YIEPXKUBAIOTCS U3 HAXONALIMUXCS HA CUETaX B OAHKaX U MHBIX
KPEIUTHBIX YYPEXKICHUSIX IEHEXKHbBIX CPEICTB IUIATe/IbIIMKA aIUMEHTOB,
a TaKKe U3 JEHEKHBIX CPEICTB, ITePEeAaHHBIX 10 JOrOBOPpaM KOMMEPUYECKUM
U1 HEKOMMEPUYECKMM OpraHM3alusM (KpoMe cliydyaeB, KOria COOTBETCTBYIO-
1K€ TEHEXKHBIE CPEICTBA MEPEII B COOCTBEHHOCTh 3TUX OpraHU3aluii, —
Ha HUX HeJIb3sl 00paTuTh B3bicKaHue). HakoHell, mpu HeAOCTaTOYHOCTU
3TUX CPEICTB B3bICKaHUE 0OpalliaeTcs Ha JI1000e MMYIIECTBO IIaTe/bIIKa
aJJMMEHTOB, Ha KOTOPOE M0 3aKOHY MOXET ObITh 00pallleHO B3bICKAHUE.
Bunibl umyliiecTBa, NpUHAAIEKAIIEro rpaskIaHMHY Ha ITpaBe COOCTBEHHOCTH,
Ha KOTOPOE He MOXKET ObITh O0PAILEHO B3bICKAHKE 10 UCIIOJHUTEIbHBIM
JOKyMeHTaMm, niepeunciieHbl B cT. 446 I'TIK P®d. Henb3s oGpaTuTh B3bI-
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CKaHUe Ha MpeaMeThl OObIYHOM JOMAalIHel 00CTAHOBKM M 00MX0/a, BEI1
VHAVBUIYAJIBHOTO TTOJIb30BaHUS (0neXkna, 00yBb U 1Ip.), 32 UCKIIOUEHUEM
JIParoleHHOCTEN 1 APYTUX MPEIMETOB POCKOIIU, CPEACTBA CIIELTPAHCTIOPTA
M IPYTroro He0OXOIUMOTO IpakIaHUHY-IO0DKHUKY B CBSI3U C €r0 MHBAJIMI-
HOCTBIO UMyIiecTBa U T.1. [1o o61emMy mpaBuiy HeIOMyCTUMO oOpallieHue
B3bICKAHMSI Ha XMJI0€ TIOMeIleHHe (€0 YacTh), eCJIM IJIs FpaskIaHMHA-I0JIK-
HMKa Y IIPOXKUBAIOIIMX COBMECTHO C HUM YJIEHOB €r0 CEMbU OHO SIBJISIETCS
€IMHCTBEHHbBIM ITPUTOIHBIM JIJISI [IOCTOSIHHOTO IPOKMBAHUSI TTIOMELLIEHUEM,
32 UCKJIFOYEHUEM XKUJIOTO TTOMEILEHUSI, SIBJISIOILET0Cs IIPEIMETOM UITOTEKH,
Ha KOTOPOE B COOTBETCTBUU C 3aKOHOIATETBCTBOM 00 UTIOTEKE MOXKET ObITh
00pallleHO B3bICKaHMe (BO3MOXKHBI U IPYTHe UCKITIOYeHUs)' .

AIMMeHTHOE 00513aTeJIbCTBO HOCUT dasujuiicss XxapakTep. B cBs13u ¢ aTum
00513aHHOCTB MPEAOCTABIISITE CoAepKaHue (YIIaunMBaTh aIMMEHTHI) He Ho-
eauiaemces NCTEYEHUEM CPOKa MCKOBOII 1aBHOCTU. TpeboBaHue TuLia, MMe-
OLLIETO IIPAaBO Ha MOJIyYeHKE aTMMEHTOB, 3asiBJICHHOE B Cy1e0OHOM IOPSIIKE,
MOJICKUT YIOBJIETBOPEHUIO HE3aBUCUMO OT CPOKa, UCTEKIIEro C MOMEHTA
BO3HMKHOBEHMSI ITpaBa Ha aIMMEHTBI, HE3aBUCHUMO OT TOTO BhIILIAYMBAIIChH
JIV aJIMMEHTHI paHee 10 aJIMMEHTHOMY COIJIAIlIEHUIO I TAKOTO COTJIAle-
HUS HE OBLIO.

ITo o61IemMy mpaBuly alMMEHTHI TPUCYXKAAIOTCS C MOMEHTa obpallie-
HUs B cya. BMecTe ¢ TeM npu HaIW4YUM MPEeITyCMOTPEHHBIX 3aKOHOM 00-
CTOSITEJILCTB aJITMUMEHTBI MOTYT ObITh B3bICKAHBI 3a MPOLIECILINI ITePUOI,
HO B Mpejesiax TPEXJIETHEro CpoKa ¢ MOMEHTa 0OpalleHUsI B CYI. DTO BO3-
MOXHO, €CJIM CYJl yCTAHOBUT, UTO 10 OOPAILEHUS B CYI IPUHUMAIUCh MEPhI
K MOJIYYeHUIO CPEACTB Ha COJAEPKAHUE, HO aJIMMEHThI He ObUIM ITOJTyYEHbI
BCJICICTBUE YKJIOHEHMS JIMLIA, 00S13aHHOTO X YILIaYMBAaTh, OT YILJIAThI Ak~
MeHTOB. Hampumep, 11110, 00s13aHHOE YIUIa4MBaTh aJIMMEHTBI, IIPUBJIeKa-
JIOCh K YIOJIOBHOI OTBETCTBEHHOCTH 3a 3JI0CTHOE YKJIOHEHHUE OT YILIaThl
AJIMMEHTOB.

PaccMoTpeHue cynoM nena o B3bICKAaHUU aJIMMEHTOB B TTOJIb3Y HECO-
BEPILIEHHOJIETHUX JIeTe MOXET 3aHITh HEMaJlo BpeMeHU. MOXeT cj10-
SKUThCS CUTYalMsl, KOTJIa BECh 3TOT MEPUOJ AeTU OYIyT JIUILIEHBI UCTOUHUKA
CPENCTB K CYIIEeCTBOBAHMIO. 1151 TOrO YTOOBI HE JOMYCTUTh 3TOTO, 3aKOH
MpeaycMaTpUBaeT MPaBo Cya BEIHECTU MIOCTAHOBJIEHUE O B3bICKAHWM aJI-
MEHTOB Ha HECOBEPILIECHHOJETHUX JIETeil 10 BHIHECEHHUSI CYIOM PELICHUS

' CM. 06 stom IMocranosnenune Koncruryunonnoro Cyma P® or 26 ampesst 2021 r.
No 15-IT «ITo mesy o mpoBepKe KOHCTUTYLIMOHHOCTH TTOJIOXKEHMI ab3alia BTOPOro YacTH Tiep-
BOi1 cTaThb 446 ['paxmaHCKOTO IMpolieccyaibHOro Komekca Poccuiickoit Demepariuu u myH-
kta 3 crathu 213.25 @enepanbHOro 3akoHa «O HECOCTOSITEILHOCTHU (0AaHKPOTCTBE)» B CBSI3U
¢ xanoboit rpaxxnanuHa V.M. PeBkoBa».
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o B3bickaHuu aauMeHToB (cT. 108 CK). Cynm MoxeT BbIHECTH TaKOe T10-
CTAaHOBJIEHUE HEMOCPEACTBEHHO MOCIIe MPUHSITUSI UICKOBOTO 3asiBJICHMSI,
B XOJIe MMPeIBapUTEILHOTO CyIeOHOTO 3aceIaHusl, a TaKKe B JII000i Apyroii
MOMEHT 10 BBIHECEHUSI PELICHUS O B3bICKAHWUU aJIMMEHTOB B I10JIb3Y HECO-
BEpIICHHOJIETHUX eTeil. Pa3zMep alMMeHTOB B 9TOM CJiydae OIpenessieTcs
0 paHee M3JIaraBLIMMCS OOLIMM MPaBUIaM: Ha OIHOTO pebeHka — '/ "
Ha IBOUX JeTeit — 1/3, Ha Tpoux 1 Gosee nereit — ' /, 3apaboTka u (unn)
MHOTO JI0XO0/1a JIKIIA, 00S13aHHOIO YILUIauUBaTh aJIMMEHTBI.

[pu B3bICKAHUY ATMMEHTOB B TOJIb3Y IPYIUX JIMLL (POAMUTENICH, CYIIPYTOB,
JIeayliek 1 6adyliek v ap.) ceMeitHOe 3aKOHOJATEILCTBO MpeaycMaTpUBaeT
MpaBo CyJa BEIHECTU MIOCTAHOBJICHUE O B3bICKAHMM aJIMMEHTOB JI0 BCTYILIE-
HUSI pEIIeHUS Cya O B3bICKAHUY aJTMMEHTOB B 3aKOHHY10 cuity (cT. 108 CK).
Ha camom nene cymy HeT HyK/Ibl BBIHOCUTh TAKOE ITOCTAHOBJICHUE HU TIPU
KaK1X 00CTOSITEIbCTBAX, TTOCKOJIBKY, cormacHo cT. 211 I'TIK P®, cyneGHbIi
MpUKa3 WIK pellieHre Cyaa O B3bICKAHUN aIMMEHTOB IMOIEKUT HEMEUICH-
HOMY MCIIOJTHEHMIO (€111 10 BCTYTUICHMSI PEIIEHUST O B3bICKAHUY aJIMMEHTOB
B 3aKOHHYIO CUJTY OHO JIOJIKHO UCIIOJIHSIThCS).

BriocnenctBuu peiieHue cyaa o0 B3bICKAHUU aIMMEHTOB MOXET OBITh
OTMEHEHO WJIM U3MEHEHO. B CBsI3M ¢ 3TMM BO3HUMKAET BOIPOC: MOJIEXKAT
JIM BO3BPAILIEHUIO CYMMBI, yIJIAYeHHbIE B KauyecTBe aluMeHTOB? OTBevast
Ha 3TOT BOIIPOC, CJIeIyeT UMETh B BUY 00llee ITPaBuiIo, IpeayCMOTPEHHOE
JUISI BCeX BUOB aJIMMEHTHBIX 00513aTe/IbCTB HE3aBUCHUMO OT TOTO, YILJIauM -
BJIMCh JIU aJTUMEHTHI TOOPOBOJBbHO, Ha OCHOBAaHUHU aJJTUMEHTHOTO COTJa-
LIeHUsI, CyIeOHOro mpuKasa Win pelieHus cyaa (Kak BCTYIMBIIETO, TaK
U eIlle He BCTYIUBILIECTO B 3aKOHHYIO CUILY): 8blNAA4EHHbIE CYMMbL AAUMEHINO08
He Mo2ym Obimb ucmpebosaHvl 00pamHo.

Hckarouenus 13 TaHHOTO OOIIETO MpaBUjIa COCTABIISIOT ClIydyau, Koraa
MOBEJCHUE TOJIydaTesIsl AIMMEHTOB ObLIO HEJOOPOCOBECTHBIM:

a) pelleHue cyaa O B3bICKAaHUM aJJMMEHTOB OTMEHSIETCSI HA TOM OCHO-

BaHUM, YTO IOJIydaTeJeM aJUMEHTOB COOOIIEHBI JIOXKHBIE CBEIE-
HMSI WIM IIPEACTaBIICHbI JIOKHbBIE TOKYMEHThI (B COOTBETCTBYIOILIMX
cJydasix) O pOACTBE, HYXXIAeMOCTH B ITIOMOILLM, 00JIafaHUU JIUIIa,
K KOTOpPOMY 3asBJIEHO TpeboBaHMe 00 yIjiaTe aIiMEHTOB, HEO0X0-
JVMBIMU JIJISI 3TOTO CPEACTBAMU U T.IL.;

0) cornameHue o0 yraTe aIMMEHTOB MPU3HAETCS HENEMCTBUTEIbHBIM,
ITOCKOJIbKY OHO 3aKJIIOUYEHO ITOJI BJIUsSIHUEM OOMaHa, yrpo3 Wix Ha-
CUJIYSI CO CTOPOHBI MOJIyJaTeist aliMEHTOB;

B) NPUIOBOPOM CyJa yCTaHABIMBaeTCs (DaKT IMOANEJIKY PEIICHUSI Cya,
corjaileHus o6 yrjaTe aJJMMEHTOB WM UCIOJHUTEIbHOIO JIUCTA,
Ha OCHOBAaHUM KOTOPBIX YILJIAUUBAIUCH A ITUMEHTHI.
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Ho naxe nmpu Hanuyum yKa3zaHHBIX UCKIIIOUUTEIBHBIX OOCTOSITEILCTB
HEBO3MOXKEH BO3BPAT aJIMMEHTOB, €CJTM OHY BBITIJIAUMBAIUCH B TIOJIB3Y HECO-
BEPILIEHHOJIETHUX IeTe MU COBEPIIIEHHOIETHUX HEEeeCTIOCOOHBIX TpaXkaaH,
a COOTBETCTBYIOIINE MPOTUBONPABHBIE NECTBUS (MTOJIOT, 00MaH, MOJIENKa
HCITOJTHUTEJIbHOTO TOKYMEHTA 1 JIP.) COBEPIIEHBI MPEACTaBUTEIEM JIIIA,
TOJTyJaBIIIero aTMMEHTHI. B TUX ciydasix cyMMblI, yTUTaueHHBIE B KaueCTBe
aJTUMEHTOB, MOTYT OBbITh B3bICKAHbI C MIPEACTABUTEIS JIMIIA, ITOTYJaBIIETro
AJIMMEHTBI, 10 MCKY JIMLIA, VIJIAYMBaBLIEro aluMeHThI (11. 2, 3 cT. 116 CK).

BBeneHue o0111ero mpaBuiia 0 HEIOIMYCTUMOCTH BO3BpaTa yIlaueHHbIX
AJIMMEHTOB MPY3BAHO 3aLLUTUTD «CJIA0YI0 CTOPOHY» CEMEITHBIX OTHOLIEHUIA.
ITo obmiemy NpaBuIy aTUMEHTHI BHITLJIAUMBAIOTCS JIUILY, HYKIAIOIIEMYCsT
B IMOMOIIU. AJIMMEHTHI BBITJIAUMBAIOTCS Ha colepKaHue (pacXOmyoTcs
Ha conmepxaHue). Eciau monmycTuTh BO3BpaT aIMMEHTOB, TO CYOBEKT, UX
MoJy4YaBIIvil (HECOBEPIICHHONETHUI, COBEPIIEHHOJETHUM, HO HETPY-
JMIOCTIOCOOHBIN, HY>KIAIOIIMICS B TIOMOIIM U T.I1.), OKaXeTCsI B KpaiiHe
TSKEJIOM MaTepraJbHOM MOJOXKEHUMU.

ITocKonbKy aIMMEHTHI BHITUTAUMBAIOTCS HA CofepKaHue (UTOOBI Tpaxk-
JNaHUHY, UMEIOLIEMY ITPaBO MX MOJIyYaTh, ObUIO Ha UTO €CTh, IMUTh U TIp.),
MOCTOJIBKY €CTECTBEHHO, YTO aJIMMEHTBI HE MOTYT OBITh 3a4TeHBI APYTUMU
BcTpeuHbiMU TpeboBaHuamu (11. 1 ¢t. 116 CK). B npotuBHOM cirydae (eciu
OBI 3aUeT IOITyCKaJICs) JIMIIO, UMEIoIIIee ITPaBo Ha MOJIyYeHUEe aIMMEHTOB,
0OCTaBaJIOCh ObI 0€3 CPEICTB K CYIIeCTBOBAHMIO.

AJIMMEHTHI TOJDKHBI BBITLIAUUBATBCS 8 CPOKU, YCTAHOBJICHHBIE PEIICHU-
€M cylia WM aIMMEHTHBIM corfaieHueM. [1pu HapyiieHun 3Toro TpedoBa-
HUsI 00pasyeTcs 3adoaiceHHOCHb TI0 aTUMeHTaM. Pa3zmep 3a10/KeHHOCTH
orpenessieTcs cyneOHbIM MPUCTaBOM-UCTIONHUTEeM. [1pu 3ToM HeoOX0-
JIMO UCXOIUTD U3 pa3Mepa aIMMEHTOB, YCTAaHOBJICHHOTO PEIIEHUEM Cyia
WJIM aTUMEHTHBIM goroBopowm (11. 3 ct. 113 CK).

CpaBHUTEJIBHO JIETKO MOXHO OIPEISIMTD 3a10JKEHHOCTD 110 aTMMEH-
TaM B TeX Clly4yasx, KOrJaa aJMMEHThI JOJDKHBI BbIIUIAYUBATLCSA B TBEPHAOMN
neHexxHol cymme. Ecnu, HampuMep, B COOTBETCTBUM C aTUMEHTHBIM J10-
TOBOPOM aJIMMEHTHI B pa3Mmepe 20 ThIc. pyOJieit JOKHBI BBITIJIAYNBATHCS
eXXeMECSUHO, TO 3a IEBSITh MECSILIEB, B TEUEHNE KOTOPBIX AIMMEHTHI HE BbI-
TUIAYMBAJIUCh, 3a0JKEHHOCTh cocTaBuT 180 Thic. pyoseii (20 000 X 9). Ecnu
K€ aJTMMEHTHI TOKHBI BBITIJIAYMBAThCS B OMPEISICHHOM 1oJe 3apaboTKa
¥ (WJIM) UHOTO J0X0Ma, ITyTeM MPeaoCTaBIeHUs] UMYILeCTBa U T.1I., TO pac-
YeT CYMMBI 3aJI0JIKEHHOCTH OyneT 6osiee CIOXKHBIM. [Ipruem HeT MmpsiMbIX
yKa3aHUIi 3aKOHA Ha BCe Takue ciydyau. JIMIb B OTHOLIEHUU B3bICKAHUS
aJTMMEHTOB C POIMTEJICH Ha HECOBEPIIEHHOJIETHUX AETEH CYIIECTBYIOT
crieriMagbHbie HOpMbI. CyTh MX B CJICAYIOIIEM:
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a)

6)

B)

pa3Mep 3aI0JKEHHOCTH OTIPEAeIsSIeTCs MCXOIs U3 3apaboTKa 1 (MIIH)
WHOTO I0X0/Ia JIN1Ia, 00SI3aHHOTO YIUIAYMBaTh aIMMEHTHI, 3 TIEPUO],
B T€UEHUE KOTOPOTO B3bICKAHUE aJIJUMEHTOB HE IMPOU3BOIUIOCE.
Ecnu, x nmpumepy, B COOTBETCTBYIOILINI MEPUO. 3apabOTOK (MHOM
JIOXOM) PONMTENS, 00SI3aHHOTO YIIAYMBaTh AJIMMEHTHI HA OTHOTO
pedenka, coctaBu 100 ThIC. pyOJieii, TO pa3Mep 3a10JKEHHOCTH
o aluMeHTaM OyneT paBeH 25 Toic. pyoseit (100 000 : 4);

€CJIM POAUTENb, O0SI3aHHBIN YIIJIaYMBaTh A ITUMEHTHI, B 3TOT TepH-
o1 He paboTajl UJIM He YIaJIoCh YCTAHOBUTD €ro 3apaboToK U (UJIN)
WHOM TOXO, TO 3a0KEHHOCTh OIPEIeIsIeTCs MCXOMsl U3 pa3Mepa
cpenHeii 3apaboTHOI miaThl B Poccuiickoit deaepaliii HAa MOMEHT
B3bICKAHUS 3a10/DKEHHOCTH;

€CJIM pa3Mep 3aI0JKEeHHOCTU OIpeieSieH MCXOIsl U3 CpenHel 3apa-
OOTHOI1 IJIATHI U B pe3y/IbTaTe OKa3aauCh CYIIIECTBEHHO HAPYILIEHHBI-
MM UHTEPEChl OMHOU 13 CTOPOH, TO 3Ta CTOPOHA MOXKET 00PaTUTHCS
B cyn. B naHHOM ciyyae cya MOXET OINpeaeauTh 3a10JKEHHOCTD
B TBEPHOOM IEHEXXHOU CyMME UCXOIS U3 MATEPUATIBHOTO U CEMEi-
HOTO ITOJIOXKEHMSI CTOPOH M APYIUX 3aCJIyKMBAOLIUX BHUMaHUSI
oocTrosiTenbeTB (1. 4 ¢T. 113 CK). B cynedHOM nmopsiake MoryT ObITh
00KaJIOBaHbI IEMCTBUS CYACOHOIO TIpUCTaBa-UCIIOTHUTENS, €CU
TJIATEIBIIMK WIM ITOJyJYaTeslb AIMMEHTOB He COTJIaceH C OoIpeesie-
HueM 3agomkeHHocTH (1. 5 cT. 113 CK; cT1. 441 I'TIK).

[To ob1emMy npaBuUITy 0c6000cOeHUe OM 0053aHHOCMU YRAAMUMb 30004~
JIceHHOCMb TI0 ATMMEHTaM (TTOJTHOCTBIO WJIW B YaCTH) Hedonycmumo. Y13 3Toro
MPaBUJIA €CTh UCKAIOUEHUS:

1)

2)

MOJIHOE WJIM YaCTUYHOE OCBOOOXICHNE OT 00SI3aHHOCTU YILIATUTh
3a[10JKEHHOCTh BO3MOXKHO IO COMIalleHUIO CTOpoH. Eciu, onHako,
00pa3oBaiach 3a10KEHHOCTD 10 aJIMMEHTaM, BbIILJIaYMBAEMbIM
B I10J1b3y HECOBEPILIEHHOJIETHUX JIETEH, TO TAKOE COMIAllEHUE He 10-
ITyCKAaeTCsI;

MOJIHOE WJIM YaCTUYHOE OCBOOOXIEHNE OT 00SI3aHHOCTU YILIATUTh
3a[10JKEHHOCTb BO3MOXHO 10 PELIEHUIO Cy/Ia ITPU OHOBPEMEHHOM
HaJIM4YUU IBYX YCIOBMIA: a) 3aA0JKEHHOCTh 00pa3oBaiach B CBSI3U
¢ 00JIE3HbIO JIMIIA, 00SI3aHHOIO YIIAYMBATh aIUMEHTBI, UJIU I10 APY-
MM YBaXKUTEJIbHBIM MPUYMHAM; 0) MaTepualbHOE U CEMEHOE MOJI0-
JKEHME 3TOrO JIMLIA HE 1aeT BO3MOXKHOCTH ITOTaCUTh 3a10JKEHHOCTh
(HampuMep, Py B3bICKAHWUHU 3a05KEHHOCTH B ITOJIHOM 00beMe JIULIO
OKaXXeTCs B KpailHe TSKeJIOM MaTepraibHOM MOJIOXEHUN).

B3bickaHMe 3310 KEHHOCTH MO O0IIeMY MPaBUITY TTIPOM3BOAUTCS B IIpe-
nenax mpexnemueeo cpoka, MPeaIeCTBYIOIIETO MPeabsBICHUIO UCTTOTHM -
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TEJILHOTO JOKYMEHTA K B3bICKaHMI0. Eciiv, omHaKo, yaep:KaHue aTuMEHTOB
Ha OCHOBaHMY UCIIOJHUTEIBHOTO TOKYMEHTA He MPOM3BOAUIOCH IT0 BUHE
TUIaTeIbIIMKA A TUMEHTOB (HaIpuMep, OH YKJIOHSIJICS OT yIUIaThl aIMMEH-
TOB), TO B3bICKAaHUE AIMMEHTOB ITPOU3BOIUTCS 32 BeCh MepUo (1 3a Mpefe-
JIaMU TPEXJIETHETO CPOKa).

Hawubonee pacripocTpaHeHHBIM CIIOCOOOM YCTAHOBJICHUS pa3Mepa ajau-
MEHTOB SIBJISIETCS OTIPEeAC/ICHNEe UX B BUAE JOJM 3apa0doTKa 1 (M) MHOTO
noxona Ju00 B BUIE TBEPIOM NeHEXKHOI cyMMBl. B mepBoM ciryyae poct
3apabOTHOI TJIaThl ¥ (MJIM) MHOTO JOXOJa aBTOMATUYECKU BJCYET U yBe-
JIMYeHUE pa3Mepa aTuMEHTOB (XOTsI A0Sl 3apaboTKa v (MJIM) MHOTO TOX0-
Jla TUIaTeabIINKa A JMMEHTOB, TPUYUTAIOIIASICS TTOyJaTe/II0 aTUMEHTOB,
ocraeTcsl Heu3MeHHoi). Bo BTopoM ciydae (Tpu yCTaHOBIIEHUU CYIOM
pa3Mepa aIMMEHTOB B TBEPIOM NEHEXKHOM CyMMe) HOKHA ITPOU3BOIUTHCS
WHIEKcallus pa3Mepa aIMMEHTOB MPOIOPIIMOHAIBHO POCTY BETUUYMHBI
MPOXUTOYHOTO MUHMMYMA [IJIsSI COOTBETCTBYIOILEH COLIMAIbHO-IEeMOrpa-
(bryeckoli TpyIIBI HACEIEHUS, YCTAHOBJICHHOM B COOTBETCTBYIOIIEM CYOh-
exte Poccuiickoit Denepaliny mo MeCTy XKUTEIbCTBA JIULIA, TT0JyYaroliero
aJTMMEHTHI, a TIPY OTCYTCTBUM B COOTBETCTBYIOIIEM cyOobekTe Poccuiickoit
®denepaliiy yKazaHHOM BEIMUMHbBI — IIPOIMOPLIMOHAIBHO POCTY BeJIMYMHbI
MPOXUTOYHOTO MUHMMYMA [IJISI COOTBETCTBYIOILEH COLIMAIbHO-IEeMOrpa-
(prueckoii rpyrmnbl HaceJeHUsI, YCTAHOBJIEHHOM B 1iesioM 110 Poccuiickoii
®enepanyu. MHIeKcaluo nNponu3BoAsIT OpraHM3alys Wik KHOE JILIO, KO-
TOPBIM HaIPaBJICH UCITOJTHUTEIbHBIN TOKYMEHT JIM0O CyIeOHBI IMTPHCTaB-
ucnoaHuTe b, MHIEKcalys Mpou3BOAUTCS afMUHUCTPALIME OpraHu3aun
10 MECTY yAepXKaHUsI aTMMEHTOB. TakKue e MpaBujia IeMCTBYIOT U B CiIyJae,
KOrJa aJJMMEHTHI yIUIAUMBAIOTCSl HA OCHOBAaHUM aJIMMEHTHOTO JOTOBOpA,
€CJIM MHOM MOPSIIOK MHAEKCAIIMU He YCTAHOBJIEH CAMUM aJUMEHTHBIM
noroopoM (ctT. 105, 117 CK).

[TonyyeHue conepxkaHus (ATMMEHTOB) MOXKET OBITh 3aTPYIHEHO VI TaXKe
0Ka3aThCsl HEBO3MOXKHBIM B CJTydyae Bble3/a JTULIa, 00SI3aHHOTO MPEIOCTaBIISATh
coaepkaHue, Ha IMIOCTOSTHHOE XKUTEILCTBO 8 UHOCmpaHHoe eocydapcmeo. Ecte-
CTBEHHO, YTO B 3TOM CJIy4ae MOXET ObITh 3aKII0YCH aTMMEHTHBII JOTOBOP.
Ha nHero pacnpocTpaHsitoTcst o01IMe mpaBuia 00 alMMEHTHBIX JOTOBOPAax.
Ecnu ke cornameHne He TOCTUTHYTO, TO 3aMHTEPECOBAHHOE JIUIIO MOXET
obpatuthes B cya. Bee kak o0brdHO. Ho 1711 Takux ciiydyaeB yCTaHOBJIEHBI
0COOEHHOCTU ITPUMEHUTEJIHHO K CITOC00aM 1 TOPSIIKY YIUIaThl A IMMEHTOB.
B cyn MoxxeT ObITh 3as1BJIEHO TpeboBaHMe 00 OIpeneIeHU pa3Mepa aliMeH-
TOB B TBEPIOU AEHEXKHOM CYMME U O €IMHOBPEMEHHOW BBITUIATE AJTUMEHTOB.
[Tpuyem o TBepmoii IeHEXKHOI CyMME ATUMEHTOB B JAHHOM CJTydae TOBOPUTCS
B MTHOM 3HaUYe€HUHM, HexKemu 00bIIHO. [1o ob1ieMy mpaBriIy pa3Mep aTMMEHTOB
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OIPEAEISIETCS CYIOM B TBEPIOM AEHEXXKHOM CYMME, UCXOIS U3 AEMCTBYIOIIEN
BEJMYMHBI IPOXUTOYHOTO MUHUMYMA U TOJIeXKAIleH yIuIaTe exXeMeCsIHO.
B nanHOM e ciydae TBepaasl A€HEXKHasl CyMMa yCTaHABIMBACTCS MCXOMIS
M3 TOTO, YTO aJTUMEHTHI HE OYIYT BBHITUIAYMBATLCS €XKEMECSTYHO; OHA ITPU3BaHa
00ecIeunTh CoaepKaHue JINIIA, UMEIOIIETO IPaBo Ha TOJyJYeHHUEe aTMUMEHTOB,
B OymyIieM OoJjiee WM MeHee TPOoAoJIKUTeIbHOe BpeMs. Eciu, mpeamno-
JIOKUM, aJIMMEHTHI BhITUTAYMBAIOTCS Ha peOeHKa 13 leT, To yYuThiBaeTcs,
YTO OHU JOJIKHBI BHITJIAYMBATBCS €11Ie TSTh JIET, U, CTaJIo ObITh, TBepAas
NEHEeXXHas cyMMa JOJIKHa 00eCTIeUnTh BOBMOXHOCTh COAEPXKaTh peOeHKa
B TEUEHME ITUX ITSITH JIeT. B 3ToM cityuyae cyn o0sI3bIBaeT IiaTeIbIKa aau-
MEHTOB BBITUIaTUTh YKa3aHHYIO CYMMY €IMHOBPEMEHHO (OOBIYHO 0 BbIe3aa
Ha TIOCTOSTHHOE XUTEJILCTBO B MHOCTPAHHOE TOCynapcTBo). BmecTo aTOTO
Ha TIIaTebIINKa aTUMEHTOB MOXET ObITh BO3JIOXKEeHa 00sI3aHHOCTh Tepe-
JaTh OTpeneeHHOe NMYIIIECTBO B COOCTBEHHOCTD TOJIyyaTesis aTMMEHTOB,
MPEeIOCTaBUTh KaKoe-I1100 UMYIIIECTBO €My B TOJIb30BaHue U T.1. He uc-
KJIIOYEHO M UCTIOJIb30BaHKME MHBIX CITOCOOOB M MOPSIIKA YIUIAThl AIMMEHTOB,
B TOM YHCJIE U B IOJISIX OT 3apaboTKa 1 (MJIM) MHOTO AOXOJa IIaTeIblInKa
aTMMEHTOB. BO3MOXXHO 1 coueTaHue pa3IMUHbIX CITOCOOOB YIUIAThI ATMMEH-
TOB. PellieHre Bcex 3TUX BOITPOCOB OCYIIECTRIISIETCS] UCXOAS U3 KOHKPETHbBIX
00CTOSITENTLCTB Nea (YIUTBIBAETCS 1 TO, B KAKYIO CTpaHY BbIe3KaeT TIaTelb-
muK aauMeHToB) (cT. 118 CK).
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MaBa 7

MPABOBbIE ®OPMbl YCTPOWUCTBA LETEN,
OCTABLUUXCA BE3 MOMNEYEHMA POOUTENEN

§ 1. BbiABNeHue n yCcTpomncTBO AeTen,
ocTaBLIMXcA 6e3 noneyeHna poguTenen

ITpaBoBbIE OCHOBBI COBEPIIEHUS NEUCTBUI 1O BBISIBICHUIO U YCTPOWi-
CTBY IleTeli, OCTaBIIMXCSI 0€3 MOTNeYeHUsI pOAUTEIIeii, 3a710KeHbI B pa3a. VI
CemeitHoro konekca P®, B @eaepanbHoM 3akoHe «O rocyaapcTBEHHOM
0aHKe TAHHBIX O IETSAX, OCTABIIMXCS O€3 MOIeUeHUs POaUTENEi», a TAKXKe
B MHBIX HOPMATHBHBIX ITPABOBBIX aKTaX.

OCHOBHBIM B HACTOSIILIEH TJIaBe SIBJISIETCSI HOHAMUE «PeOeHOK, 0CIMAGUILIL-
cs1 6e3 noneverus pooumenei». JIeraIbHOTO OMpPeneaeHUs 3TOr0 TOHSITUS
CeMeiiHbIi KOJEKC He 1aeT, oqHaKo u3 ero 1. 1 ct. 121 caenyer, 4To K ynucity
TaKuX AeTeil OTHOCUTCS KaXIblii peOCHOK, MO KaKMM-JIMOO MPpUYMHAM
JIMIITUBIIUIACS POAUTENILCKOTO TOMEYEHMS: YX0/1a, OXpaHbl, BOCIIMTaAHMUS,
3a00Thl. 3aKOHOAATE b JIMIIb MTePEYUCIISIET CaMble paclpoOCTpaHEHHbIE
cIyJau, KOTia IeTU OCTAIOTCs 0e3 MOoMeYeHMsT pOAUTENeii: CMepTh PO~
Tesei, MUIIeHUE UX POIUTEIBCKUX ITPaB, OTpaHUYEHME UX B POIUTEIBCKUX
npaBax, IpU3HAHUE POIUTEIC HEAeeCITOCOOHBIMU, OOJIE3Hb POAUTEINEH,
MX JUTUTEIbHOE OTCYTCTBUE, YKIOHEHUE POAUTEIC OT BOCTIMTAHUS AeTei
WJIM OT 3aIlUTHI X ITPAB ¥ UHTEPECOB, B TOM UHMCJIE OTKA3 POAMUTENEH B3SITh
CBOUX JIeTeii U3 00pa30BaTeIbHBIX OPraHU3alIMii, MEIULIMHCKUX OpraHn3a-
1M, OpraHU3alMi, OKa3bIBAIOIIMX COIIMATbHBIC YCIYTH, WJIM aHAJIOTHUY-
HBIX OpraHM3alliil, Co3IaHue IeUCTBUSIMU WUJIM O€3AECTBUEM POAUTENCH
YCIOBMI, MPEACTABISIONINX YTPO3Y XKU3HU UM 300POBBIO NeTeil 1100
MPENSITCTBYIOLINX UX HOPMAJIbHOMY BOCITUTAHMIO U Pa3BUTHIO.

BosHukaloT, K coxalieHu1o, CUTyalluu, KOrja AeTH He MOCenaioT KO-
JIy, He TIOJIy4YaloT 1I0 BUHE pOAUTEIeH MEIULIMHCKOM TTOMOIIM, OCTaBJICHBI
0e3 yxona u iutanus'. Takue opuanueckue (pakThbl TOPOKIAIOT 0coO0e
MPAaBOBOE COCTOSTHUE — PEOCHOK CTAHOBUTCS «OCTABIIMMCSI O€3 MOTeUeHMS

' CM. 06 stom IMocranosnenune Koncruryunonnoro Cyma P® or 26 ampesst 2021 r.
No 15-IT «ITo mesy o mpoBepKe KOHCTUTYLIMOHHOCTH TTOJIOXKEHMI ab3alia BTOPOro YacTH Tiep-
BOi1 cTaThb 446 ['paxmaHCKOTO IMpolieccyaibHOro Komekca Poccuiickoit Demepariuu u myH-
kta 3 crathu 213.25 @enepanbHOro 3akoHa «O HECOCTOSITEILHOCTHU (0AaHKPOTCTBE)» B CBSI3U
¢ xanoboit rpaxxnanuHa V.M. PeBkoBa».
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ponureneit». PebeHOK mpuoOpeTaeT cTaTyc ocTaBlIerocs 6e3 rmorneyeHus po-
JIUTeJIei TaKKe MPY OTOOPAHUY €r0 Yy POIUTENIe WITH JIWIL, MX 3aMEHSIOIINX,
B CJIy4asix HEMOCPEICTBEHHOM YIPO3bI €10 XKU3HU WK 300poBhlo (cT. 77 CK),
Mpu TIpeObIBAHUN POIUTENIEH B MeCTaX JIMIIEHUsT cBoOoabI. [lepedyeHb ciy-
4yaeB, B KOTOPBIX PEOCHOK MOXET OCTaThCsl 0€3 POAUTEILCKOTO MOMEeYSHHUS,
He SIBJISIETCS, 1a M HE MOXKET OBITh 3aKPBITBIM. DTO CBSI3aHO C TEM, UTO KPYT
IOPUINYECKUX 00SI3aHHOCTE pOAUTENIEi TT0 OTHOIICHUIO K IETSIM UPE3BbI-
yaifHO mMpoK (cT. 63, 64, 80 CK), a nx HEUCITOTHEHNE MOXKET ITPUBECTH
K pa3IMYHBIM HETaTUBHBIM ITOCJICACTBUSIM, TAKMM KakK CMepTh, 3a00J1eBaHe
pebeHka, coBeplIeHre peOeHKOM MMPaBOHAPYILIEHUS U TIp.

«PebeHoK-cupoTa» 1 «pebeHOK, OCTaBIINiiCcs 03 MoIeYeHUs] poau-
Tejei» — pasHble opuandeckue nmoHsaTus. B cr. 1 ®enepanbHOro 3aKoHa
«O IOMOTHUTEIBHBIX TAPAHTUSIX IO COLIMAIBHOM MOIAEePKKE AETe-CUPOT
M IeTel, OCTaBIIMXCS 0e3 MOMeYeHUsT POIUTeNIeii» OMmpeneaeHo, YTo ae-
TU-CUPOTHI — 3TO JINLIA B BO3pacTe A0 18 JieT, y KOTOpBIX yMepau 0ba uin
€IUHCTBCHHBIN POIUTENb.

DakT OTCYTCTBUSI MONEUYCHUsI POAUTENICH B COOTBETCTBUU C ACHCTBY-
IOIIMM 3aKOHOJATEILCTBOM HE TPEOYeT CyneOHOro yCTaHOBICHMS', XOTS,
HaIprMep, HAIMYKME BCTYIMBIIIETO B 3aKOHHYIO CUITY CYIeOHOTO PEIIeHMS
O JIMIIEHUN €IUHCTBEHHOT'O POIUTENSI POAUTEIBCKUX MpaB U 00 orpa-
HUYEHUHU eT0 POAUTEIbCKUX MPaB, O MPU3HAHUU €TO HEIeeCIIOCOOHBIM WU
0e3BECTHO OTCYTCTBYIOIIUM CaMoO T10 cede, Oe3yCIIOBHO, CBUIETEILCTBYET
0 TOM, 4TO peOEHOK ocTaJicsl Oe3 MoTneYeHust poauTeNeit.

JeicTBYIOIIMM 3aKOHOAATEIbCTBOM TIPEAYCMOTPEHA CTieLIMaIbHAS ajl-
MUWHUMCTPATUBHAS MpOLIeaypa BhISIBICHUS U yueTa AeTeil, OCTaBIIMXCs 0e3
TnornevyeHus ponuTeneii. BeisiBieHre U y4eT TaKux AeTeil — 3amava rocy-
JMapCTBEHHOTO MacilTada, MCITIOJIHEHUE KOTOPOil MO3BOJIMT rapaHTUPOBATh
Kaxaomy pebeHKy, OKa3aBIlIeMycsl B TPYIHON CUTyalluU, PeI0CTaBIeHUE
HEOOXOAMMOI 1 BO3MOXKHOI ITOMOIIIH, a TAKXKE TUNITAHUPOBATh PACXOI0BaHUE
OIOMKETHBIX CPENCTB IUIsSl 00eCTIeUeHUST YCTPOMCTBA AeTei, OCTaBIIMXCS 0e3
TMOMNEYEHUS POOUTEIICH.

Boisenenue u yuem demeil, ocmaguiuxcs 6e3 noneuenus pooumenei, mpo-
HUCXOIST B CJEAYIOLIEM TTOPSIIKE.

1. CBeneHus o ¢hakTe OTCYTCTBHUS POAUTEIBLCKOTO TTOMEUYEHUS B OTHO-
IIEHNUU peOeHKa MTOCTYIIaI0T B OPTaH OMEKU U MOTIeUUTEIbCTRA.

' Heo6GXOMMO 3HATD, YTO KECTOKOE OGPALIEHIE POIUTENIEH ¢ peGEHKOM MOXET GBITh OC-
HOBaHUEM TS MIPUBJICUEHUS UX K YTOJIOBHOM OTBETCTBEHHOCTH 110 CT. 156 YK P®d, a Takke
1O MHBIM HOPMaM YTOJIOBHOTO 3aKOHOJAaTeIbCTBa (Harpumep, cT. 116, 117 YK u 1p.). VBHI,
TOBeIeHNEe HEKOTOPBIX POMUTENIE TaeT OCHOBAHWUE U ISl TIPUBJICYCHUST MX K OTBETCTBEHHO-
CTH 3a ocTaBjieHue B ormacHocTtH (cT. 125 YK).
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3avacTyio Takas MHGOpMAaIKs CTAHOBUTCSI U3BECTHOM COTPYIHUKAM
OpPTaHOB OMEKU U TMOIMEUYUTEIbCTBA MPU UCTIOJTHEHUM UX CIIY>KEOHBIX 005~
3aHHOCTeil. OmHaKO HEOOXOAMMO 3HATh, UTO B COOTBETCTBUU C 1. 1 cT. 122
CK P® n0o/mKHOCTHBIE JIMLIA OpraHU3aLnii (IOIIKOJbHBIX 00pa30BaTe/IbHbIX,
00111e00pa30BaTeNIbHBIX, MEAUIIMHCKUX M IPYTUX OpTaHU3alUil) U UHbIE
rpaxmaHe, pacrojaraloline CBeIeHUSIMU O IETSIX, OCTABIIUXCS 0e3 IMo-
Te4YeHusl poauTeieit, 00s13aHbl COOOLIUTL 00 3TOM B OpraHbl OMEKU U T0-
TMEYUTESIbCTBA MO MECTY (haKTUUECKOIo HaXoXneHus AeTeil. McronHeHue
3TOI 00A3aHHOCTU HE TTOAKPETIJIEHO I0OPUANYECKON CAHKILIMEH, U 3TO 00-
CTOSITEJICTBO SIBJISIETCST OMHOM M3 IPUYMH TOTO, YTO THICSUN TOJKHOCTHBIX
JIUIT U PSIIOBBIX TPaXkaaH eXeTHEBHO MPOXOISIT 0e3y4yacTHO MUMO JEeTei,
HYXXIAIOIIUXCS B TIOMOIIIH.

2. B coorBetrcTBUM C 11. 6 [Topsinka opMupoBaHusi, BEACHUS U KC-
MOJIb30BaHUSI TOCYIaPCTBEHHOTO OaHKa NaHHBIX O AETSIX, OCTaBLIMXCS 0e3
noreyeHust poaureneii (yrB. [Ipukazom MuHucTepcTBa npocpelieHuss PO
ot 10 aBrycra 2020 r. No 59222), opraH oreKu U IONeYnTeIbCTBa B TEUCHUE
TpeX pabouMx AHEN CO IHS MOJyJYeHUsI CBeIECHUI O peOeHKEe, OCTaBIIEM-
cs 0e3 MorevyeHus: poauTeseli, 00si3aH MPOBECTU 00CIeT0BaHUE YCIOBUI
JKM3HU 3TOTO peOeHKa U, YCTAHOBUB (DaKT OTCYTCTBUSI MOTICYEHUSI €TO PO-
IUTEIEH WY ero pOACTBEHHUKOB, OOECIIEUNTD 3aIUTY IIpaB U UHTEPECOB
pebeHKa 10 pelleHus Bompoca O Mepenaye ero Ha BOCIIUTaHUE B CEMbIO
WJINM B OpPraHU3aLMIO ISl AeTei-CUPOT, 3aperMCTPUPOBATh CBEACHUS O HEM
B XypHaJie IepBUYHOTO yJYeTa, a TAKXKE BHECTH MMEIOIIYIOCS MH(pOpMAIIUIO
0 pebeHKe B CITelIMaIbHYIO aHKETY peOeHKa.

Co [Hs MOCTYIIEHUST CBEAEHUI 0 pebeHKe, OcTaBIeMcs 0e3 mornevYeHust
ponuTesieii, opraHy OIeKy U MOMeUUTEIbLCTBA MPEAOCTABSICTCS MECSIIHBII
CPOK JJIsI yCTpOiCcTBa pedeHKa.

3. OpraH oIeKu U TMOIeYnTeIbCTBA TaKKe 00s13aH HaIllpaBUTh MHMOP-
MalMio 0 peOeHKe B COOTBETCTBYIOIIMI OpraH MCIOJHUTEIbHON BIaCTU
cyobekra Poccuiickoii Denepalivy 1ist IEPBUYHOTO YYeTa B PErMOHATbHOM
OaHKe TaHHBIX O ACTSIX, OCTABIIUXCS Oe3 MmoreueHust poaurteneit. Opran
BiacTu cyobekta Degepaliviu nepenaet 3TU CBeleHMs B (peaepaibHblid Op-
raH MCIOJHUTEIbHOM BIacTu, onpenensemsblii [IpasutenbcrBom PD', mist
MEePBUYHOTO yuyeTa B (penepaibHOM OaHKE JaHHBIX O AETSIX, OCTABIIUXCS
0e3 MmoreyeHust poIuTeNeit.

' Ha npaxruKe GbITYeT 3a6/1yKIEHHE, COIIACHO KOTOPOMY PeGEHOK IPHOOpPETaeT CTa-
TyC OCTaBIIeToCcs Oe3 MOTeUeHUsT POIUTENICH TOJIBKO MOCe BCTYIUICHUS B 3aKOHHYIO CUITY
Cy/IeOHOTO PeNIeHUs O JIUIIIEHUH €T0 POIUTENIe POIUTELCKUX MTPaB. DTO HE COOTBETCTBY-
et CemeitHOMY Komekcy PO.
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B TeyeHue mecsiia co qHS MOCTYIUICHUS CBEICHUI O peOeHKe, OCTaB-
1emcs 6e3 oreYeHusT poauTesIeii, OpraH UCTIOTHUTEIbHOM BIaCTU CyOh-
exra Menepaliuy opraHU3yeT ero yCTPOMCTBO B CEMbIO IpakIaH, IPOXKK-
BaIOIIMX Ha TEPPUTOPUM JaHHOIO cyobekTa Deepalinu.

4. Ecnu B TeueHMe Mecsilia He yaaJoCch YCTPOUTh pedeHKa, OCTaBIIETOCs
0e3 MmomnevYeHsT pOAUTENIei, B CEMbIO Ha TEPPUTOPUM COOTBETCTBYIOIIETO
cyobekta Penepannu, To deaepaabHblii OpraH UCHOJIHUTEIbHOM Bila-
CTU OKa3bIBaeT COOTBETCTBYIOIIEMY PETMOHAIbHOMY OpraHy CONECTBUE
B YCTpOICTBe pebeHKa Ha BOCITUTAaHUE B ceMblo TpaxkaaH Poccuiickoii
®enepanyu Ha Tepputopun Poccuiickoit Denepaiiu.

Takum obpazom, B Poccuiickoit Denepalinu CyliecTByeT CUCTeMa yyeTa
JeTeil, ocTaBiInxcst 6e3 monevyeHus: poaureneit. OHa peqHa3HaYeHa 1St
TOTO, YTOOBI 0OECITEYNTh YCTPOMCTBO AeTeil HE TOJIbKO B CEMbM TpaXkIaH,
MPOXMBAIOLIMX Ha TEPPUTOPUU TOro cyobekra Penepainu, rue pedbeHOK
OBLI BBISIBJICH, HO M B CEMbU MHBIX TpaxknaH. Kpome Toro, B rocymapcTBeH-
HOM 0aHKe TaHHBIX XPAaHSATCS U CBEACHUS O JIMIIAX, XKeJIAoIIUX TPUHSTh
JeTeil Ha BOCIIUMTaHUE B cBoM ceMbu (cT. 7 DeaepabHoro 3akoHa «O ro-
CyIapCTBEHHOM 0OaHKe JaHHBIX O IETsIX, OCTAaBIIMXCsI 0e3 MOomeuyeHus po-
TUTENEn»).

Kax yzxe roBopusioch, OTCYyTCTBUE POAUTETHCKOTO MOMEUYEHUSI TOPOXK/Ia-
€T 0COOBIIi TTPaBOBOIA cTaTyc pedeHKa. [leTr, oTHoCsIIecs K YUCTy OCTaB-
LIMXCS O€3 TTONeUeHUsT POIUTEIICH:

— WMEIOT MPaBO Ha YCTPOICTBO B ceMbio (a03. 3 1. 2 cT. 54 CK);

— YUMTBIBAIOTCS B TOCYIAPCTBEHHOM OaHKE MaHHBIX O NETSIX, OCTaB-

IIMXCs 0€3 TTOINeYeHUST POIUTENIEH;

— HMEIOT IIPaBO Ha pa3jIMYHble COLMAIbHbIC JIbroThI U rapaHThu (De-
JepaibHbIi 3aKOH «O TOMOJIHUTEIbHBIX TAPAHTHUSIX O COLUATbHOMN
noaJiepXKe AeTe-CUPOT U AeTei, OCTaBIIMUXCS O€3 MONeYeHUsT po-
TUTENei»).

besycnoBHO, BaxkHENIINM MTpaBoOM pebeHKa, ocTaBlIerocst 6e3 morie-
YeHUs pOAUTEIICH, SIBISETCS MPaBO Ha YCTPONMCTBO B CEMbIO. DTO OOUH
M3 TJIaBHBIX 2JIEMEHTOB CITEIIMaIbHOIO ITPABOBOTO CTaTyca pebeHKa.

3akoHomaTeIb OMHOBPEMEHHO YIIOTPEOJISIET MOHSITUS «YCTPOMCTBO Je-
Tel» U «BOCITUTAHME JeTei», 4TO TpeOyeT paszbsicHeHus. [1aBa 18 CK PO
Ha3bIBaeTcs «BhIsIBIEHNE 1 yCTPOMCTBO AeTel, OCTaBIIMXCS O3 MOMeUeHUS
poauTeneii», ogHako B HauMeHoBaHuM pasn. VI Konekca ncrnonb3oBaH
MHOI 000pOT — «(pOpPMBbI BOCTIMTAHUS AeTeli». DTO pacXoXIeHUE SIBIISIET-
CsI BCETO JIMIIb PeNaKIIMOHHON OIIMOKO 3aKkoHonaTesns. Jleso B ToM, 4To
BOCTIMTaHUE KaK IPOLIECC BO3MEMCTBUS HA TMYHOCTh peOCHKa BKIIIOUaeT
B ce0s1 He BCe U3 BO3MOXHBIX ACHCTBUI, KOTOPbIE IPUXOANUTCS COBEPIIATh
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YCBIHOBUTEJISIM, OTIEKYHaM, TIOTIeUUTeIsIM pedeHka. Ha aTux iy Bo3nara-
€TCS IIMPOKUI KPYT 00I3aHHOCTEl, B TOM YMCJIE M 00SI3aHHOCTb I10 TIPei-
CTaBUTEJbCTBY M 3allIUTE MHTEPECOB HECOBEPILIEHHOJIeTHETO. [leficTBus
BO HCTIOJIHEHME 3TOM 00s13aHHOCTH (0OpallieHUe B Cy/I B 3alIUTy peOeHKa,
B OpraH COLMAIbHOI 3aIUTHI IJI51 OJYYEHUS JIBIOT U TIP. ) TIOHSITUEM «BOC-
MUTaHUE» HE OXBaThIBalOTCs. TakuM 00pa3oM, B colepKaHUE TTOHSITUS
«YCTPOMCTBO JETei, OCTaBLIMXCS O€3 MOoIeUeHUs pOAUTENICH» BKIIIOYaeTCS
HX «BOCTIMTAHUE».

YcrpoiicTBo pebeHKa, ocTaBlIerocs 0e3 rnmornevyeHus poauTeseil, — oquH
13 BUJOB COLIMAJIbHOM 3a00ThI (3a00THI TOCyIapCcTBa M OOIIECTBA O JIIO-
n51x). OHO COCTOUT B TOM, UTO YIIOJITHOMOYEHHBIN Ha 3TO OpraH 3aKperuisieT
3a peOEHKOM JIMLIO (HECKOIBKUX JINIL), 00s13aHHOE (00s13aHHBIX) COBEPIIATh
B €T0 MOJIb3Y B TEUCHUE OMPEIACTICHHOTO BPeMEHM U1 0€3 yKa3aHMs CpoKa
(hakTrueckue v (MIM) IOpUINYECKIE ISHCTBUS, HalpaBJIeHHbIE HAa YIOBJIET-
BOpEHUE TTOTPeOHOCTEN TAKOro pebeHKa, a TAKXKe OTBeYaTh 3a COOMIOACHNE
3aKOHHBIX ITPaB U UHTEPECOB HECOBEPIIIEHHOJIETHETO.

[MoHsITHE «YCTPOMCTBO peOeHKa» SIBISICTCS] IOPUANIYECKUM. DTO CBSI-
3aHO, BO-TIEPBBIX, C TEM, YTO 3aauyeii YCTPOUCTBA SIBJISICTCS 0OecTieueHre
MpaB ¥ UHTEPECOB HecoBeplleHHoeTHero. CenoBaTesIbHO, 3aKpeTuIeHre
3a peOEHKOM OIEeKYHa WM MHOTO O0SI3aHHOTO JIMLIA MOXKET ObITh O0JIEYEHO
TOJIBKO B YCTAHOBJICHHBIE 3aKOHOM (DopMbI. Bo-BTOpBIX, BaxKHBIM TTPU3HA-
KOM YCTPOICTBA SIBJISIETCS TO, UYTO OHO OCYILECTBIISIETCS] YIIOJTHOMOYEHHBIMU
Ha TO OpraHaMu rocyaapCTBEHHO BJACTH WM MECTHOTO CaMOYIIPaBJICHUSI.

Dopmut ycmpoiicmea demeil, ocmaguiuxcs 6e3 noneverus: pooumeneil, — 310
Te MPaBOBbIE KOHCTPYKIIMU, KOTOPbIE TTO3BOJISIIOT 00ECTIEYUTh MTOCTOSIHHOE
WY BpEMEHHOE 3aKpeTUIeHHE 3a PEOCHKOM JIU1Ia, KOTOpOe 00s13aHO OTBEYATh
3a Hero. @OpMBI YCTPOICTBA MOTYT OBITh Pa3JIMYHBIMU, a X UCIIOIb30BaHUE
3aBUCUT OT COBOKYITHOCTY MHOI'MX (DAKTOPOB: HALIMOHAIbHBIX TPAIULIMIA,
SKOHOMMYECKOI CUTYyalluu, neMorpachuieckoit cutyauu u mp. Tax, ele
B XVIII B. B Poccuiickoii umnepun o nunuunatuse Exatepunsl 11 B Exare-
PUMHOCIABCKOM HAMECTHNYECTBE Ha CTAPOCT U CTAPIIMH BO3Jarajaach «00si-
3aHHOCTb MPUNCKUBATh CPEICTBA /s TIpoNuTaHus MajojgeTHux. C aToi
1LIEJIbIO OTHU IOJKHBI OBLIIM OTIaBaTh OECITOMOIIHBIX CUPOT COCTOSITETbHBIM
OIHOCEIbUaHaM C TeM, YTOObI OHM KOPMUJIM UX, @ B BOHATPAKICHUE MOJTb-
30BaJIMCh 10 COBEPIICHHOIETUS UX Tpyaamu. Ha ctapocTy Bo3naranack 00si-
3aHHOCTb Ha0JII0AATh, YTOOBI 3TH OINEKYHbBI COIEP KA MAJIOJIETHUX U3PSIIHO
U He U3HYpsIU paboTtaMu»'. be3yc0BHO, LIMBUIM30BaHHbIE ITPABOIOPSIIKI
TakuX (DOPM YCTPOICTBA IETEI «B CEMbIO» HE 3HAIOT.

1 o
B Hacrosiuii MOMEHT 3TH CI)y'HKLII/II/I BO3JIOXKCHBI Ha MI/IHI/ICTCpCTBO TIPOCBEUICHUA P®.
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B coorBerctBuM ¢ 1. 1 ¢T. 123 CK P® netu, ocraBiinecs 6e3 nomeye-
HUS pOIUTENICH, TIoMIekKaT repeaade B CeMblo Ha BOCITUTaHUE (YChIHOBJIC-
Hue (yIouyepeHue), IO OIeKy WU IMOMeUYUTENIbCTBO, B IPUEMHYIO CEMbIO
00 B cayvasx, IMpeaIyCMOTPEHHbBIX 3aKOHaAMM CyObeKTOoB Poccuiickoit
®enepalivii, B NaTPOHATHYIO CEMBIO), a IIPU OTCYTCTBUU TaKOM BO3MOX-
HOCTHM BPEMEHHO, Ha TIepUOJ 10 UX YCTPOMCTBA HA BOCITUTAHUE B CEMBIO,
TepenarTcsl B OpraHU3aly il AeTel-CUPOT U IeTeil, ocTaBIIUXCs 6e3
TMOMNEYEHUS POOUTEIICHA.

B 3aBucHMOCTH OT CyOBEKTa, OCYILLIECTBISIONIETO 3a00Ty O pebeHKe, Bce
(opMmbI ycTpoiicTBa AeTeit cleayeT pa3aeauTh Ha ABE IPYIIIbI (CM. CXEMY
Ne 1).

Cxema Ne [
®Dopmbl ycTpoiicTBa
Dopmbr Dopmbr
«MHIIMBUIYaTbHOTO» «HEVHIUBUIYaIbHOTO»
ycTpoicTBa yCTpOMcCTBa

ITpu «<MHAMBUAYATLHOM» YCTPOIMCTBE (CEMEiTHOE YCTPOICTBO, YCTPOii-
CTBO B CEMbIO) TIOIIeUeHHUE O PeOCHKE MepeaaeTCcss CTPOTO ONpeaeIeHHOMY
(buzmyeckomy nuily (iuiiam), Ipy BHIOOPE KOTOPOTO IMPUMEHSIIOTCS ycTa-
HOBJICHHBIE 3aKOHOM KpuTepuu. K Takum hopMam yCcTpoiicTBa OTHOCSITCS
YCHIHOBJIEHME peOeHKa, a TaKXKe oreka (IorneynuTebcTBO) .

B cnyyasx «HeMHIMBUAYaJIbHOIO» YCTPOMCTBA peOEHOK MepeaaeTcs
Ha IoIeYeHre OpraHu3alvu, I0puanIeckKoro Juia. Pazymeercs, KOHKpeT-
HBIE IEMCTBYS IO BOCIIMTAHWIO peOeHKa WM T10 YXOIy 32 HUM COBEPIIAIOT
(busmyeckure auia — pabOTHUKU OpraHU3alK, OMHAKO UX JTUYHOCTH IS
(opMBbI yCcTpoiicTBa pebeHKA IOPUINYECKOT0 3HaYeHUST He UMeloT. BaxkHo
TOJIBKO, YTO MEAArOru OpraHu3alui s IeTe-CUPOT U AETEN, OCTABILIMXCS
0e3 MmorevyeHus: poauTeseit, TOJKHBI UMETh COOTBETCTBYIOIIEe 00pa3oBa-
Hue. OnHaKo 3T0 TpeboBaHMe 001Iero xapakTepa. s nepegaym pebeHka
B TaKyl0 OpraHU3aIMIO HE UMEeT 3HaYeHHUsI, KAKOe UMsI HOCUT ero OymyIui
nenaror. bonee Toro, onuH regaror (MM BOCIIUTATENb, HSIHS) MOXET ObITh
B JII000O€ BpeMsI 3aMEHEH APYTMM, YTO HEBO3MOXKHO CAeaTh IPU «MHIN-

' Cm.: Cepeeesuy B. JleKunu 1 MCCIIEIOBaHMSI IO UCTOPUH pycckoro rpasa. CII6., 1883.
C. 940.
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BUIyaJIbHOM» YCTPOIMCTBE peOeHKa (HarpruMep, IIpU MOMEIeHNUHU TTO] OTIe-
Ky). B Hacrosiee Bpemst B coorBerctBuu ¢ 11. 1 ¢1. 123 CK P® x popmam
«HEWHIWBUIYATbHOTO» YCTPOMCTBA OTHOCUTCS BpeMEHHasl, Ha IMepUo
JIO YCTPOICTBA HA BOCIIUTAHUE B CEMbIO, Mepeaaya pedeHKa B OpraHu3alnio
IJIsI AETEU-CUPOT U JeTei, OCTaBIIMXCS Oe3 moreueHust poauteieii. Kak
caenyer u3 1. 2 cT. 155.2 CK P®, nmpaBoBoe 1ojioxxeHne pedeHKa, mpedbi-
BAIOIIIETO B TAKOTO POJa OpraHu3allui, aHAJIOTMYHO TTOJIOKEHUIO peOeHKa,
KOTOPOMY Ha3HaueH OIeKyH (IMOTNEeYUTENb).

B 3aBUCHMMOCTHM OT IJIUTEILHOCTH OTHOIIIEHUI IO YCTPOMCTBY peOeHKa
(bopMBI yCTpOIiCTBa pa3nensiioTcst Ha 1Be (OpMBI (cM. cxemy Ne 2).

Cxema No 2
DopMmbI ycTpoiicTBa
DopMBI BpeMEHHOTO DOopMBI TOCTOSTHHOTO
yCTpoiicTBa YCTpOICTBa

IIpe6GuriBaHME pebeHKa, ocTaBIIerocst 0e3 MoneuYeHus: PoOIUTENIE,
B OJTHOM M3 CHELMaJbHbIX OPraHU3aluid BCETAA SIBISIETCSI BPEMEHHOM
(opMoii ero ycTpoiicTBa. DTO CBSI3aHO € TEM, YTO, KaK YK€ YITOMUHANIOCh,
pebeHOK UMeeT MpaBo Ha ceMblo. PebeHKy, MmoMeleHHOMY B UHTEP-
HaT WM MHOE YUYpeXIeHUe, OpraHbl ONEeKU U MOIMEeYUTEIbCTBA U NHbIE
YIIOJJHOMOYEHHbBIE HAa TO OpraHbl 00sI3aHbI MPOJOJIKATh MMOIBICKUBATH
MOJIXOASIIYIO CEMBIO.

VYcerpoiicTBo pedeHka 6e3 ykazaHust cpoka (ITOCTOSTHHOE) Mpearnoaraet
BO3HMKHOBEHUE JUIMTEJbHbBIX, 00JIee TOTO, TOXKM3HEHHBIX OTHOIIICHUIT pe-
OcHKa ¢ TIOCTOPOHHUMU JIIOIBMHU, a TIOTOMY MOXKET ObITh 00JICUEHO JIUIITh
B IIpaBOBYIO (hOpMY YCHIHOBJICHUSI. [10XKM3HEHHBII XapaKTep 3THX OTHOIIIE-
HUIA UTpaeT poJib IIPU UX YCTAHOBJEHUH, HO HE MCKITIOYAET BIIOCIEICTBUU
OTMEHBI YCHIHOBJICHHSI, KaK POACTBO POAUTENICH U MeTeil He NCKIIOYaeT
JIMILIEHUST POAUTENIEH PONUTETBCKUX MPAB.

Taxkas ¢popMa ycTpoiicTBa, Kak oreka (IoIMeunTeTbCTBO), HOCUT Bpe-
MeHHBbII (cpouHblii) xapakTep. [Ipemycmorpennas 1. 21 CK P® npuemnas
CeMbsI, a TAKKe MMaTPOHATHASI CEMbsI, BO3MOXKHOCTb CO3aHUST KOTOPOI MO-
JKeT OBITh MPeAyCMOTpPeHa 3aKoHaMK cyobeKToB Poccniickoit Deneparivu,
SIBJISTIOTCS pa3HOBUIHOCTBIO OTIEKM (TIOTIEUUTENLCTBA).

CucreMa (opM yCTpOIICTBA AeTei, OCTAaBIIMXCST O€3 MOTNeUeHUST POM -
TeJIei, CKiIaabIBaeTCs CleayonmM odopa3om (cM. cxemy Ne 3).
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Cxema Ne 3
DopMHI ycTpoiicTBa aeTeit
DopMBbI «<MTHIUBUTYATEHOTO» Dopmbl
YCTpOICTBa «HEUHIVBUAYaTbHOTO»
yCTpoOiicTBa
(npedbIBaHME pedeHKa
VCBIHOBIIE- Ornexka B CTIEIIMAIbHON OPTaHU3aI1uN)
HUE JeTeit U MOTEYUTETBCTBO
Hall 1eTbMU
«Kimaccnueckas» BoawmesgHas
(6e3BO3ME3IHAS)

He saBnsercsa ¢opmoii ycTpoiicTBa neTeil BpeMeHHas (He OoJiee yem
Ha TpY MecsIlia, B UCKIIOUUTEIbHBIX CyJasx — He 0oJjiee YeM Ha T0JIroa)
nepenavya pedbeHKa B CEMbIO I'paXkIaH, OCYIIECTBIsIeMas Ha OCHOBaHUU
n.4—6 ct. 155.2 CK P®. JIuua, npuHuMaloine pedeHKa B CEMbIO Ha yKa-
3aHHBIX OCHOBaHUSIX, HE SIBJISIIOTCSI €T0 3aKOHHBIMU TIPEACTABUTEISIMHU,
a OTBETCTBEHHOCTb 32 XKU3Hb, 3MI0POBbE, BOCIIMTAHUE peOSHKa IMPOIOJIKAIOT
HECTH T€ OpTaHU3alllU, B KOTOPbIe peOCHOK ObLT paHee MOMEIIICH.

BaxxHoii cocTaBisitonieii CUCTEMBI BBISIBJICHUS U YCTPOMCTBA OETEH,
OCTaBIIMXCSI 0€3 MOMEYSHUST POIUTENCH, SIBISICTCS NESITEIbHOCTD OPraHOB
oneku 1 norneuyntenbeTa. B coorBerctBuu ¢ 1. 1 ¢1. 121 CK P® tonbko atn
OpTaHbI BBISIBJISIOT IETEl, OCTABIIIMXCS 0€3 TOoIMeUeHUs] pOAUTENei, BeayT
MX yYeT, u30upatoT (hopMbl YCTPOICTBA AETE, OCTABIIIMXCS 0€3 IMoTeYeHUs
poauTenieit, a TakXKe OCYIIECTBIISIOT MOCIEAYIONIUIT KOHTPOJIb 32 YCIOBUSIMU
MX COIepPKaHMsI, BOCTIMTAaHUS U 00Opa30BaHMSI.

B Poccuiickoit enepaiiyy 3anpelieHa AesITeJIbHOCTb APYTHUX, KPOME Op-
TaHOB OIEKU 1 TTONEYUTEIbCTBA, IOPUANIECKUX U (DU3MUECKUX JIUIL 1O BbI-
SIBJIGHUIO U YCTPOMCTBY AE€TEei, OCTaBIIMUXCS O€3 MONeYeHUsl poaUTEIei.

[TockoabKy NMOMBITKM HECAHKIIMOHUPOBAHHOTO 3aHSATUST YCTPOICTBOM
JeTeii, ocTaBIIMXCs 0e3 TMOIeYeHMST ponuTeseli, ObLIM 0COOEHHO pacIpo-
cTpaHeHbl npu ycbiHoBIeHUU, B CK P® B 1998 . GblIa BKIIIOUEHA CIIe-
nuajibHas cT. 126.1 «HenonycTUMOCTb ITOCPEIHUYECKOM AesITeIbHOCTH
[0 YCBIHOBJICHUIO I€Tei», B KOTOPOIl OMpenesieHO, KOMY U IMPU KaKuX
00CTOSITEIbCTBAX Pa3pellieHO OKa3bIBaTh YCHIHOBUTENISIM conelicTBue. He-
00XOIMMO UMETh B BUIY, UTO HE3aKOHHBIC IEICTBUS IO YCHIHOBJICHUIO
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(ynouepeHH10) pedeHKa MPecIeyI0TCS YTOJOBHBIM 3aKOHOAATEILCTBOM
¥ 3aKOHOJATEIbCTBOM 00 aIMUHUCTPATUBHBIX MpaBOHapyIIeHUsX (CT. 154
VK cr. 5.37 KoAlIl).

B cooTBeTCTBMH C IEHACTBYIOLIMM 3aKOHOIATEILCTBOM OpraHaMu ONeKU
U TIOTICUUTEIBCTBA SIBJISIIOTCSI OPraHbl MCIIOJHUTEIbHOM BJIaCTU CyObEKTOB
Poccuiickoit @enepanmu. OgHAKO OpraHbl MECTHOTO CaMOYIIpaBJeHUs
TOXE€ MOT'YT OBITh OpPraHaMu OMEKU U MOMNEUUTEIbCTBA B ClIydae, eIy 3a-
KOHOM cyObekTa Denepaliliv OHU HaJeJIeHbl IOJTHOMOUYHMSIMU T10 OTeKe
U TIOINEYUTEIbCTBY.

§ 2. YcblHOBNEHME KaK NpuopuTeTHasa ¢popma yCTPOCTBa eTeid,
ocTaBLIMXcA 6e3 noneyeHns poguTenen

Kak orMmeuasioch paHee, yChIHOBJIEHUE — 3TO MHAMBUAyaJIbHAas 10~
crosiHHas (GeccpouHasi) (popma yCTpOMCTBa AETE, OCTaBILIMXCS O3 Mo-
nevyeHus poauteneii. s ynoocTBa 3aKOHOJATEb OObEIUHSIET TEPMUHBI
«YCBIHOBJIEHUE» U «YIOYEPEHUE» B OIUH — «YChIHOBJICHUE».

[TpaBoBOE perynrpoBaHre OTHOLLIEHUI TTO YCHIHOBICHUIO OCYIIECTBIISI-
eTcst Ha ocHoBaHuM HOpM TI1. 19 CK P®, ®denepanbHoro 3akoHa «O rocyaap-
CTBEHHOM 0OaHKe TaHHBIX O JETSIX, OCTABLIMXCsI O€3 MOIeYeHUs POIUTENCIH»,
a TaKkoke nosioxkeHuit [paBuii nepenaun neteii Ha yCbIHOBJICHUE (YI0YepEeHME)
M OCYLLECTBJICHMSI KOHTPOJISI 32 YCIIOBUSMU UX KM3HU 1 BOCITUTAHUS B CEMbSIX
yChIHOBUTEJIEH Ha Tepputopun Poccniickoit Menepariiyin' 1 HEKOTOPBIX IPY-
MX HOPMATUBHBIX IIPABOBBIX aKTOB. KpoMe Toro, npu u3ydeHUH BOIIPOCOB,
CBSI3aHHbBIX C YCHIHOBJIEHMEM, CJIe[yeT YUUThIBATh pa3bsicHeHus1 [1neHyma
Bepxosnoro Cyna P® (rmmocranosnenue I1nenyma BepxosHoro Cyna PO
ot 20 anpesst 2006 . Ne 8 «O nmprMeHEHUH CyIaMU 3aKOHOIATEIbCTBA TTPU
pPacCMOTPEHUU JieJ1 00 YChIHOBJICHUU (YIOUEPEHUN ) NIETEi»).

Cneyucghuxa ycolnoeneHus Kak gopmul ycmpoiicmea demeii COCTOUT, BO-
MepBbIX, B 0ECCPOYHOM XapaKTepe MPaBOOTHOILIEHUIA U, BO-BTOPbIX, KaK
CJIEACTBUE — B 0CO0OIi MPAaBOBOI CBSI3U YCHIHOBUTEJISI U YCHIHOBJIEHHOTO,
HaIllOMMHAIOILIE CBS3b POAMTEISI U peOeHKa.

JeiicTBUTEIbHO, YCHIHOBIIEHUE IIPOU3BOAUTCS HaBCeraa, Toraa Kak,
HaIpumep, oreka (IOMeYUTebCTBO) MPEKpallaeTCcsl ¢ MIPUOOPETEHUEM

' B j0pUAMYECKOil TUTEPaType HEOTHOKPATHO OTMEUAJICS TOT (haKT, 4TO «II0 CyTH JelIa,
COBETCKOE 3aKOHONATENILCTBO O OpaKe U ceMbe UMEET B BUIY 1B (POPMBI yCTPOUCTBA B CEMBIO»
(cwm.: [TpaBo u 3amuTa ceMbu rocynapctsoM / OTB. pen. B.I1. Mo3onun, B.A. Pscenuies. M.,
1987. C. 45; cm. takke: Epwosa H.M. Otieka v TIOTIEUUTEILCTBO HAl HECOBEPIIICHHOIETHH -
MU TI0 COBETCKOMY TpaBy: [Iuc. ... KaHz. ropua. Hayk. M., 1957. C. 56).
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peOeHKOM MOJTHOM TpakaaHCKo# aeecriocooHocTr. MckitroueHus npe-
CTaBJISIOT CO0OIT TOJBKO BO3MOXKHbBIE CTy9ar OTMEHBI YChIHOBJICHMSI.

[Tpu ychiHOBIEHUU MpaBa U 00S13aHHOCTU YCHIHOBJICHHBIX U YCBIHO-
BUTEJICH TIPUPaBHUBAIOTCS K TpaBaM U O0SI3aHHOCTSIM €Tl U pPOaUTE-
Jeit. TakuM 06pa3oM, YCHIHOBJIEHUE UMEET CXOICTBO C POJICTBOM IEePBOii
CTeTIeHU. DTy OCOOEHHOCTb YChIHOBJIICHUSI MOATBEPKIAOT MOJTOXKEHUS
o TaitHe yceiHOBIeHUs (cT. 139 CK). B oTiMune oT HEKOTOPBIX IPYyTUX
MPaBOBBIX CUCTEM OTEYECTBEHHOE IMPABO paCCMaTPUBAET YCHIHOBIEHME KaK
TanHCTBO. Kak mpaBuio, yCbIHOBsSIEMbIE JETH HE 3HAIOT 00 OTCYTCTBUU
KPOBHOT'O POJICTBA C YCBIHOBUTEJIEM, UTO COMMXKAET POICTBO IO ITPOUCXOXK-
NEHUIO U yChIHOBIIeHUE. KpoMme Toro, oCHOBaHUSI OTMEHBI YCHIHOBJICHMUS
BO MHOTOM CXOXXU C OCHOBaHUSIMU JIUIIIEHUS POIUTENCH POOUTEIbCKUX
npaB. Kak 1 poacTBo mepBoii CTeneH!, YChIHOBJIEHUE BieUeT 3a co0oit
CYIIIECTBEHHBIC TTPABOBBIE TTOCIEACTBHUSI: BOSBHMKHOBEHUE Y YCHIHOBJICH-
HBIX ITpaBa Ha HaclienoBaHue 3a ychiHOoBUTEIsIMU (cT. 1147 T'K), npaBa
MOJIb30BaHMSI XKUJIBIM TIOMEIIEHUEM COOCTBEHHUKA-yChIHOBUTENS (CT. 137
CK; ct. 31 KK) u ap.

BecbMa cepbe3Hble MOCIEACTBUS YCHIHOBICHUSI 00YCIOBUIN TO 00-
CTOSITEJIbCTBO, YTO YCHIHOBJICHUE TTPOU3BOAUTCS B CyAEOHOM MOPSIIKeE.
Tak 6bU10 He Beeraa, K npumepy, cT. 98 KobC PCDOCP npeanycmaTtpuBaiia
aIMMHUCTPATUBHBIN TTOPSIOK YCHIHOBICHUS («YCHIHOBJIEHUE MTPOM3BO-
JIUTCS TTIOCTAHOBJIEHUEM TJIaBbl PAMOHHOM, TOPOJACKOU, PAalilOHHOM B TOPOJIE
aJIMUHUCTpALIMK» ). MeXay TeM OUE€BUIHO, YTO TaKUE SBJICHUS B KU3HU
pebeHKa, Kak MOSIBJICHUE Y HeTO0 HOBBIX POIUTENEH, C KOTOPBIMU OH OynIeT
CBSI3aH HaBCeT/Ia, a TAKXKe OKOHYATEIbHOE MpephbIBaHNE TTPAaBOBOM CBSI3U
C KPOBHBIMM POIUTEISIMU, HE MOTYT COIMMPOBOXKIATHCS aAMUHUCTPATUBHOMN
(opmoii mpuHsTUS peieHusi. CoBpeMeHHbIE CTaHAAPThHI peajnu3aliii IpaB
YyeJIoBeKa TpeOyIoT MIPUMEHEHUSI CyneOHO (hopMBI OCYIIIECTBICHUS TpaBa
pebeHKa XXUTb M BOCIIUTHIBATHCS B CEMbE, a TaKXKe CyIeOHBIX CITOCOOOB 3a-
LIMTHI TIPaB KPOBHOTO POAUTENST peOeHKA.

TpaouyuoHHo ycoiHOBACHUE HA3bIBAIOM NPUOPUMEMHOU (hOPMOIL YCmPoii-
cmea demeil, ocmaguiuxcs 6e3 noneuerus pooumeneii. IIpuopuTeTHbIN Xa-
pakTep B JaHHOM cllyyae O3HauyaeT, YTO MpU U30paHuM 1ist pedbeHKa dhop-
MbI YCTPOMCTBa Hanboee TTOAXOMSIIE U3 BCEX SIBJISICTCSI YCHIHOBJICHUE.
ITpuopuTeT yChIHOBIECHUS CBSI3aH ¢ OCOOCHHOCTSIMM 3TOTO SIBJICHUS IS
poccuiickoro cemeiiHoro npaba. C TOUKM 3peHUsT POCCUICKOTO 3aKOHO-
JaTeIbCTBA YCHIHOBUTEIM JOJIKHBI IPUHSITH YCHIHOBIEHHOTO peOeHKa Kak
CBOETO COOCTBEHHOTO U IMOJIHOCTBIO 3aMEHUTh eMy ponuteneit. [Toatomy
B Poccuiickoit @enepaliviv He CyILEeCTBYET «IIPOOHOI0» YChIHOBJICHUS WU
YCBIHOBJICHMSI HA BpeMsl, T.€. TaKOI MPAKTUKHU, KOTIa YChIHOBUTEIN IKC-

259



CEMEMHOE NPABO

MEPUMEHTUPYIOT, MBITasICh MOA00paTh cebe pebeHKa, a IeTU MePeXOoasT
M3 CEMbH B CEMbIO. B KauecTBe BpeMEHHOI'0 YCTPOIICTBA, KAK TOBOPUIIOCH
paHblile, POCCUIICKOE 3aKOHOIATEILCTBO pacCMaTpUBaeT repenavy aeTeit
1o OreKy (TOMeYnuTeTbCTBO) WIN B TIPUEMHYIO CEMBIO.

Br160p hopMBI ycTpolicTBa pebeHKa 3aBUCUT OT MHOTUX OOCTOSITEJIBCTB.
B cootBercTBuM co cT. 20 KonBenuuu OOH «O npaBax pedbeHka» rocygap-
CTBO, ObOecIieurBast 3aMeHy PeOeHKY €ro CeMeiTHOI0 OKPYXEHUSI, TOJIKHO
YYUTBIBATh «KEJIaTeJIbHOCTh IIPEEeMCTBEHHOCTU BOCIIUTAaHUsI peOeHKa U ero
3THUYECKOE MPOUCXOXACHUE, PETUTHO3HYIO U KYJIBTYPHYIO ITPUHAIIEK-
HOCTb M POIHOM s13bIK». [Tog00HOE TTpaBujIo 3akperuieHo U B 1. 1 cT. 123
CK P®, a B 1. 2 cT. 124 Kozmekca IOMOJTHUTENBHO YKa3bIBAETCS, YTO MIPU
YCHIHOBJICHUY peOEeHKY HEOOXOAMMO 00€CIIeYUTh BO3MOXHOCTh ITOJTHOLICH-
HOro (pU3U4YeCKOro, MICUXUIECKOro, TyXOBHOI'O M HPAaBCTBEHHOIO Pa3BUTHSI.
OaHO U3 cllaraeMbIX IMICUXUYECKOr0 U JYXOBHOI'O Pa3BUTHSI — BO3MOXK-
HOCTb POJCTBEHHOTO ODILIEHUSI ¢ OpaThIMU U ceCTpaMu. 3aKOHOIATETLCTBO
110 0011IeMy IIPaBUILY 3allpelliaeT YChIHOBJIEHUE OpaTheB 1 CeCTEp Pa3HbIMU
auiamu. TeM He MeHee Cyl MOXET OTOMTHU OT 3TOro MpaBuJjia, €ClIi TaKoe
YCBIHOBJICHUE OTBeYaeT uHrepecam nereit. B nocranosnenuu [Mnenyma
Bepxosnoro Cyna P® ot 20 anpesst 2006 1. Ne 8 «O nnpuMeHeHUU CyIaMu
3aKOHOJATEIbCTBA MPY PACCMOTPEHUU /11 00 YCHIHOBJICHUHU (YI0YEPEHUN)
JeTeli» Pa3bsICHSETCSI, UTO B CIIy4asiX, KOTIa yChIHOBUTEIb HE IIPOCUT Mepe-
JIaTh eMy TaKXKe OpaTheB UM CECTeP YCHIHOBISIEMOTO peOeHKa, YChIHOBJIE-
HUeE JIOIyCTUMO, €CJIM OHO OTBEYaeT MHTepecaM pebeHKa (Harpumep, 1eTh
HE OCBEIOMJICHBI O CBOEM POJCTBE, HE IIPOKMBAIU U HE BOCIIUTHIBAIUCH
COBMECTHO, HaXOIATCS B Pa3HBIX OPraHU3alMUsIX, HE MOTYT KUTh U BOC-
MUTHIBATHCSI BMECTE T10 COCTOSTHUIO 3M0POBbS ).

Cybosexmol npasoOMHOUEHUI YCbIHOBACHUS — VYCbIHOBUMENU U YCbIHOG-
asemoie'. T10 OTHOLLIEGHUIO K YCBIHOBUTESIM 3aKOH IPEIbSIBISICT HEMAJIO
CMeLMaIbHBIX TPEOOBAHU, @ BOT YCHIHOBISIEMBIMU MOTYT OBITh JTI0ObIE
HECOBEPIIEHHOJIETHUE NETH, OCTaBIIIMECs 0e3 MorneYeHust poauTesnei (1. 1
cT. 124 CK). BmecTe ¢ TeM He0OXOAMMO MMETh B BUAY, YTO YCHIHOBJICHUE
BO3MOXHO U B OTHOIIIEHUU peOeHKa, HaXOISIIErocs Mo/ MoneYeHueM
poautens. Peub uaeT 00 YCHIHOBJICHUU ACTE OTYMMaMU WJIM MauyeXxaMH,

' Tlocranosnenue [Mpasuresnbersa P ot 29 mapra 2000 . Ne 275 (B pes. ot 27 CeHTAOps
2021 r.) «O06 yrBepxkneHuu [1paBui nepenayu aeTeit Ha yCbIHOBJIEHUE (YIOUEPEHKE) U OCY-
IIECTBICHUS] KOHTPOJIS 32 YCIOBUSIMU WX KU3HU U BOCIIUTAHUSI B CEMBSIX YCHIHOBUTEIIEH
Ha Tepputopun Poccuiickoit @enepariu u [1paBut MOCTaHOBKY Ha YUeT KOHCYTbCKUMHU YU-
pexneHusmu Poccuiickoit Denepauu aeTei, SBISOMIMXCS rpaxkaaHamu Poccuiickoii De-
Nepaliuy ¥ YChIHOBJIEHHBIX MHOCTPAHHBIMU TpaxkIaHAMU WJIH JIUIIAMU 0€3 TPakIaHCTBa» //
CIIC «KoncynpranTIlaoc».
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T.€. CypyraMu poauTest pebeHka. B aTom ciydae (pakTruecku mporucxoauT
y3aKOHEHME OTHOIIIEHUH TT0 BOCIIUTAHWIO YYKOTO peOeHKa.

H7s1 Toro 4ToOBI YCHIHOBJIEHNE COCTOSIOCH, peOSHOK JOJIKEH MPONTH
MpoLeaypy y4ueTa IeTeli, OCTaBIIMXCs 0e3 MmoneuyeHus poaurteneit (cM. § 1
HaCTOSIIIEH T1aBbl).

CocTostHUe 3M0POBbsl peOCHKa HE BIMSIET Ha peaJu3alMio eTo mpasa
JKUTh U BOCTIUTHIBATHCS B CEMbE, TIOATOMY YCHIHOBJIEHBI MOTYT OBITb U TsI-
Keno0osbHbIe AeTH. OMHAKO 3a4acTylo KaHAuaaTaM B YCHIHOBUTEIU OT-
Ka3bIBAIOT B YCHIHOBJIEHUH CO CCHLIKOI Ha HAIMYME Yy peOEHKA CEPhe3HOTO
3aboseBaHMs. Takue neficTBUS TPOTUBOPEYaT 3aKOHY.

Kanaunat B yCBIHOBUTEN, KaK U YCHIHOBJISIEMBIl, TaKXe o0JagaeT
CcneyuanbHuiM npagossim cmamycom. B cocraBe ero npaBocyobeKTHOCTH
€CThb 0c00ast TIpaBoBasi BO3MOXXHOCTb — ITPaBO OBITh yChIHOBUTENEM. Takast
BO3MOXHOCTb ITPUCYIIA HE BCeM (PU3MYECKUM JIUIaM, a JUIIb TeM, KTO
OTBEYaeT YCTAHOBJICHHBIM 3aKOHOM TPeOOBaHUSIM, HA3HAYEHHUE KOTOPBIX —
00ecrneyrTh MPUMHUMAEMOMY B CEMbIO PEOEHKY BO3MOXHOCTD ITOJTHOLIEHHO-
ro (pM3MYECKOTro, IICUXUYECKOT0, TyXOBHOTO U HPAaBCTBEHHOI'O Pa3BUTHS.

Bonee Toro, 3akoHomaTe b 1axKe YIIOMUHAET O MPEUMYIIECTBEHHOM
npase Ha ycoiHOBIeHUe (11. 5 ¢T. 127 CK). Ero cyobekTtamu sBASIOTCS
POICTBEHHUKM peOEHKa, a YCIOBUEM peaau3alliy 3TOTO MpaBa BBICTYIIALT,
pasymeeTcsi, COOTII0IeHUE MHTEPECOB pebeHKa.

HeiicTBylolllee 3aKOHOAATEILCTBO MPEIbIBIISICT HEMaJIO TpeOOBaHUI
K TMYHOCTU KaHauaaTa B ycbiHoBUTeU (cT. 127 CK). Takue TpeboBaHuUs
CBSI3aHBI C HAIMYKUEM Y OyIyIIero YCHIHOBUTENSI JOCTAaTOYHOrO o0beMa
MPaBOCIIOCOOHOCTH U AEECTIOCOOHOCTH, C COCTOSTHUEM €T0 3M0POBbSI, C €T
JIMYHOCTHBIMU (MOPaJIbHO-HPABCTBEHHBIMHU) KaUueCTBAMM, a TAKXKe C TaK
Ha3bIBaEMBIMU MaTepPUaIbHO-OBITOBBIMU YCIOBUSIMU XKU3HU OyIYIIIETO
yceiHOBUTEsA. KpoMe Toro, 3ampeiieHo ObITh YCAIHOBUTEISIMU TEM Tpax-
JaHaM, KOTOPbIe HE MPOIILIN CTIEUATbHYIO TICUX0JIOTO-T1e1arornIecKylo
¥ MPaBOBYIO MOATOTOBKY (3a MCKIIOUEHUEM OJIM3KUX POACTBEHHUKOB
pebeHKa, a TakKe JIMLI, KOTOPBIE SIBJISIIOTCS WM SIBJISJIMCH YCHIHOBUTEIS -
MU U B OTHOIIEHUM KOTOPBIX YCHIHOBJICHNE HE OBLIO OTMEHEHO, U JIUII,
KOTOpBIC SIBJSIOTCSI WM SIBJISITUCH OTIEKyHaMU (TOTIEUUTEIIMU) OeTeit
¥ KOTOpBbIe HE OBLIM OTCTPAHEHBI OT UCTIOJTHEHUSI BO3JIOXKEHHBIX Ha HUX
00sI3aHHOCTEI).

Cewmeiinblii Kogeke P® nomyckaeT 1 HEKOTOPbIE OTCTYILICHUS OT 3KeCT-
KHUX TIpaBUJI O TTon0ope yebiHOBUTEeH. Tak, HampuMep, OTYMMBI M MaYeXH,
YCBIHOBJISIIOLIME MTACBIHKOB WJIY MAIYEPULL, MOTYT UMETh MEHBILUIA 3apa-
OOTOK, UeM 3TOT0 TPeOYET 3aKOH, a TaKXKe He 00s13aHbI ITPOXOAUTD CITeIIM-
aJIbHYIO TIONTOTOBKY ISl YCHIHOBJICHMSI.

261



CEMEMHOE NPABO

Oco0bIM TpebOBaHMEM K JIMYHOCTU YCHIHOBUTES SIBJISIETCS] YCIIOBUE
O pa3HUIIe B BO3pPACTE MEXAY YCHIHOBUTEJIEM U YChIHOBJISIEMBIM peOeH-
KOM. B COOTBETCTBUU € pOCCUICKMM 3aKOHOIATEILCTBOM YCTAHABIMBACTCS
npenejabHass MUHMMalIbHasi pa3HKIAa B BO3pacTe MEXIY YChIHOBUTEIEM
U YCHIHOBJIEHHBIM — 16 JIeT. DTO MpaBUJIO MPOIUKTOBAHO IJIABHBIM CBOM-
CTBOM YCBIHOBJICHHUSI — CXOJICTBOM C POJCTBOM II€PBOI CTEIIEHMU.

HckroueHust u3 Hero:

— He TpedyeTcs yueTa pa3HUIIbI B BO3pAcTe MPU YChIHOBICHUM PEOCH-

Ka OTYNMOM (Mavexoii), TOCKOJIbKY peOeHOK MPOKUBAET CO CBOUM
poauTesieM 1 (haKTUYECKH yKe OOLIACTCS C OTYMMOM WJIM MadyeXoii;

— IO IpUYMHAM, IPU3HAHHBIM CYIOM YBaXKMTEJIbHBIMU, Pa3HMIIA B BO3-

pacrte MoxeT ObITh cCoKpalleHa. B 1. 8 HazBaHHoro Bhitie [ToctaHOB-
nenust [Tnenyma Bepxosaoro Cyna P® or 20 arpenst 2006 . Ne 8 cy-
JlaM PEKOMEHIYEeTCsI pa3peliaTh YChIHOBJICHUE C pa3HMIIEI B BO3pacTe
MeHee 16 jiet, eciii peOeHOK MCIIBITHIBAET YYBCTBO IIPUBI3aHHOCTHI
K JIMILY, 3KeJIAIOIIEeMY €r0 YChIHOBUTh, CYMTAET €r0 CBOUM POIUTEIIEM
M T.I1., @ YCBIHOBUTEIb CMOXET 00eCIIeYUTh PEOESHKY MOJIHOLIEHHOE
(busryeckoe, ICUXUIECKOE, TyXOBHOE M HPABCTBEHHOE Pa3BUTHE.

OpraHbl OITEKU U TTONEYUTEILCTBA 00s13aHbI Yepe3 CBOU O(uLIMaIbHbIe
CaiThl ¥ CPEICTBA MACCOBOM MH(OpMaLMK MH(OOPMUPOBATD IPaXKaaH O M0~
PSIIKE YCHIHOBJIEHMS U O JETSIX, OCTaBIIMXCSI O€3 MOMNeUeHUs] POIUTEINCIH,
KOTOPbIE MOTYT ObITh YCBIHOBJIEHBI, a TAKXKE BECTU MPUEM I'paxkiaaH, Xeja-
JOIIMX YCBIHOBUTB pebeHKa (mereit)'.

Ilopsdok ycvinoeaenuss BKIIOYAET B ce0s1 CIIAYIOIIIE STalIbI:

1. IMomaua nuiroM, XeJlarolM YCHIHOBUTD peOeHKa, 3asiBJIeHUS B OpraH
OIEKU U MOIEYUTEIbCTBA MO0 MECTY CBOEIO KUTEJIbCTBA C IPOCHOOIi 1aTh
3aKJIIOYEHHE O BOBMOXHOCTH ObITh YChIHOBUTEEeM. K 3asiBIIeHUIO TIpU-
JIaraloTCsl TOKYMEHTBI B COOTBETCTBUM C IIEPEUYHEM, YCTAHOBJIICHHBIM I1. 6
[TpaBun nepenaum aeteit Ha yCbIHOBICHUE (yI0UEpPEeHNE) U OCYIIIECTBICHUS
KOHTPOJISI 33 YCJOBUSIMU MX XXM3HU Y BOCITUTAHUS B CEMBbSIX YChIHOBUTEJIEH
Ha tepputopumn Poccuiickoit Meneparmu.

2. ObcnenoBaHUEe OPraHOM OTMEKHU Y MONEYUTEIbCTBA YCIOBUM XKU3HU
3asIBUTEJISL M TIOATOTOBKA 3aKJIIOYEHMSI O BO3MOXKHOCTU 3asiBUTEJISI ObITh
YCBIHOBUTEJIEM.

VYke mocJie moylydeHus Takoro 3akJII0YeHMs] KaHAUIAT B YChIHOBUTEIH,
CaMOCTOSITEJIbHO MOYYMBIINI MH(MOPMALIMIO O peOeHKe, KOTOPOTO OH MOT

1 o
OpFaHbI OIIEKU U IOICYUTEIIbCTBA, a TAKXKE CyI, paCCMaTPUBAIOIINHN OEIO 00 YCTaHOB-
JICHUU YCBIHOBJICHUS, ABJIAIOTCS Cy61>eKTaMI/I MHBIX IIPOUCOYPHBIX l'[paBOOTHOI_HeHI/If/'I agMu-
HHCTpaTHBHO—HpaBOBOﬂ nin I‘pa}KZ[aHCKO—HpOHGCCyaHBHOfI OTpaCHCBOﬁ TNIPUHAOJIC2)KHOCTHU.
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OBl YCHBIHOBUTD, BIIPaBe OOPaTUTHCS B CYII C 3asIBJICHUEM 00 YChIHOBJICHUU
(TIpu ycIoBUM, YTO UMEJI MECTO (DaKT JIMUHOTO OOIIEHUS 3TOTO KaHauaaTa
¢ peOEeHKOM).

BMecte ¢ TeM nelicTByIOlee 3aKOHOAATEIbCTBO MPEeIyCMaTpUBaeT BO3-
MOXHOCTb KaHIMAaTa B YCBIHOBUTEIU MOJYyYUTh MHMDOPMALIMIO O IETAX,
KOTOpPBIE MOTYT OBITh YCBIHOBJIEHBI, Y TTOCETUTh ITUX AETEH MO MECTY UX
HaXOXIEHUSI.

3. OOpaieHue KaHAUAATa B YCHIHOBUTENM K perMOHAIbBHOMY WM (befie-
paJIbHOMY OIlepaTopy roCyIapCTBEHHOTO OaHKa JAHHBIX O NETSIX, OCTABIIMX-
cs1 6e3 nornedyeHus poauteseii. B coorBeTcTBum ¢ 11. 4 ¢t. 5 MepepaibHOroO
3akoHa «O rocynapcTBeHHOM OaHKe JaHHBIX O AETSIX, OCTaBIIMXCS O3 10~
MeYECHUS POAUTENIC» rPpaXKIaHMH, KeJIAIOIIUI IPUHATh peOGeHKa Ha BOCIIM-
TaHUE B CBOIO CEMbIO, CaM MPEACTABISIET CBEIECHUS O ceOe PerMOHATIbHOMY
win denepaabHOMY oreparopy. OnepaTop 6aHKa TaHHBIX OCYIIIECTBISECT
JMOKyMEHTHpOBaHWEe MH(MOPMAIIUY O TpaXkIaHaXx, XeJIaloIuX TPUHSTD AeTei
Ha BOCIIUTaHUE B CBOU CEMbH, B BUAEC aHKEThbI, B KOTOPOI YKa3bIBalOTCS
KaK CBEICHMUSI, OTHOCSIIIMECS K JUMYHOCTHU 3asIBUTEJISI, TaK U UH(OpMaIust
0 pebeHKe, KOTOPOTo IPaKIaHUH XKeJjlajl Obl MPUHSITH Ha BOCIIMTAHKUE B CBOIO
ceMblo (cT. 7 3aKkoHa).

4. Tlopgbop MomXoasIIuX Jjsi KAaHAUAATa B yChIHOBUTENU neteil. Ore-
paTop O0aHKa MaHHBIX, K KOTOPOMY 00OpaTUiICsS KaHIUAAT B YCHIHOBUTEIH,
JOJDKEH MPEI0CTaBUTh BCIO UMEIOIIYIOCS Y Hero MHMOPMAIIUIO O MOIX0-
OSnX 1jis 3asiButenis aetsx. Ecnim nndopmanuys o kakoM-11ub0 u3 nereit
yCTpauBaeT KaHIuaaTa B YCBIHOBUTEIN, TO OIlepaTop OaHKa NTaHHBIX O JETSIX
BBIZACT €My HalpaBJIeHUE B OPraHU3aIl1Io, B KOTOPOI HAXOIUTCSI peOCHOK,
17151 ero nocetnieHust. O TIPeACTOSIIIEM TTOCEIIeHUH 00513aTeIbHO CEAyeT
YBEIOMUTDL OpTaH OMEKHU U TOIEeYNTEIbCTBA M0 MeCTy (haKTUUECKOIo Ha-
XOXIEeHMS peObeHKa, OCTaBIIErocs 0e3 MoneYeHUsl pOIUTECH.

5. Iocemenue pedbeHka u JudHOE odiieHne ¢ HuM (11. 2 c1. 125 CK).
B cootBercTBuM ¢ m. 12 INpaBui nepegaun aereit Ha ycblHOBIeHUE (YI0-
YepeHMEe) U OCYILIECTBICHUSI KOHTPOJIS 32 YCIAOBUSIMU UX XKM3HU U BOCTIM -
TaHUS B CEMbSIX YCHIHOBUTENIEN Ha TeppuTopun Poccuiickoit Denepaninm
KaHOUIAT B YCBIHOBUTEIU 00513aH JIMYHO MO3HAKOMUTHCS C peOEHKOM
M YCTAHOBUTH C HUM KOHTAaKT, 03HAKOMUTbHCS ¢ TOKYMEHTaMU YChIHOBIISIE-
MOTO0 pebeHKa Y TTIOATBEPANUTh B MMCbMEHHOM (hopMe (pakT 0O3HAKOMJIEHUS
C MEIMLIMHCKUM 3aKJII0OUYEHUEM O COCTOSTHUU 3I0POBbs pedbeHKa'. Eciu

' Tocranosnenue Ipasutensctsa P ot 29 mapra 2000 r. Ne 275 (B pen. ot 30 geka-
6pst 2017 r.) «O6 yTBepKaeHuu [1paBui repegaun neteii Ha yChbIHOBIIEHUE (YA0YepeHMe)
U OCYILIECTBICHMSI KOHTPOJISI 33 YCIOBUSIMU UX KM3HHM U BOCIIMTAHUSI B CEMbSIX YCHIHOBUTE-
Jieit Ha Teppuropun Poccuiickoit @eneparuu 1 [1paBuiI NOCTAHOBKY HA YYEeT KOHCYTbCKUMMU
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YCTaHOBJICHME KOHTAKTa ¢ peOEHKOM HEBO3MOXHO (B CHIIy €r0 Bo3pacTa
WJIM COCTOSTHUSI 3M0POBbsT), 3TO TEM HE MEHee He SIBJISICTCS TIPEISITCTBUEM
K YCBIHOBJICHUIO.

6. OOpallieH1e KaHAUIATa B YCHIHOBUTE/IU B CY[I C 3asiBJIECHUEM 00 YCbI-
HOBJICHUU U CYIeOHOE PaCCMOTPEHME 3TOTO 3asiBjieHus. Paccmorpenue aen
00 YCBIHOBJICHUU peOeHKa IMTPOM3BOIUTCS CYIOM B IIOPSIIKE OCOOOTO MPOMU3-
BOJICTBA B COOTBETCTBUU C IIPpaBUIaMu, ycTaHOBIeHHbIMU TJ1. 29 I'TIK P®D.

CynebHoe pa30oupaTebCTBO 10 Iey 00 YChIHOBJICHUU HE CBOIUTCS
TOJBKO K IMTPOCMOTPY CYIOM TIpEACTaBICHHBIX 3asBUTEJIEM TOKYMEHTOB.
B coorBerctBuu ¢ 1. 2 ¢1. 272 I'TIK P® opran oreku U Morne4YnTe/IbcTBa
MpeaoCTaBIIsIeT CyAy JOIOJHUTENbHbIE CBeleHUs. bojee Toro, yuactue
B CyIeOHOM 3aceTaHUM MpeACTaBUTE e 3TOro opraHa (Kak 1 caMoro KaH-
IvaaTa B YCBIHOBUTEH, MIPOKYpOpa, pedeHKa, JOCTUTIIEro Bo3pacTa 14 jieT)
00s3aTebHO. Cyl MOXKET CUeCTh HEOOXOAMMBIM MPUBJICUEHUE K YUaCTUIO
B 3TOM JieJIe ¥ poauTesieil pebeHKa, IPyrux 3aMHTEPECOBaHHBIX JIULL, a TAKXKe
camoro pebeHka B Bo3pacte oT 10 go 14 ner. DTH y4acTHUKHU CyAeOHOTO
pa3duparTesbCcTBa MOTYT COOOIIMUTD CYAYy B TOM UMCJIE M CBEACHMS, Mpe-
MSTCTBYIOIINE YCHIHOBJICHUIO.

7. TocynapcTBeHHas! perUCTpallvsl YChIHOBACHUS HA OCHOBAaHUM BCTY-
MUBLIETO B 3aKOHHYIO CUJTy PellieHUsI cyna B opraHe 3arca. [Topsinok rpo-
BEICHUSI TOCYIapCTBEHHOI pEerMCTpalli YCHIHOBJICHMS OTIpenesieTcs 1. V
®DenepanbHOro 3akoHa «O0 akTax rpaxkIaHCKOI0 COCTOSIHUS».

ITpouenypa ycbIHOBJIEHUS CBSI3aHa TakKxKe ¢ HEOOXOAUMOCTbIO (MJIn
11eJIECO00PAa3HOCTDIO) TIOJYIEHUSI COTIaCHsI Ha YCHIHOBJIEHME OT HEKOTOPBIX
JIUII, @ UMEHHO OT:

— camoro pedeHKa, TocTuriiero Bo3pacra 10 ner;

— poauTenei pebeHkKa;

— OIIEKYHOB (TIONe4unTesIeii), MPUEMHBIX POJUTENEH, pyKOBOAUTEEH
OpraHu3alluii, B KOTOPBIX HAXOMSITCS JETH, OCTaBIIMecs 6e3 more-
YEHUS POIUTEIIECH;

— Cymnpyra yChIHOBUTEJSI.

OpnHako u3 nojoxeHuii ct. 129—133 CK P® crnenyer, 4To BO MHOTHUX
clyJyasix BO3paxkKeHUs MEePEUMCICHHBIX JINL HE SIBJSIOTCS 0€3yCIOBHBIM
MPENsITCTBUEM K YCHIHOBIeHUI0. OCOOEHHO BaXKHO OIPENE/INTh, B KAKUX
CJyJasix JJisl YChIHOBJICHUS peOeHKa He TpeOyeTCsl COriacusl ero ponuTeseit
(ct. 130 CK).

yupexaeHusimu Poccuiickoii Denepativu aeteid, IBsiiomxcs rpaxknaHamu Poccuiickoit Me-
Jepaliy 1 YChIHOBIEHHBIX MHOCTPAHHBIMK TPaXIaHAMU WU JIMIIAMU 0€3 TPaXaaHCTBa» //
CIIC «KoncynpranTIlaoc».
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Cornacue ponuTensi pebeHKa Ha ero YChIHOBJICHUE 1O COMEePXKAHUIO
MOXET OBITh ABYX BUIOB: C YKa3aHWEeM KOHKPETHOTO KaHAuAaTa B yChI-
HOBUTEJIM WIM 0€3 yKaszaHUs KOHKPETHOTO Jnla. 3aKOH YCTaHaBIUBAET
U CIieLMaIbHbIC TIPaBOBbIE (hOPMBI, B KOTOPBIE TAKOE COIJIacue TOXKHO
OBITH 00JICUEHO: YCTHOE 3asiBJICHUE, CAeJaHHOE B TUYHOM MPUCYTCTBUU
BO BpeMsI CyAeOHOT0 pa30orpaTeIbCTBa; MMCbMEHHOE 3asIBIICHNE, HOTapH-
aJIbHO YIOCTOBEPEHHOE WJIM 3aBepeHHOE PYKOBOIWTEIEM OpTaHU3alluu,
B KOTOPOI1 HAaXOAUTCS peOEHOK, OCTaBIIMIACS 0€3 TOoMeUeHUs pOaUTENei,
JI1OO OPraHOM OIEKH U IMOTEUMTEbCTBA 10 MECTY YChIHOBICHUS peOeHKa
WJIM TI0 MECTY JKUTEIbCTBA POAUTENICH.

Takum 006pa3oM, YCHIHOBJIEHHE KaK OCHOBaHME BOZHUKHOBEHMSI Ce-
MEMHBIX TTPaBOOTHOIIEHUH TpeacTaBisieT co00il (paKTUUeCKuil cocTas,
BKJIIOYAIOIIUI B ce0s1 pa3IuyHbIe Iopuandeckue (GakThbl, 3aBepIIalOIINM
U3 KOTOPBIX SIBJISIETCSI BCTYMUBIIIEE B 3aKOHHYIO CHITY CyIeOHOe pellieHue
00 YCHIHOBJICHUM, HETIOCPEACTBEHHO MOPOXKIaIolee MpaBa U 00s13aHHOCTU
YCBIHOBUTEJICH 1 YCHIHOBJICHHBIX. Bcsakoro poma TpeboBaHMs 3aKOHOAA-
TEJIbCTBA, COOJIIOCHNE KOTOPBIX 00513aTeIbHO MIPU YCHIHOBJIEHUHM (COTJIacue
OIpeIeICHHBIX JIULI, COCTOSTHUE 3MOPOBbSI YCHIHOBUTEJISI, €TO MaTepUabHOE
TOJIOXKEHUE U TIP. ), SIBJSIOTCS YCIOBUSIMU YCHIHOBJICHUS.

Bwmecre ¢ Tem rinaBHbIM (haKTOM, JieKallluM B OCHOBAaHUU YChIHOBJICHUSI,
SIBJISIETCSI BOJICU3BSIBJICHUE YCHIHOBUTEISI, KOTOPOMY OTBEUAET BOJICUIBSIB-
JIeHue pedbeHKa, TOCTUTIIEro Bo3pacTa aecatu JeT. HeciyuaitHo ucropuu
CeMeiHOro Mmpasa u3BecTeH (heHOMEH CACJIKM 00 YCHIHOBJIEHUHU, a COBPE-
MEHHBIE aBTOPBI MUIIYT O TOM, YTO Mbl UMEEM JIEJIO C BOJICU3bSIBICHUEM
CIETOYHOM MPUPOILI'.

YchIHOBEHME KaK (haKTUUECKUI COCTaB MMEET 1 MpaBOIIpeKpalaroliee
s3HaueHue (1. 2 ct. 137 CK).

IIpasosuie nocredcmsus ycoinosaerus. Kak yxke roBOpuiIoch, mpaBa U 00s1-
3aHHOCTU YCHIHOBUTEJISI Y YCHIHOBJIEHHOI'O peOeHKa BO3HUKAIOT CO THS
BCTYIUICHUSI B 3aKOHHYIO CHITY PEILICHUSI Cy/ia 00 YCTaHOBJICHUM YCHIHOBJIC -
Hus pebeHKa. B TeueHue Tpex gHel co THS BCTYIUICHUSI B 3aKOHHYIO CUJTY
TaKOTO PEIIeHUs Cy/ HAMPaBJseT BBIIUMCKY U3 HETO B OpraH 3arca rmo MecTy
BbIHeceHus perieHust. [Tocie rocynapcTBeHHOM perucTpaiiiy yChIHOBICHMS
OBIBILIME POAUTENN peOeHKA yKe He CMOTYT IOJyYUTh TyOIMKAT CBUACTE b~
CTBa O rOCYIapCTBEHHOM PEerucTpalni POXKISHUST peOeHKa M BOCIIOIb30-
BaThCs TIpaBaMu, CBSI3AHHBIMU C MATEPUHCTBOM WJIM OTLIOBCTBOM.

' MenuLIHCKOE OCBHJIETENLCTBOBAHME PeGEHKA I BbIIaUa 3aK/TIOYEHHS O COCTOSIHIH €ro
3[0POBbSI TPOM3BO/ISITCS] HA OCHOBaHMU TiprKasa MuHznapasmeanpoma Poccuu Ne 369, MuH-
obpasoBanust Poccun ot 25 nexadps 1995 r. Ne 641 «O MeIUIIMHCKOM OCBUAETEILCTBOBAHNI
JieTeit, nmepenaBaeMbix Ha BocriutaHue B ceMblo» (CITC «KoncynpranTIlnoc»).
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[IpaBoBBIe MOCIIEACTBHS YCHIHOBICHUS TIPEACTABIISIIOT COOOM TIpeKIe
BCEro KOMIUIEKC MpaB U 00513aHHOCTE!, COBNAAAIOIIUX C POIUTEIbCKHU-
mu (1. 12 CK). Ocob6eHHOCTbIO YCHIHOBIEHUS TI0 POCCUMCKOMY TIpaBy
SIBJIIETCSI TO, UTO aKT YCHIHOBJICHUSI OXPaHSIETCs OT pa3IJallleHus, TaiiHa
YCBIHOBJICHHST HE MOXET OBITh pPaCKpPHBITA HU TPETHUM JINIIAaM, HU CAMOMY
pebeHKy (cT. 139 CK P®). B oTeuecTBeHHOI1 ITPaBOBOI TPAOUIINK 3Ta YepTa
MHCTUTYTA YCHIHOBJIEHUSI TECHO CBSI3aHa C OECITOBOPOTHOCTHIO BOJEU3b-
SIBJICHUSI YCBIHOBUTEJIS (110 OOIIIEMY MPAaBUIY OH HE MOXET «IIepeayMaTh»
U OTKA3aThCsT OT peOeHKa), a BMECTE 3T JIB€ OCOOEHHOCTU OOBSICHSIOTCS
TpaauLIUE, B COOTBETCTBUU C KOTOPOU YCHIHOBJIEHUE MOTHOCTHIO TOX/IE-
CTBEHHO KPOBHOMY POJICTBY.

BaxxHei M mpaBoOBBIM TTOCIEACTBUEM YCHIHOBICHMUS SIBJISIETCS] BO3-
MOXHOCTh BOCITUTaHUS peOeHKa 1 TMIYHOTO OOIIeHNUs ¢ HUM. B cooTBeT-
ctBuu ¢ 1. 20 I1paBui nepenayu AeTeil Ha yCbIHOBIeHUE (yooUuepeHUe)
¥ OCYIIECTBJICHNST KOHTPOJIST 32 YCIIOBUSIMU MX XKW3HU Y BOCITUTAHUS B CE-
MbsIX YChIHOBUTEIIEH Ha Tepputopun Poccuiickoit Menepaiiin yCbIHOBUTEN
00s13aHBI TUIHO 3a0paTh peOeHKA IO MECTY €0 XXKUTEJIbCTBA (HAXOXKICHMS)
MO MPEIbSIBICHUN NTacOpTa WX UHOTO TOKYMEHTA, YIOCTOBEPSIOUIETO
JIMYHOCTh YCBIHOBUTEJIST, ¥ PEIICHUST Cya.

YCBIHOBUTEM HE TOJIBKO UMEIOT IIPABO M 00s13aHbI BOCIIUTHIBATH PEOCH -
Ka, HO M HECYT OTBETCTBEHHOCTD 3a €T0 BOCIIUTAHUE U Pa3BUTHE, 00SI3aHbBI
3a00TUTHCS O €0 30POBbE, (DU3NIECKOM, ICUXUIECKOM, TyXOBHOM U HPaB-
CTBEHHOM pa3BUTUU. bojiee Toro, nx mpaBo Ha BOCIIMTaHKUE YCHIHOBJICHHOTO
pebeHKa SIBIsieTCsl MpenMyIecTBeHHBIM (cT. 63 CK).

YcwiHOBUTENM 00s13aHBI COAEpKaTh peOeHKa, 00eCIeYynuTh MoJydeHune
peGeHKOM OCHOBHOTO 00111er0 00pa30BaHUsI U C yYETOM €ro MHEHUST UMEIOT
MpaBo BbIbOpa 00pa3oBaTeNbHOI OpraHu3alru U GopMbl OOYYEeHHs A0 TO-
JIydeHUs1 pe0eHKOM OCHOBHOTO 00111ero 00pa30oBaHMsI.

YCBIHOBUTEIN UMEIOT TIPABO M 00S3aHBI OCYIIECTBIISITH 3aIIUTY TIPaB
W WHTEPECOB YCHIHOBIIEHHOTO peOeHKa, OHM SIBJISIOTCS €T0 3aKOHHBIMU
MPEACTABUTEISIMUA W BBICTYITAIOT B 3aLIUTY €ro MpaB U MHTEPECOB B OTHO-
LIEHUSIX C JTIOOBIMM (PU3MUECKUMU U IOPUANYECKIMU JTULIAMU, B TOM YK CIIe
B cyHax, 0e3 CITeIMaJIbHBIX TIOJTHOMOYMIA.

Kak u ponutenu, ycblHOBUTENU BIIpaBe TpeOOBaTh BO3BpaTa pebeHKa
OT JII000TrOo JIMlIa, YAEPXKUBAIOILIETO ero y cedsi He Ha OCHOBaHMU 3aKOHa
WJIM HE HA OCHOBAaHUU CYIeOHOTO pellIeHUs.

[TocKombKy YCBIHOBIICHHUE TI0 TIOCICACTBUSIM TIPMPABHUBACTCS K POICTBY
TIePBOIi CTETIEHN, MEXKIY YCBIHOBUTEISIMU U YCHIHOBJICHHBIMU 3aTIPEIIICHBI
opaku (ct. 14 CK).
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Oco0eHHOCTh MPABOBBIX MOCIEACTBUI YCHIHOBIIEHUS (KaK, BIIPOYEM,
M TIPABOBBIX MOCJIEACTBUI POXACHMS peOCHKA) COCTOUT B TOM, YTO BO3-
HUKAIOT CEMEWHBIEC CBI3U MEXAY YCBIHOBJICHHBIMU AETbMU, a TAKXKE UX
TIOTOMCTBOM, C OITHOM CTOPOHBI, U YCBIHOBUTEJISIMU U UX POJCTBEHHUKAMMU,
¢ Apyroit ctopoHbl. TakuM 06pa3oM, YCBIHOBUTEIb CBOUMMU NEUCTBUSIMU,
BHE 3aBUCHMMOCTHU OT XeJIaHUsI, HalIpUMep, CBOUX POAMUTENIEH, CO3MaeT ISt
HUX HOBBIE CEMEIHBIE Y3bI.

BMecte ¢ TeM TOMUMO OOIIMX MOCAEACTBUM YCHIHOBICHMSI, BHITEKAIO-
IIMX U3 €r0 TIPUPOIBI, MOTYT UMETh MECTO U CIIeIIMabHbIC, B TOM YMCIIC:

1) u3MeHeHUe UMEHHU, oTUecTBa 1 (pamuum pedeHka (crt. 134 CK);

2) U3MEHEHHUE OaThl U MECTa POXIEHUs YCHIHOBJIEHHOIO peOeHKa

(ct. 135 CK);

3) 3amuch YCHIHOBUTENIEH B KAYeCTBE PONUTECH YCHIHOBICHHOTO pe-

6enka (ct. 136 CK);

4) coxpaHeHHUe MpaB U 00s13aHHOCTENM KPOBHOTO POAUTEIIS.

[lepBble Tpu TOCAEACTBUS, pa3yMeeTCsl, IPUMEHSIIOTCS B LIEJIsIX 00e-
crieyeHus npeaycMorpeHHo cT. 139 CK P® taiiHbl yCHIHOBJICHMUSI.

YeTBepToe mocieacTBUE MPencTaBisieT co00 UCKITIOUEHNE U3 TIpaBuIa,
B COOTBETCTBMU C KOTOPBIM pellleHre cyaa 00 YCHIHOBJICHUHM MpeKpaliaeT
JIMYHbIE HEMMYILIECTBEHHbIE M UMYIIIECTBEHHBIC MTPaBa YCHIHOBICHHBIX
JeTell 0 OTHOIIEHUIO K CBOMM POAMTESIM (CBOMM PONCTBEHHUKAaM) U OC-
BOOOXKIAET UX OT COOTBETCTBYIOIINX 00s13aHHOCTe. Hamo nuiib 3aMeTUTh,
YTO POIUTEIMN peOeHKA MOTJIA YTPAaTUTh CBOM ITPaBa U 10 €ro YChIHOBJICHUS,
HarpuMep, BCIEACTBUE JUILICHUS UX POAUTEIBCKUX TTPaB.

CoxpaHeHue TpaB U 0013aHHOCTE KPOBHOTO POAUTEISI TPUMEHSIETCS
110 OCHOBAHMSAM, MpeaycMOoTpeHHbIM 11. 3 1 4 c1. 137 CK P®.

Ommena ycoiHogaenus. I1o neicTByIOIIEMY 3aKOHOIATEILCTBY YCHIHOB-
JICHUEe HE MOXET OBbITh MPU3HAHO HeAeHCTBUTEIbHBIM. OHO MOXET OBITh
JIUIITb OTMEHEHO.

OTMeHa yCHIHOBJICHHUS TIPEACTaBsIeT COO0M MpaBoMpeKpaliarmmii
IOpUINYECKUN (DaKT, KOTOPBI MOXKET UMETh U IMTPaBOBOCCTAHABIMBAIOIIIEEe
3HavyeHue. /leso B TOM, 4TO TIpU OTMEHE CYIIOM YCHIHOBJIICHUS peOeHKa
B3aMMHBbIC TIpaBa U 00SI3aHHOCTU YCHIHOBJICHHOTO pe0eHKA 1 YCHIHOBUTE -
Jiel (pOICTBEHHUKOB YCHIHOBUTEIEH ) TIPEKpaIialoTcsl, a B3aMMHbIE TTpaBa
1 00513aHHOCTU pebeHKa U ero poauTeneil (ero poacTBEHHUKOB) BOCCTa-
HaBJIMBAIOTCS, HO JIMIIb TOTJa, KOTJa 3TOro TPeOYIOT MHTEpeChl peOeHKa.
MoMeHTOM MpeKpalleHus IPABOBOI CBSI3U «yChIHOBUTEIb — YChIHOBIICH-
HbIl» (M BO3MOXHOTO BOCCTAHOBJICHUS CBSI3U «POIUTEIb — PEOCHOK»)
SIBJISIETCSI BCTYIUIEHUE B 3aKOHHYIO CWJIY CYyIeOHOIO pelleHust 00 OTMEHe
YCBIHOBJICHMSI.
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OTMeHy YCHIHOBJICHHUSI HE CIeAyeT CMEUIMBATh C JIMIIEHUEM POIM-
TEJIbCKUX IpaB. B OTHOIIIEHNY YCHIHOBUTEICI HEBO3MOXHO HU JIMILIEHUE,
HM OrpaHUYeHUE POIUTEIbCKUX IIpaB. B omHOM U3 ciiy4yaeB ociie otodpa-
HUS Yy YCBIHOBUTEJIEH peOeHKa B nopsiake, peaycMorpeHHoM cT. 77 CK PO,
K YCHIHOBUTEJISIM ObLT ITPEABSIBIICH UCK O JIMILIEHUU UX POIUTEIbCKUX IPaB.
AOCYpIHOCTb CUTYallUM 3aKJTI0YaJIach B TOM, YTO CYIl OTPAaHUYMIT YCHIHOBU -
TeJleld B IIpaBax, Co3/1aB TeEM CaAMbIM Ha HEKOTOPOE BpeMSsI HEOIPEIEICHHYIO
MPaBOBYIO CUTyallMIo. B TeueHUe MIMTEIbHOTO BpeMEHN YCHIHOBUTEIIH,
HE YyTpaTHB CBOEIo CTaTyca, He MMeJI BO3MOXHOCTH BUIETHCS C pEOSHKOM,
YTO J1aJ10 UM TTOBOJ 00paTuThest B EBponeiickuii cy/ 1o npaBaM 4esioBeKa
¢ uckoM K Poccuiickoit Peaepann.

OcHosanust 0151 OMMEHbL YCbIHOGACHUSL

— YKJIOHEHUE YCHIHOBUTEJIC OT BBIIOJHEHUST BO3JIOKEHHBIX HA HUX

00513aHHOCTEN POAUTENEN;

— 3JI0ynoTpebieHUe POAUTEILCKUMMU ITPpaBaMM;

— 3KEeCTOKOe o0OpallleHUe ¢ YChIHOBJICHHBIM PEOCHKOM;

— XPOHUYECKMI1 aJIKOTOJIM3M WM HAPKOMAaHUsI YChIHOBUTEJIS;

— HHbIEe IPUYMHBI, NIPENITCTBYIOIINE HOPMaJIbHOMY BOCIIUTAHUIO

pebenka (1. 2 ct. 141 CK).

Kak BuIHO, OTMEHA YCHIHOBJIEHUSI BCE K€ UMEET CXOJICTBO C JIUIIIEHUEM
POAUTEILCKUX MpaB. OTINYKE 3aKII0YaeTCs B TOM, YTO IIPUYMHBI IICHXO0JIO-
TMYECKOro XapakTepa (HEBO3MOXKHOCTD TAJIbHENIIET0 COBMECTHOIO ITPOXKM -
BaHUS, IUTUTEIbHOE OTCYTCTBUE aAaNTallMi peOeHKa B CEMbE U TIP.) HE MOTYT
MPEKPATUTh POICTBO, HO MOTYT IIPEKPATUTh YChiHOBIeHUEe. DakTruecku
rnepeyeHb OCHOBAHUIA IJISI OTMEHbI YChIHOBJIEHUSI HUYEM HE OrpaHMYEH,
M3 4ero, HalpuMep, CJASAYeT, YTO YCHIHOBUTENS (B OTJIMUME OT POIUTEIIS)
HEBO3MOXKHO 3aCTaBUTh MPOKUBATH C HEMIOOMMBIM pebeHKOM. C 00JIbIION
JoJIeil BEpOSITHOCTU MOXKHO TOBOPUTH O TOM, YTO aTMocdhepa HeNpUsI3HU
paHO WJIM ITO3[HO MOBJIEYET 32 CO00I1 OTMEHY YChIHOBIICHMUSI.

§ 3. Oneka (noneunTenbCTBO) Ha[ HecoBepLIeHHOoNeTHMN,
Pa3HOBNAHOCTU ONeKn (noneunTtenbcTBa)

[IpaBoBoe peryiupoBaHue OTHOLICHUM ONIEKU U ITONEYUTEIbLCTBA OCY-
LIECTBIsIETCS mocpeacTBoM HopM I'paxkmaHckoro koaekca (ct. 31—40),
Cewmeitnoro koaekca (cr. 145—153.2), ®deaepanbHOro 3akoHa oT 24 anpest
2008 1. No 48-D3 «O06 oneke 1 MONeYnTe/IbCTBE» (Iajee — 3aKOH 00 oreke
U TIONEUMTENIbCTBE) U MIPUHSTHIX B COOTBETCTBMM C HUM HOPMAaTUBHBIX
IPaBOBBIX aKTOB.
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B Poccun oneka (moreunTenbCTBO) MPEACTaBISIET COO0M KOMNACKCHbLIL
UHCMUMYM 3aKOHO0AMeAbCMEd, HOPMbI KOTOPOT'O UCTOPUYECKH paccpeo-
TOYEHBI B pa3HbIX akTaX. B coorBercTBrM co cT. 31 'K PD onexa (roneyn-
TEJILCTBO) YCTaHABJIMBACTCS KaK Hajl ICTbMU, TaK M B HEOOXOIUMBIX CIIydasix
Han B3pocibiMu. OTJIM4ue ONeKU Hal ASThbMU OT ONEKM HaJ B3POCIbIMU
COCTOMT B TOM, UTO I1€pBasl BO3JlaraeT Ha OIEeKYyHa JIOIOJIHUTEIbHYIO 00sI-
3aHHOCTb — BOCIIUTHIBATh pedeHKa. [TomoxeHus, COOTBETCTBYIOIINE ATOM
00513aHHOCTH, COIEPKUT CeMEHOE 3aKOHOAATEIbCTBO.

B cBoe Bpemst I'.®D. IllepiiieHeBrY OIpeaesisil ONeKy KaK «MCKYCCTBEH-
Hyl0 cemblo»', B.M. CuHaiicknii — Kak «Cypporar poauTesIbCKOTO moreye-
HUSI O AETIX, UX IMYHOCTU M UMYILIECTBE»’. B COBpeMeHHOI I0pnaInyecKoi
JUTeparype o0 orneke MUIIYT KaK 00 ogHOM 13 (OpPM «OCYILIEeCTBICHUS
rocyaapCTBEHHOM 3alUThI JUUHOCTH» .

B cuny cr. 2 3akoHa 00 omneke U MorneYrTeSIbcTBE oreka — 3To (popMa
YCTPOICTBAa MaIOJIETHUX (HE JOCTUTILIMX Bo3pacTa 14 neT HecoBepIleHHO-
JIETHUX) U TIPU3HAHHBIX CYIOM HEIEeeCTIOCOOHBIMU I'pakaaH, IPU KOTOPOI
Ha3HAYeHHbIE OPraHOM OIEKHU U MOIEYUTEIbCTBA rpaxaaHe (ONeKYHbI)
SIBJISIIOTCSI 3aKOHHBIMU TTPEACTABUTEIISIMM TTOAONEYHBIX M COBEPILIAIOT OT UX
MMEHU U B UX MHTepecax BCe I0PUIMYECKHU 3HaYUMMbIe neiicTBus. [Toneun-
TEJILCTBOM SIBJIsIETCSI (hOpMa YCTPOMCTBA HECOBEPILIEHHOJIETHUX TpaKaaH
B Bo3pacte OoT 14 1o 18 yieT u rpaxknaH, orpaHUYeHHBIX CYJIOM B 1€€CIT0C00-
HOCTH, IIPY KOTOPOI1 Ha3HAYEHHbIC OPraHOM OIEKU U MOMNEUYUTEIbCTBA
rpaxaaHe (ToneynTeNIn) 00si3aHbl OKa3bIBaTh HECOBEPILIEHHOJIETHUM TTOI0-
MEYHBIM COACICTBUE B OCYIIIECTBICHUU UX IIPAB U UCIIOJTHEHUU O0SI3aHHO-
CTei1, OXpaHsSITh HECOBEPIIEHHOJIETHUX MTOIOIEYHBIX OT 3JI0YIIOTPeOICHUIA
CO CTOPOHBI TPETHUX JIMII, & TAKXKE JaBaTh COIJIACHE COBEPILIEHHOJIETHUM
MOJOIEYHBIM Ha COBEPIICHUE UMM JACHCTBUI B COOTBETCTBUM €O CT. 30
I'K P®. To ectb oneka (IMOIeYnTeIbCTBO) MPEACTABIISIET CO00i TaKYIO (hop-
My yempoiicmea pebenKa, ocmasuie2ocs 6e3 nonewerus pooumesneii, KOTopast
MpearojaraeT TOJbKO MHAMBUAYAIbHOE OKa3aHUE eMy MTOMOIIU, yXoaa
M TIOTEYEHUSI CO CTOPOHBI OTPEAeIeHHOro (pr3nyecKoro juia (ompene-
JICHHBIX JIULI).

Bynyuu nnguBuayaabHOM (hOpMOIi YCTPOICTBA, oreKa (IMoTneuynTesb-
CTBO) IpeaHa3HaYeHa MPEeX/Ie BCEero sl BOCIIOJHEHMUs HeIOCTalolIei

' Crnoscruii K. M. Crienka u ee neiictsue. Kommenrapuit riassi 9 T'K PO. TTpunimn 106-
POCOBECTHOCTH. 4-€ u3., nor. M.: Craryt, 2019.

2 Hlepwenesuy I'D. Y4eOHUK PYCCKOTO TpaxaaHckoro mpasa (rmo usn. 1907 r.). M., 1995.
C. 456.

* Cumnaiickuii B. M. Pycckoe rpaxaaHckoe mpaso. M., 2002. C. 529.
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JIE€CIIOCOOHOCTH TIOIONEYHOro pedeHKa, a TakKe ISl €r0 BOCIIUTAHMSI.
Ormeka (IMOMeYnTeTbCTBO) OCYIIECTBASETCS ONEKYHOM (TTOIMeYnTEesIeM)
06e3BO3ME3IHO MJIM Ha YCJIIOBUSIX BCTPEUHOTO MPEAOCTABICHUS U COCTOUT
B BBIMIOJTHEHUM UM (OTIeKYHOM (TIOTIeUnTEeNIEM)) IOpUANYECKUX U (UJIN)
(hakTrUecKkuX OEUCTBUII B MHTEpecax pedeHKa. DTa ¢hopMa ycTpoiicTBa
JIeTEe BpeMEHHas.

B coorBerctBuM co cT. 32 'K P® oneka ycraHaBivBaeTcsl Hal MaJloJIeT-
HUMM (JTMIIaMU, HE JOCTUTIIMMU Bo3pacTta 14 1eT), a Ha OCHOBaHUM CT. 33
I'K P® mniorreuntenbcTBO HEOOXOAMMO HECOBEPIIEHHOJIETHUM B BO3pacTe
oT 14 no 18 net, ocTaBmMMcs 0e3 TornevYeHus poauTesIei.

Bo BHYTpeHHEM MPaBOOTHOIIEHUU OTEeKU (ITOMEUYNTEIbCTBA) YYaCTBYIOT
OIeKyH (IOoTevYnuTelib) U ToAoIeuHbIii. PeOeHOK, KOTOpOMYy Ha3zHauyaeTcs
OIeKyH (IONeYUTelb), B COOTBETCTBUU C IEUCTBYIOLIMM 3aKOHOAATE b~
CTBOM 00J1a/1aeT CHelMaIbHbIM IIPABOBBIM CTATyCOM.

CylLeCTBYIOT ClieyIolle OCHOBAHUSI [l HA3HAUYEHUsI peOEHKY OIeKyHa
(ToneyuTens):

— OTCYTCTBHUE IOIEYEHUSI CO CTOPOHBI POIUTEICH MM 3aMEHSIOIIUX

nx nui (ct. 145 CK);

— HeJOCTIXKEeHMe poauTeseM pedeHka Bo3pacta 16 ser (ct. 62 CK).

B § 1 HacTosIeit riaBbl yxke ObUIO paCCMOTPEHO TTOHSTHE «PEOCHOK,
ocTaBlIMiicg Oe3 MmomneyeHus poauteseii». McnomnHss cBoio 00s13aHHOCTh
I10 YCTPOICTBY TAKOT0 peOeHKa, OpraH ONeKHy U MOMeYUTeIbCTBA Yallle BCEro
n30upaet 1 pedeHKa 3Ty (DOpMY YCTPOICTBA — OMEKY (TTOMEeYUTETbCTBO).
DTO 0OCTOSITENILCTBO CBA3aHO, BO-TIEPBbIX, C HAJTUYUEM Y OOJIbIIMHCTBA
JeTeil POACTBEHHUKOB, KOTOPBIE COIIACHBI IIPUHSIThH Ha ce0s1 00s13aHHO-
CTH I10 BOCIIMTAHMIO, 3allMTE IIPAaB ¥ MUHTEPECOB HECOBEPILICHHOJIETHETO.
Bo-BTOpHIX, omneka (MmoneynTebCTBO) KaK BpeMeHHast (popMa ycTpoiicTBa
He MOPOXKIAET IOCIENCTBUI, KOTOPBIE BJICUET YCHIHOBJICHHUE, YTO 00JIeryaet
MHOTMM IpaXkiaHaM MPUHSITHE PELCHUS B3SITh peOeHKa B ceMblo. B yacTHO-
CTHU, ITOIOTICYHBII He HACJIEAYET 3a OIIEKYHOM (€CJIM, KOHEUYHO, HET APYroro
OCHOBAHUSI U HACJIEIOBAHUSI, HAIIpUMED POJICTBA KAKOM-JIMOO CTEIIEHM ).
B-tpeTbux, oneka (IMone4ymnTeaIbCTBO) MO AECTBYIOIEMY POCCUICKOMY
3aKOHOIIATEJILCTBY HE TPeOyeT CyaeOHOTO YCTAHOBJICHUS U MOXKET ObITh
ocdopMmIIeHa ropasao ObICTpee, YeM YChIHOBJICHUE.

ITo CemeitHomy Konekcy P®D HecoBepilieHHOJETHHE poauTean (po-
IUTEN, He JOCTUTIIIME Bo3pacTa 18 JieT) UMeIOT MpaBo yCTaHABIMBATD
MaTEPUHCTBO M OTLIOBCTBO B OTHOLIEHUM CBOMX JeTeii (cT. 62). OgHako
HECOBEPIICHHOJIETHUE POAUTEN peOeHKa, HE COCTOsIIIME B Opake, He 00-
JIAIAl0T B JAHHBIX ITPABOOTHOIIEHHUSIX JOCTATOYHBIM 00BEMOM JI€€CITOCO0-
HocTu. B cootBercTBHM C 11. 2 ¢T. 62 CK P® oHM BripaBe caMOCTOSITEILHO
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OCYILIECTBJISITh POAUTEIbCKUE MPABa JUIIb 110 TOCTUXXEHUN UMU BO3pacTa
16 siet. /1o 3TOrO BpeMeHM NX peOEHKY JOJKEH ObITh Ha3HAYEH OMEKYH.

Takum 06pa3oM, ClelMaJbHBIM CIIy4aeM YCTAaHOBJICHUsI OTIEKU SIBJISI-
etcst ipeaycmoTperHad 1. 2 ¢t. 62 CK P® curyarus. PebeHok, KoTopomy
Ha3HA4YaeTCsl ONEKYH, ITPY TOM HE SIBJISIETCSI OCTABLUIMMCS 0e3 MOMeueHMsI
ponuteneii. HeobxoauMocTh B Ha3HAY€HUM OIEKyHa BbI3BaHa TEM, YTO
caM HECOBEPIICHHOJIETHUI POIUTEIIb, HE 00JIafasi B JOCTATOYHOM 00beMe
JIEeCIIOCOOHOCTBIO, HE CIIOCOOEH MPEACTAB/ISITh MHTEPEChl CBOETO pebeHKa.
OnexkyH peGeHKa HeCOBEPILIEHHOJETHUX POAUTENIEH KaK ero 3aKOHHbBII
MPeICTaBUTE b BIIPaBe M0Jy4aTh M paCX0A0BaTh IPUYUTAIOLINECS PEOCHKY
CPEICTBa, 3aKJII0YaTh OT €r0 MMEHU CAEIKM, y4aCTBOBATh B MHBIX OTHOILIE-
HUSIX, TIPEACTaBIISISA peOCHKA.

OCOOEHHOCTBIO OMEKM B 3TOM CJiydae sSIBJISIETCSI COBMECTHOE BOCIIH-
TaHUe peOeHKa OMEeKyHOM 1 HECOBEPILIEHHOJIETHUMHU poauTesamMu. Pas-
HOTJIacHusl, BOBHUKAOIIME MEXIY HUMU, Pa3pellaloTcsl OpraHoM OMeKu
U TIOIEeYUTEIbCTBA.

Ilopsdok ycmanoenenus onexku (noneuumenscmea) Hao HecogepuieHHOAeM -
Humu. OTNIEKyH WU MOINEYUTENIb HAa3HAYAETCS ¢ €ro COIJIaCHsl UJIM I10 €ro
3asBJICHUIO B MMMCbMEHHOM (DOpME OPraHOM OIEKM M IOIEYUTEIbCTBA
10 MECTY XMTeJIbCcTBA pebeHKa. [1py HaIMYMK 3aCayKMBAKOIIMX BHUMAaHUS
00CTOSITEJILCTB OINEKYH MJIM IOMEYUTENIb MOXET ObITh Ha3HAYeH OpPraHOM
ONEKHU U MOIEYUTEIHCTBA 10 MECTY XKUTEIbCTBA ONEKYHA MJIU ITOIIECYUTES.

B nensix mosiydeHus CBeIEHUI O JUYHOCTU OYAYyIIEro OrneKyHa Win
MOIEYMTEJIs OPTaH OIEKU U MOMEeYUTEIbCTBA BIIpaBe 3arpaliBaTbh MHHOP-
MALMIO O HEM B OpraHax BHYTPEHHMX J€J1, OPraHax 3aluMCy aKTOB rpaxIaH-
CKOT'O COCTOSTHUSI, MEIMIIMHCKMX U MHBIX OpraHU3alusIx. Takue CBeIeH s
KaHIUAAT B ONEKYHbI MOXET IPEIOCTABUTD U CaM.

[IpermyiliecTBEHHOE MPABO OBITH OMEKYHAMU WJIM TOICUUTEISIMUA Pe-
OeHKa MpenocTaBiIeHo 6adyIKaM U eAylKaM, COBEPILIEHHOJIETHUM Opa-
ThSIM U cecTpaM pebeHka (4. 5 cr. 10 3akoHa 00 orexe 1 IMoneYnuTeIbCTBE).

3aBeplilaer NpoLeaypy YCTAaHOBIECHMSI OIEKU WIM ITONEeYMTEIbCTBA aKT
opraHa OIneKu U MOoMNeYnTeIbCTBa O Ha3HAYeHU U OTIEKYHA WIIN [OMEeYUTEIs.
B aTOoM akTe MOXKeT ObITh YKa3aH CPOK ACICTBYSI TTOJTHOMOYMIA OTIEKYHA MJI1
MOIEYUTEJIS, HAIIPUMED, MOXKET ObITh ITPEAYCMOTPEHO, UTO OMEKYH (Tore-
YUTEJIb) HA3HAYAETCSI HA HECKOJIBKO MECSILIEB UJIM JIET JI1M0O 10 3aBEePIICHUS
pebeHKoM o0yueHus B 00pa3oBaTe/ibHOM OpraHu3aluu.

AKT opraHa orneKu U IOoIe4YMTeIbCTBA O HA3HAYSHUM OIIEKyHa WU 110~
MEeYUTESISI MOXKET ObITh OCITIOPEH 3aMHTEPECOBAHHBIMU JIMLIAMU B CyIe0OHOM
nopsiake. K TakiM 3aMHTEpeCOBAaHHBIM JIMIIAM MOTYT OTHOCUTBLCSI MHbIE
rpaxnuaHe, XeJjaBllye NIPUHSTH peOeHKa 01 OMEKY WIK ITOIeYUTEIbCTBO,
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B TOM YMCJI€ €0 POJACTBEHHMKH. PellieHre opraHa oneku 1 MoneyuTeIbcTBa
00 0TKa3e B YIOBJICTBOPEHUU 3asIBJICHMS O Ha3HAYEHUU OIEKYHA WJIM T10-
MEYUTEIISI MOXKET OBITh OCIIOPEHO B CY/IE 3asiBUTEIICM.

Cmamyc onexyna (noneuumens) u nodoneuroeo peberka. IlpaBoBoe mo-
JIOXKEHUE OTIEKYHa XapaKTepu3yeTcsl MPeXe BCEro CreluaibHOl MpaBo-
crnocobHocThI0. He Besikoe TUIio MOXKeT ObITh Ha3HAYEHO OMEKYHOM (I10-
MeYnTeeM) HECOBEpIIEHHOJIeTHETr0. TpeboBaHUs K JUUHOCTH OTeKyHa
(moneunTestst) yctaHoBieHbI mojoxeHusamu cr. 35 'K PO u cr. 146 CK P®D.
B oT0i1 CBSI3M HAI0 OTMETUTD, YTO OTIEKYH (ITOTNIEYNTENh) 001a1aeT 0COOBIM
npaBoBbIM cTaTycoM. Tak, A.A. EpollieHKo gaxe rpeaaarai MCIoJIb30BaTh
TaKoe IPUANIECKOE TTOHSATHE, KaK «OMEKOCITIOCOOHOCTh» .

PebeHok, nepenaHHbIi 1O, OMeKy (MOIMeYnTEILCTBO), CBOM UMYIIIE-
CTBEHHbIC U JTUUYHbIC HeMMYyIllecTBeHHbIe TIpaBa (cT. 148 CK) coxpaHser
B 1IOJIHOM 00beMe. OCHOBHOE K€ COiepKaHKMe ITPAaBOOTHOIICHUS OIEKU
(TIoreymnTeNbCTBA) HAf IETbMU COCTABIISIIOT TIpaBa U 00SI3aHHOCTHU OTIEKYHOB
U TIOTIeYUTEIeH, KOTOpbIE OIM3KKU POAUTEIBCKUM IIpaBaM 1 00sI3aHHOCTSIM.

K ocrosHbim 0053aHHOCMAM ONEKYHA OMHOCAMCA CAeOyiouue:

1. O6s3anH0Ccmb 60cnUmMbIGamMb peberka (3a00TUTHCS O €T0 TICUXUUYECKOM,
JYXOBHOM M HPaBCTBEHHOM pa3BUTUM). OHa SIBJISIETCS OJHOBPEMEHHO
U TIPaBOM OIIeKyHa, KOTOPbIA MOXET U30MpaTh [IJisi BOCIIUTAHUs JIIOObIe
crmoco6bl. OnHako B cT. 148.1 CK P® onpeneneHbl npeaesibl yCMOTPEHUS
oIeKyHa (TOTeYuTes1) B OCYIIIECTBICHUH ITpaBa Ha BOCIIMTAHUE:!

e BO-TIEPBBIX, OMEKYH (ITOIEUNTEIIb) HE BIIpaBe, BOCIIUThIBAsI peOeHKa,
MPUYMHSITD Bpell ero (pu3nyecKkoMy U MCUXUYECKOMY 310POBbIO,
HpPaBCTBEHHOMY Pa3BUTHIO, TaK KaK B COOTBETCTBUH cO cT. 65 CK PO
CIIOCOObI BOCITUTAHUSI IETEH TOJKHbI UCKITIOYATh IPEHEOPEXKUTEIb-
HOE, XXeCTOKOe, Ipyboe, YHIXAoIIee YeJJ0BeYeCKOoe JOCTOMHCTBO
obpalleHre, OCKOPOJIeHUE UM IKCILTyaTalllIo AT

e BO-BTODBIX, IIPY BBIOOPE CIIOCOOOB BOCIIMTAHUSI HEOOXOIUMO YUK~
TBIBaTh MHEHME pebeHKa, nocTuriero Bo3pacra 10 jet (ct. 57 CK).
PebeHok nMeeT rpaBo OBITh 3aCTyIIAHHBIM BCETA, CJEA0BATEILHO,
KakK OTeKyH (TMOIeuyuTesb), TaK 1 paOOTHUKM OpraHa OTneKH U To-
MEYUTEJIbCTBA 110 MEHbILIEH Mepe 00sI3aHbI €TI0 BBICIYIIATD;

e B-TPEThUX, CIIOCOOBLI BOCTIMTAHUS peOeHKA JOKHBI U30UpaThCs
OINEKYHOM (TOMNEeUUTEIeM) C YIETOM PEKOMEHIAIMIA OpraHa OIneKu
U MOIeYUTeIbcTBa. Takue peKoMeHIaluuu (COBEThI) MOTYT OBITh
BbIpaxkeHbl KaK B IMMCbMEHHOI, TaK U B YCTHOI (hopme. OnHaKo

' Cm.: Epowenxo A.A. TlpaBoBast periaMeHTaLusI rpaxaaHckoro cocrosiuus 8 CCCP:
Hwuc. ... mokT. topuj. Hayk. JI., 1980. C. 165—166.
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OIeKYH (TIOIeunTeb) He 00s13aH CTPOro UM clienoBaTth. Hecobmio-
JIEHME PEKOMEHIAIMIA OpraHa OIeKu U IOIeYUTENIbCTBA 10 TTOBOILY
BOCITUTaHUSI peOEHKA HE MOXKET CJIy>KUTh OCHOBaHMEM, HallpuMep,
JIJIST OTCTPaHEHMST OTIeKyHa (MOIeUMNTeNsT) OT UCITOJIHEHUS 00s13aH-
HOCTEI1, €CJIv IIpY 3TOM UM He ObUIM IOIYILEHbI 00JIee Cepbe3HbIC
HapyIIeHUS.

2. O6s3aHHOCMb 0NEKYHO8 (nonevumenell) Heco8epuleHHOAeMHUX ePaic-
dan npoxcusams ¢ nodoneurvimu. OCyIIECTBICHNE BOCTTUTATEIBHBIX (DYHK-
111 orteKyHoM (moreunTtenem). Kak mpaBuiao, OoHO HEBO3MOXHO 0e3 co-
BMECTHOTIO MPOXUBaHUS ¢ pebeHKoM. MmeHHo nmoatomy cT1. 36 'K PD
yCTaHaBJIMBAaeT TaKylo 00s3aHHOCTh. OIHAKO B ClIyyasix, Korma peGeHOK
MOYTH JOCTUT COBEPIICHHOJETHS U TOCTATOYHO CAaMOCTOSITEJIEH, II. 2 CT. 36
I'K P® nomyckaeT pa3neibHOe POKMBAHUE MTONEYUTEIS U ITOIOIIEYHOTO,
JOCTHUTIIIEero Bo3pacra 16 jet. 1t 3Toro Heo0X0IMMO pa3pellieHue opraHa
OIEKU Y MOIMEYUTEICTBA, KOTOPOE B CBOIO 0YEPEdb MOXET ObITh JAHO TP
YCJIOBMH, UTO pa3lebHOEe MNPOXMBAHKE HE OTPA3UTCSI HEOIAronpUsITHO
Ha BOCIIMTAHUU U 3allIUTE IIpaB X MHTEPECOB MoaoneuyHoro. Kpurepuu mist
BbIIauM pa3pelleHKs Ha pa3ie/bHOe MPOXKMBaHUE peOeHKa U ITONeUUTEs
3aKOHOM He YCTaHOBJIeHbI. Yallle BCero Takoe pa3pelieHue BbIIaeTCs IpU
3a4YMCIICHUN HECOBEPILIEHHOJIETHETO B 00pa30BaTe/IbHYI0 OpraHU3aluio,
HaXOZSALLYIOCS B IPYTOM HaCeJIeHHOM ITYyHKTE.

B Tex ciyuasix, Korjaa orneKyH WIM MOMNeunuTeb J0IMycKaeT 0e3 yBaXu-
TeJIbHBIX IPUYMH UTUTEIbHOE OTACIbHOE MPOXKMBAHUE MOAOINEYHOIO pe-
OeHKa, TaKOi1 (DaKT SIBJIIETCS HAPYLIEHUEM C €T0 CTOPOHBI K MOXET CJIYKUTh
OCHOBAHMEM JUISl OTCTPAHEHHUsI OIEeKyHa (MOIeYnTessl) OT UCIIOJHEHUS
obs13anHocTei. ITyHkT 3 ¢T. 39 'K P® pacueHuBaeT 3T0 KakK OCTaBJICHUE
MOAOIEeYHOro 6e3 Haa3opa U HEOOXOAMMOI TTOMOIIM U ITO3BOJISIET OpraHy
OINEKHU U MOMNEeYUTEIbCTBA «ITPUHSITh HEOOXOIMMbIE MEPbI [UIsI IIPUBJICUEHUS
BUMHOBHOI'O TpaXJIaHWHA K yCTAHOBJCHHO 3aKOHOM OTBETCTBEHHOCTH.

3. Obs3anHOCMb 0becheuums noay4eHue pedeHKoM 0CHOBHO20 00ue20 00-
pazosanus (1. 4 ct. 43 Koncturyiuu P®; ct. 148.1 CK). B cooTBeTcTBUM
¢ Hopmamu CemeiiHoro kogekca P® orekyH (Imorne4yuTesib) BIIpaBe Bbi-
OupaTh 00pa3oBaTEILHYIO OpraHU3aluIo, e OyaeT oOydyaTbesl pedeHOK,
a Takke (popMy oOy4YeHUsI: ceMeiiHoe oOpa3oBaHue, caMOOOpa3oBaHueE.
Kak ormeuanoch, MHeHME pedeHKa, JOCTUTIIEro Bo3pacta 10 jer, moa-
JIEXKUT IIPU 3TOM Y4YETY.

4. Obs3annocms 3a60mumbcsi 0 300p08ve pebeHKa U e20 Qu3U4ecKom pas-
séumuu. OHa TaKXXe OTHOCUTCS K YMCJIy 00sI3aHHOCTEl omneKyHa (Iomneum-
Tess1). UTo MMEHHO MOJIKEH esIaTh ONEeKyH, UCTIONHSIS 3Ty 00513aHHOCTD,
3aKOHOJATEIbLCTBO HE MPeIyCMaTPpUBAET, OJHAKO 32 YXYILIEHUE COCTOSIHUS
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37I0pPOBbsI, BO3HUKIIIEE TT0 BUHE OIeKyHa (IMoTnevYnTeis), ToCIeIHU OyaeT
HECTU OTBETCTBEHHOCTD.

Pasymeercs, onekyH (Tmorne4yurenb) pedeHKa 00si3aH 00eCeYnThb eTo
MUTAHUEM U TTPU HEOOXOIUMOCTH — MEIULIMHCKUM YXoi0M. McrnomHsist aty
00s13aHHOCTb, OTEKYH BITpaBe B cooTBeTCTBMH C 11. 1 ¢T. 37 'K P® nipous-
BOJIUTHh HEOOXOAMMBIEC PACXOIbI 32 CUET CYMM, IIPUUYNTAIOIINXCS PEOCHKY
B KauecTBe ero noxona. Ilocodusi, BeITIaunBaeMble Ha CoaepKaHue peOeH-
Ka, ero MeHCUs UM MHOM MOXOI MOTYT OBITh M3PACXOI0OBaHbI ONEKYHOM
HMCKJIIOYMTENIBHO B yKaszaHHBIX Lejsix. [1pasuia cr. 37 'K PD o HoMuHa b-
HOM cYeTe, OTKPhIBAEMOM TSI 3aYMCIICHUS CPEICTB MOAOTIEYHOTO, a TAaKXKe
npaBuja cT. 25 3aKoHa 00 OIeKe U MOIeYnTeIbCTBE 00 OTYETe OTeKyHa
(TTomeunTesNsl) MPU3BaHbI MPETSITCTBOBATH 3JI0YIIOTPEOICHUIO OTIEKYHOM
(TorteyrTesIEM) CBOMMM TTOJTHOMOYUSIMU M0 PACTIOPSIKEHUIO CPEACTBAMU
TMOIOIIEYHOTO.

5. Ob6a3anrHocmsb obecnevums pebeHKy 803MOICHOCMb 00UeHUs ¢ POO-
cmeenHukamu. Tlopsimok Takoro o61ieHus yperyaupoBaH CeMelHbIM
KoznekcoMm P®, B COOTBETCTBUM CO CT. 55 KOTOPOro pebeHOK MMeEET IPaBo
Ha oOlleHre C 00OUMM POAUTENSIMU, ASAYIIKOI, 6a0yIIKOIi, OpaThbsIMHu,
cecTpaMM U IPYTUMU POACTBEHHUKAMU. DTO MPaBO JOIKHO OCYIIECT-
BJISITBCSI, KaK MPaBUJIO, BO BCEX CIIydasix, B TOM YMCJIE U B CIyYae HaX0X-
IeHus pebeHKa B aKcTpeManbHou cutyauuu (1. 2 ct. 55 CK), u B cinyyae,
Koraa pedbeHOK U ero poauTenu (POIUTesb) IIPOXUBAIOT B pa3HbIX TOCY-
JIapCcTBax.

Takum o6pa3zom, orneKkyH (MorneynuTesib) pedeHKa 00s13aH MPeJOCTaBUTh
poauTenio pedbeHKa, MPOKUBAIOIIEMY OTIebHO, BO3MOXHOCTb BCTPEUAThCST
¢ peOEHKOM M y4yacTBOBaTh B ero BocnuTaHuu. OTKa3 B TaKUX BCTpedax
MpaBOMEPEH TOJbKO MPH JIMIIEHUN POAUTEIbCKUX TTPaB WJIK OTpaHUYEHU N
B POIMTEIbCKMX MpaBax.

[Tatb nepeuncieHHbBIX 00SI3aHHOCTEN OTeKyHa (TTOTeUMnTeNsT) peaTn3y-
IOTCSI, KaK MPaBUJIO, ITOCPEICTBOM COBEPIICHUS (PaKTUISCKUX ACHCTBUIA.
Crenytoiias 00513aHHOCTb TpeOyeT cCoBepllieHUs ASHUCTBUI I0PUINUYECKUX.

6. Onekyn (noneuumennv) 0053aH 0CYU,eCmensms NPeoCmasumenbCcneo
U 3awumy npae u UHmepecos pedeHKa.

OnoHUM 13 BaXHBIX 3JIEMEHTOB OTHOIIIEHUI MTPEICTaBUTEILCTBA SIBJIS -
€TCsI BOBMOXHOCTb COBEPILIEHUS CACIOK OT UMEHM TpeacTaBisemoro. Kak
M3BECTHO, OTICKYH COBEpPIIAET CASIKN OT UMEHU MaJIOJICTHUX I'paxkaaH (3a
HMCKJTIOYEHMEM TeX CIEJIOK, KOTOPbIE B COOTBETCTBUU C 1. 2 CT. 28 'K PD
MaJIoJIeTHHE B BO3pAcTe OT IIECTH A0 14 J1eT BlpaBe COBEpIIaTh CAMOCTOSI-
TeabHO). [ToneunTesns TUIIb 1aeT corjiacue MoAONIeYHOMY Ha COBEpILICHUE
CHIEJIOK, KPOME TeX CIEJIO0K, KOTOpbIe repedncieHsl B 11. 2 ¢T. 26 'K P®.
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[TomHOMOUMSI OTIeKYHA U MTOTIEYUTEISI He pacIIpOCTPAHSIIOTCS Ha CACIKHU
C TEM MMYILECTBOM ITOIOINEYHOI0, KOTOPOE B COOTBETCTBMM cO CT. 38 'K PD
MnepeaaHo B IOBEPUTEIbHOE YIIPaBICHUE.

Cornacno ct. 37 I'K PD 11 coBepiiieHUs oreKyHaMu (ITOMEeYUTESIMA )
YKa3aHHbIX I€UCTBUI B psilie CydaeB TPeOyeTCs MpeaBapuTEIbHOE pa3pe-
ILIEHWE OpraHa OMeK! 1 MOMEUYUTEIbCTBA. 3aKOH He MPEISITCTBYET OpraHaM
OITEKHU 1 TTOMEeUUTEIbCTBA BKIIIOUATDh B 3TO MpeABapUTEIbHOE pa3pelleHue
LICJIBIA PSiIT YCIIOBUIA, YeM OHU U MOJIb3YIOTCS B ITOJABJISIIONIEM OOJIBIIMHCTBE
CIyJaeB Ha IIpaKkTHUKeE.

Ocy1iecTBIsisl MPEeICTaBUTEILCTBO U 3aIMTY MIPaB ¥ MHTEPECOB IOI0-
TMEYHBIX, ONIEKYHBI (ITOTIEUUTENIN) 00SI3aHBI COBEPILATh U MHbIE IOPUANYC-
CKUE NEVCTBUS:

— TOTEYUTESIM HECOBEPILIEHHOJIETHUX MMEIOT IIPaBO 1 00sI3aHBI XO1a-

TaliCTBOBAaTh 00 OrpaHUYEHUH 1€EeCIIOCOOHOCTH HECOBEPIIIEHHOJIET-
Hux (1. 4 c1. 26 I'K);

— IIOINEYMTEIM HECOBEPILIEHHOJETHMX MOTYT IaBaTh corjlacue Ha 00b-
SIBJICHUE HECOBEPILIEHHOJICTHUX MTOJTHOCTBIO A€€CIIOCOOHBIMU (IMaH-
cunanuio) (ct. 27 I'K);

— OIEKYHBI 1 MOIEYUTEIH, 3a00TsICh 00 MHTEpecax MOAOIIEYHBIX, MOTYT
ocriapuBaTh COBEPIIICHHbIE IEThMU CACJIKU;

— BcootBercTBuM ¢ I1. 2 ¢T. 172 'K P® orrekyH MajosieTHero pebeHka
BITpaBe TpeOOBaTh MPU3HAHUS IEMCTBUTEIbHOI COBEPILIEHHON Majlo-
JIETHUM CHEJIKU, €CJIM OHA ObLTa COBEPIIIEHA K BBITOJE MaJIOJIETHETO;

— B cootBeTcTBUM O CT. 49 CK PD ornekyHbl (orneunTenn) pedeHka
HMMEIOT MpaBo MoAaBaTh 3asiBJIeHUE 00 YCTAaHOBJICHUMU OTIIOBCTBA
B cyneOHoM nopsiake. [Toce BCTyTIIeHUsT B 3aKOHHYIO CHITY PeIeHNs
cyzna orneKyH (IToIevYuTeb) BIIpaBe MonaTh 3asBJIeHNE B OpTaH 3arca
0 TOCYJApCTBEHHOM perucTpalny yCTaHOBJICHUST OTLOBCTBA (CT. 54
denepanbHoro 3akoHa «O0 akTax rpaxkIaHCKOTO COCTOSTHUS» ).

NHubiMu denepanibHbIMU 3aKOHAMU TIPEIyCMaTPUBACTCS eIl LeabIi
psII IOPUIMYECKUX ACHCTBUI, KOTOPBIE COBEPIIAIOT OMEKYHBI (MOTeYHn -
TeJU) IeTeil, UCITOJHSSI CBOIO O0SI3aHHOCTD MO 3aIllMTe UX MpaB U UHTE-
pecoB. Tak, ct. 48 YIIK P® npenycmatpuBaeT obs13aTeIbHOE yyacTue
MOTIEYUTEISI HECOBEPILIEHHOJIETHETO, MO03PEBAEMOT0 WJIM OOBUHSIEMOTO
B YTOJIOBHOM JIeJIE.

BmecTte ¢ Tem onekyH (TmorneuuTenb) He 00IamaeT Toil MOJIHOTO MpaB
1 00sI3aHHOCTE! B OTHOILIEHUHU peOeHKa, KOTopas IIPeIoCTaBIeHa POIUTE-
JaM. Tak, oH He BIIpaBe Mo CBOEMY YCMOTPEHUIO U3MEHUTh UMSI MJI MECTO
JKUTEJILCTBA HeCOBeplleHHoJieTHeTro. boiee Toro, B cuny cT. 15 3akoHa
00 oreKe 1 MOIMeYUTEILCTBE OpraH ONEKHU 1 IMOMEeUUTEIbCTBA B aKTe O Ha-
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3HAYEHMU OTIEKYyHa WJIU TIONEYUTENS IMOO B TOrOBOPE 00 OCYILECTBACHUN
OIEKU WUJIY TIOTIEUYNTENBCTBA MOXKET YKa3aTh OTACJIbHbBIC ICHCTBUS, KOTOPhIE
OTEKYH WJIM TIOTIeYUTEIb COBEPIIATh HE BIIpaBe, B TOM YMCJIE MOXET 3aIpe-
TUTb ONIEKYHY WJIU TTOTICYUTETIO U3MEHSTh MECTO XKUTEIbCTBA MOAOIIEYHOTO.
DTH IpeanrcaHus MOTYT OBITh JaHbI UCKITIOUMTEIBHO B CTydasix, KOraa TOro
TpeOyIOT MHTepechl pebeHKa. B 1iess1x yueTa MHAMBUIYaIbHBIX OCOOEHHOCTEM
JIMYHOCTU peOEeHKa OpraH ONeKHU U MOMEYUTEeIbCTBA MOXKET TaKKe YCTaHO-
BUTb 00s13aTeIbHbIC TPEOOBAHUS K OCYIIECTBICHMIO MPaB U UCTIOJIHEHUIO
00s13aHHOCTEl OTIEKyHa WIM MOTICUUTEIsI, B TOM YMCIIe TaKue TpeOOBaHUs,
KOTOPBIE ONPEACIITIOT KOHKPETHBIE YCIOBUSI BOCTIUTAHUS (HAIIpUMeED, OIle-
KYHY MOXeT ObITh PeAIMCaHO 00ecIieunBaTh PEryasipHbIi MeIULIMHCKUIA
OCMOTp pebeHKa MU TOCEIIeHUE UM CITOPTUBHOM IITKOJIBI).

ITpaBa 1 00s13aHHOCTH OMEKYHOB (TTOMEUUTENICI) COCTABISIIOT OCHOBY
MX IMPaBOBOTro ctaryca. OqHaKo crieliuduKa MoJoKEeHUST STUX JIULL TTPOSIB-
JIIeTCS TaKKe B OCOOCHHOCTSIX UX TPasKIaHCKO-TIPAaBOBOM OTBETCTBEHHOCTHU
3a MPUYMHEHME Bpeaa MOAONEeYHBIMU. 3a Bpel, TPUIMHEHHBIN HECOBEP-
IIEHHOJICTHUM, HE TOCTUTIIMM Bo3pacTta 14 jieT, ero ornekyH oTBevaeT,
€CJIM He JOKaXeT, YTO Bpel BO3HUK He 1o ero BuHe. O0s13aHHOCTh OIeKyHa
10 BO3MEIICHUIO Bpeaa, MPUIYMHEHHOTO MajIoJIETHUM, HE TTpeKpalaeTcs
C IOCTUKEHUEM MaJIOJIETHUM COBEPIIEHHOJIETUS WIX TOJyYeHUEM UM
MMYILECTBa, TO0CTaTOYHOTO /I Bo3MellleHUs Bpeaa. ClieayeT y4ecTb, 4TO
TIPY OTIPeNeIeHHBIX OOCTOSITEILCTBAX 3aKOH JOMYCKAeT BO3MEIIEHIE TAKOTO
Bpena 3a CYeT OpraHu3alnii, B KOTOPBIX HAXOAUTCS WU 00y4JaeTcsi peOeHOK.
Kpowme Toro, He MCKIIOUYEHA BO3MOXHOCTh BO3MEIIIEHUS Bpeaa 3a cYeT
CcaMOro MPUYUHUTENSI, CTABIIETO MOJHOCTHIO 1eeCIOCOOHBIM. [laHHbIe
noJjioxkeHust conepxkarcs B ¢T. 1073 T'K PO.

Ecnu xxe Bpen mpuunHEeH JULIOM B Bo3pacTe oT 14 1o 18 e, To B epBylo
ouepellb BO3MEIIeHNE Bpeaa MPOU3BOAUTCS 32 CUET JIMYHOTO UMYIIECTBA
npuauHUTeNs. Y Ui mpu OTCYTCTBUMM WIIM HEAOCTaTKE TAKOTO MMYIIIe-
CTBa OTBETCTBEHHOCTh MOXKET OBITh BO3JIOKEHA Ha IMOMEUYUTENsT peOeHKa
(cornacHo 1. 2 cT. 1074 T'K «B ciyyae, Korma y HECOBEPIIEHHOJIETHETO
B BO3pacTe OT YeThIPHAALIATH 10 BOCEMHAAIIATH JIET HET TOXOIO0B I MHOTO
MMYIIIECTBa, TOCTATOYHBIX /IS BO3MEIIEHUS Bpeaa, Bpel MOJKEeH ObITh BO3-
MEIIeH MOJHOCTHIO WY B HEIOCTAIOIIEH YACTH €ro... MONeYnuTeIeM», eCIU
MOCJeTHUI He TOKaXeT, UTO BpeJ BOZHUK He 1o ero BuHe)'. O0s13aHHOCTD
TMOTICYUTEISI TI0 BO3MEIIEHMIO Bpea, TPUUYMHEHHOTO HECOBEPILIEHHOIET-

" VIcKTIOUCHUEM SIBISIETCS CITydail IPUYMHEHMS Bpeda HECOBEPIICHHOICTHUM B BO3-
pacte ot 14 1o 18 yet, HaXOAUBIIMMCS B TAKOM COCTOSTHMM, KOTJla OH HE MOT MOHUMAaTh
3HAYECHUS CBOUX ICUCTBUI WJIM PYKOBOAUTh UMU. B 3T0i cUTyalium HeCOBEPILIEHHOJIETHU I
3a IpUYMHeHue Bpena He otBeuaet (1. 1 ct. 1078 T'K).
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HUM, TIpeKpaliaeTcs Mo JOCTXKEHUU TPUINHUBIIUM BPe COBEPIIIEHHO-
JIeTusi, 1100 B clydasx, KOTAa Y Hero 10 JOCTDKEHUSI COBEPIIEHHOIETUS
TMOSIBUJIMCH I0XOMIBI MJIK MHOE UMYILIECTBO, TOCTATOYHBIE TSI BO3MEIICHUS
Bpea, TM00 KOraa OH 0 JOCTMKEHUSI COBEPIIICHHOJIETUS TIPUOOpPE Aee-
croco6HocThb (cT. 1074 TK).

BuHa onekyHa niu norneyuTesist MpeArnosaraeTcsi, U OH 00s13aH JOKa3bl-
BaTh ee oTcyTcTBUEe. OTHUM U3 OOCTOSATENBCTB, UCKITIOYAIOIINX BUHY OIEKY-
Ha (IToMeunTess ), MOXKET SABISATLCS TO, UYTO TOBeIeHe peOeHKa, IMOBJIEKIIee
MPUYMHEHUE Bpena, SIBUJIOCH CASICTBUEM HEHAIIEXKAIIIETO OCYIIIECTBICHUS
POIUTENBCKUX 00SI3aHHOCTE POAMTEIEM, TUILIEHHBIM POIUTEIbCKUX MPaB.
CoracHo ct. 1075 TK P® Ha Takoro poauTest CyJ MOXKET BO3JIOXUTH
OTBETCTBEHHOCTbD 3a Bpe.l, MPUIMHEHHBIN €ro HeCOBEPIICHHOJIETHUM pe-
OCHKOM B TE€UECHUE TPEX JIET MOCIe JUIIeHUS] POTUTEIBCKUX TTPaB.

OcHosanus npeKpaujeHus oneKu U None4umenbcmea MOXXHO Pa3IeanuThb
Ha TP TPYTIIbI:

1) ciyyau «aBTOMaTUYECKOIrO» MPEKpPaIleHusI, K KOTOPbIM OTHOCSTCSI:

— JOCTMKEHUE HECOBEPILIEHHOJIETHUM MOIOTNIEYHBIM COOTBETCTBY-
IOIIIeTo Bo3pacTa;

— BCTYIUIEHHE HECOBEPIIEHHOJIETHETO MTOIOMIEYHOTO B OpakK;

— SMaHCUIIALYS;

— JOCTVXEHHE HEeCOBEPIICHHOJIETHUM POAUTEIEM MOIO0IIEUHOTO
pebeHka Bo3pacra 18 jieT, a paBHO ero aMaHCUMaLMs UIN BCTY-
IUieHue B Opak 1o 18 neT;

— CMEepTh OINEeKyHa WIN MOMeYUTENs JIMOO MOAONEYHOTO;

— WCTeYeHHUe CpoKa ACHCTBUS aKTa O Ha3HAUCHUM OMEKYHa WIN
TTOTICUUTEJIS;

2) ocBoOOXAeHUE OTeKyHa (TTOMeUYnTeNsT) OT UCTIOJTHEHUST 00SI3aHHO-

creti (1. 1 u 2 c1. 39 IT'K);

3) orcTpaHeHHUe orneKyHa (MOTeYnTeNs) OT UCTIOJTHEHUS 00s13aHHOCTE

(1. 3 cT. 39 IT'K).

Ilpuemnas cempbss NPEACTABISIET COOOI PA3HOBUIHOCTD OIEKH (ITOIEYM-
TEJbCTBA) HaJl peOEHKOM (IETbMU ), KOTOPasi OCYILIECTBIISETCS 110 JOTOBOPY
0 MPUEMHOI CeMbe, 3aKITI0YaeMOMY MEKITy OPTaHOM OIEeKHU U IMOMEeYNUTETb-
CTBa U IPUEMHBIMU POAUTEISIMU (MM IPUEMHBIM POIUTEIEM), B TEUCHUE
CpPOKa, YKa3aHHOTO B IOTOBODE.

B HacTostiee BpeMs TpaBoOBOil OCHOBOI CO3IaHUSI TIPUEMHOI ceMbU
ciyxat HopMblI 1. 21 CK P®, a Tak:ke moctaHosienust [1paBurenncrea PO
ot 18 mas 2009 r. Ne 423 (B pen. ot 10 deBpansa 2020 r.) «O6 oTAeABHBIX
BOIIPOCAX OCYIIECTBICHUS OTIEKU U TOMEYUTEIbCTBA B OTHOIIIEHUM HE-
COBEPILEHHOJIETHUX T'paxaaH», KOTOPbIM ObUIM yTBepxXKaeHbl [1paBuia
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CO3MaHMS MPUEMHOI CEMbU U OCYIIECTBICHUSI KOHTPOJISI 332 YCIIOBUSIMU
JKM3HU U BOCITUTAHUS peOeHKa (IeTeil) B IpUeMHOI ceMbe.

J1oroBop 0 cO31aHUM IIPUEMHOM CEMbU — Pa3HOBUIHOCTh IOrOBOpA
B I10J1b3y TPETHETO JIKIIa. 3aKJII0YalOT JOTOBOP OPraH OMEKH U MOMeYUTe b~
CTBa, C OAHOI CTOPOHBI, 1 (pr3MUYECKOE JUIIO (JIMIIa) — ¢ APYTOH, a IMpasa
10 10TOBOPY (MPaBO MOJIYYUTh BOCIIUTAHUE, YXO/I, IIPEACTaBUTEILCTBO)
pUOOpPeTaCT TPEThE JUII0 — PEOCHOK, OCTaBIIMIICS 0€3 MoIeUeHuUs po-
nureseit. BMecre ¢ TeM B cuuty 0co001i 111 JaHHOTO J0roBopa (co3naHue
«KBa3MCEMEMHbBIX» OTHOILLIEHMI1) HEBO3MOXHOCTb MCIIOJTHEHMSI 00sI3aTe b~
CTBa TPETbEMY JIMILY HE HaeT KPEAUTOPY BO3MOXHOCTH BOCIOJIb30BAThCS
npaBaMu, IPpeAOCTaBIeHHBIMU 110 JoroBopy (11. 4 cT1. 430 T'K).

B cootBeTcTBUM co cT. 10 3akoHa 00 oreKe M MOIMeYnuTeIbCTBE OpraH
OIlEKM Y MOIEYUTEIbCTBA MCXO/sl U3 MHTEPECOB JIMILIA, HYXIAIOIIEeTrocs
B YCTAaHOBJICHUM HAJ HUM OTIEKH UJIU TOIMEYNTEIbCTBA, MOXET HA3HAYUTD
€My HEeCKOJIbKUX OIeKYHOB WJIM TIoTIeunTeneit (coonekyHnl). OmHOi U3 0co-
OGEHHOCTE CYyOBEKTHOIO COCTaBa IMPAaBOOTHOILIECHUI, CKIaIbIBAOIIINXCS
MpU CO3MaHUM MPUEMHOMN CEeMbHU, SIBJISIETCS TO, YTO COOMEKYHAMU MOTYT
OBITh MCKJIIOUMTEIbHO CYIIPYTU — JIMLIA, COCTOSIIIME B 3apEerMCTPUPOBAH-
HOM Opake.

TpeboBaHus K TMYHOCTU TTPUEMHOTO poaUTeNIs (IPUEMHbBIX POIUTENEIT)
HE OTJIMYAIOTCSI OT TpeOOBaHUIA, IIPEAbIBIIEMbIX 3aKOHOM K JIMUHOCTHU
OIEeKYHOB (TIorevyunTesei).

B npuemMHy0 ceMblo IepeaTcs AeTH, OCTaBIIKeCs 6e3 MOMeYeHMS
ponuTteneil. PebeHok HecoBeplieHHOIeTHero poautes (cT. 62 CK) B ipu-
€MHYIO CEMbIO He MepenaeTcsl, eCJIM TOJbKO He CYLIECTBYET OCHOBaHMUIA
IUISI U3BATUST peOeHKa M3-TI0 TPUCMOTPa TAaKOTO HECOBEPILIEHHOIETHETO
poauTes.

[MpuemHast ceMbsi BO3HUKAET Ha OCHOBAaHMHU JOrOBOpa, IpealycMaTpu-
BaIOILIETO MPEI0CTAaBICHUE TPUEMHBIM POAMTEISIM BO3HATPAXKICHUSI 32 C-
MOJTHEHUE UMM CBOMX 00s13aHHOCTei. [To ob1ieMy npaBuity, 3aKperjeHHOMY
BIIL I cT. 36 'K P®, 00s13aHHOCTH I10 OMNEKE U IMONEYUTETBCTBY UCITOTHSI-
1oTcst 6e3Bo3Me3nHO. [IpreMHast ceMbsl TIpenCTaBiIsieT COO0 OMMH U3 TeX
cy4aeB, MPEIyCMOTPEHHbBIX 3aKOHOM, KOTa yKa3aHHbIe 00s13aHHOCTHU
MCIIOJIHSIIOTCS 3a TUIaTy.

[IpaBo mpuemMHOro ponuTest Ha MOJTyYeHUEe BOZHATPAXKISCHUS 3a YCIYTU
clleAyeT OTJIMYaTh OT IpaBa Ha BO3MEIEHUE ITIOHECEHHBIX UM B CBSI3U C KC-
MOJTHEHUEM CBOMX 00sI3aHHOCTEl pacXofoB. 3aKOH MperycMaTpUBaET Mpe-
JIOCTaBJICHUE MIPUEMHBIM POAUTENSIM (KaK U IPYTMM OIeKyHaM) TeHEXKHbIX
CPENCTB Ha cofiepxkaHue pebeHKa, onHaKo B cuiy cT. 31 3akoHa 00 orneke
M TIOTNIEYUTEIbCTBE CYMMbI MOCOOMIA M MHBIX BBIIUIAT, MPeAHA3HAYEHHbBIX
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JUTSL TIPOXKMBAHUS, TUTAHUSI U 00€CIICUeHUSI APYTUX HYXK]I MOI0IIEYHOIO
pebeHKa, MPUHAJJIeXAT CAMOMY PEOEHKY.

B ropuaunyeckoii auTepaType Bopoc 00 oTpaciieBoii IpUHAIIEXKHOCTH
JIOrOBOpa O MPUEMHO CeMbe ITUTEIbHOE BPeMsI He pelaics OMHO3HAYHO
WJIM BOBCe He obcyxaancs'. 1o HemaBHero BpeMeHHM OTBETa Ha 3TOT BOIIPOC
HE CYIIIECTBOBAJIO U B 3aKOHOJATEbCTBE, YTO MOPOXKIAIO CEPhE3HbIE ITPO-
GseMbl Ha TIpakTuKe. Tak, UMeIr MECTO CIIy4au TOCPOYHOIO IPeKpallieHUsI
OTHOILIEHUI TIPUEMHOI CEMbU, B PE3yJIbTaTe YEro MPUEMHBIM POAUTEIISIM
MPeabIBISUIUCH TPEOOBAHUSI O BO3BpATe MOJYYEHHBIX UMHU T10 TIOTOBOPY
MaTepuasIbHBIX OJ1ar, a ¢ X CTOPOHBI, HAIIPOTUB, 3asIBJISLIMCH TPEOOBAHMS
0 3aMeHe TPYAHOBOCIIMTYEMbIX IPUEMHBIX JAeTeil IpYyrMMU (OCHOBaHUEM
JUIS TUX TPeOOBaHUIA CTyXKuJia uaesi O TPYAOBOM XapaKTepe J0ToBopa
O TIPUEMHOI CeMbe).

Dta npobjiemMa ObUIa pellieHa B HayKe U B 3aKoHomaTenbcTBe K 2008 T.
B cuny nevictByoieii penakiyu cT. 152 CK P®D k oTHOLIEHUSIM, BO3HU-
KaloILIMM M3 J0TOBOPA O MIPUEMHOI CeMbe, B YaCTU, HE YPEeTyJIMPOBaHHOM
HacTosuM KonaekcoM, MpUMEHSIIOTCS MpaBuia TPaXKIaHCKOI0 3aKOHO-
JaTeJIbCTBa O BO3ME3IHOM OKa3aHUM YCJYT ITOCTOJbKY, ITOCKOJIBKY 3TO
HEe IIPOTUBOPEYMT CYLLIECTBY TAKMX OTHOILIeHH1. CaM T0roBOp O MPUEMHOMI
CeMbe, BIIPOYEM, KaK 1 APYTHe JOTOBOPHI O BO3ME3MTHOM OCYIIECTBICHUU
oneku (IOIeYnTeNIbCTBA), SIBJSIETCS TPaKAaHCKO-IIPABOBBIM JOTOBOPOM.
ITpupoma 3Toro 1OroBopa COCTOUT B OKa3aHWK MPUEMHBIMU POAUTEISIMU
0Cc0o00ro poaa yCayr MO BBIITOJTHEHUIO ONEKYHCKUX 0013aHHOCTEI.

ITpenmeToM JOoroBopa o MPUEMHOI CeMbe SIBISIIOTCS (DaKTUUEeCKue
U I0pUAMYECKUE NCHCTBYS 110 BOCIIMTAHUIO M 3aIlUTE IPAaB U UHTEPECOB
pebeHka (meteii). [IpaBooTHOIIIEHME, BhITEKAIOIIEE U3 CO3IAHMS PUEMHOM
CEMbU, UMEET JINUHO-IOBEPUTEIbHBIN, (DUIYLIMAPHBII XapaKTep, a IOTOMY
OT TIPUEMHOTO POAUTENSI TPeOyeTCs TMYHOE MCTIOJIHEHUE 00sI3aHHOCTEH

' ABTOpBI YUEGHIKOB ¥ KOMMEHTAPHEB 10 CYLIIECTBY HE 3aTPariBaJIi PUPOLY STHX Mpa-
BooTHoteHuit. Cm.: KommenTapuii Kk CemeitHomy konekey Poccuiickoit denepauun / OTB.
pen. U.M. KysuenoBa. M., 1996. C. 378—382; Heuaesa A.M. Cemeiinoe nipaBo: Kypc nek-
mwmit. M., 1998. C. 314—318; [Tueaunyesa JI. M. KommenTapuit kK CemeitHoMy Komekey Poc-
cuiickoit @enepanuu. M., 1999. C. 543—551; Aumoxoavckas M.B. CemeitHoe TipaBo: Yue6-
HUK. 2-¢ u31., nepepad. u gom. M., 2000. C. 311-314. Tonsko B.M. UBaHOB OTMETHII, UTO
JIOTOBOP O CO3IaHUK ITPUEMHON CEMBU MMEET «CMEIIAHHYIO CEMENHO- U TPakIaHCKO-TTpa-
BOBYIO ITPUPOIY», HE PA3bSICHSISI, OMHAKO, YTO TIOJ TAKOU MPUPOION CIeAyeT MOHUMATH (CM.:
KommenTtapuii k CemeitHomy konekcy Poccuiickoit @eneparuu / [Tomn o6mr. pen. I1.B. Kpa-
meHuHHUKOBa, [1.1. Cenyruna. M., 1997. C. 289). Kpome Toro, E.}O. BansBuna xapakre-
pu30Basia TaHHBII JOTOBOP KaK IPaskIaHCKO-TIPABOBOM CO CIICIIUATBHBIM CYOBEKTHBIM CO-
CTaBOM M OOBEKTOM TIpaBOOTHOIIEeHUS (cM.: ['paxknaHckoe npaBo: Yueonuk. T. 3 / [Tox pen.
A.TI. Cepreesa, I0.K. Tosncroro. M., 1998. C. 433).
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o noroBopy. Kpome Toro, maHHbBIN TOrOBOP MOXKET ObITh PACTOPTHYT B CBSI-
31 ¢ TAKMMU OOCTOSITEIbCTBAMU, KaK 00J1€3Hb, U3MEHEHNE CEMEHOTO WIN
MMYIIIECTBEHHOTO MOJIOKEHWSI TPUEMHOTO POIUTENSI, OTCYTCTBUE B3au-
MOTIOHMMaHUS ¢ peOEHKOM, KOH(MIMKTHBIE OTHOIIIEHUS MEXIY ACTbMU,
BO3BpallleHHe peOeHKa POAUTENSIM UM YCHIHOBJIEHUE pebeHKa U T.4. (I1. 2
cT. 153.2 CK). PazymMeeTcsi, MpUeMHBIM POAUTENSIM B ClIydae TOCPOYHOTO
pacTOp>KEHUS TOTOBOPA CBSI3aHHBIE C 3TUM YOBITKM He Bo3Melatorcs. bo-
Jiee TOro, KaK U B APYIMX IPaXJaHCKO-TPABOBbIX J10rOBOpax, B JOroBOpe
O MPUEMHOM CEMbE AOMYCKAECTCSI BO3MEIIIEHNE YOBITKOB, MPUIMHEHHBIX
pPacTOPXKeHNEM 3TOTO T0roBOpa (€CIM OCHOBAHUEM LTSI PACTOPXKEHUS 10~
TOBOpA O MPUEMHOI CeMbe MOCITYKIJIO CYIIIECTBEHHOE HapyIIIeHUE T0roBopa
OJIHOI U3 CTOPOH 1o ee BUHe — 1. 3 ¢T. 153.2 CK; 1. 5 cT. 453 T'K).

B conmep:kaHuu MpaBOOTHOIIIEHM, CKITaAbIBAOIIMXCS MEXKIY TTPUEMHBbI-
MU POIUTEISIMU U TIEpeIaHHBIMU UM JETbMHU, a TAKXKe ITPAaBOOTHOIIIEHU I
110 ofeKe (MOTeYnTeNbCTBY) Hall HECOBEPIIIEHHOJIETHUMU JIUIIAMU HET pa3-
MUK (32 UCKITIOYEHUEM TOTO, YTO TTPUEMHBIM POIUTENISIM ITPUIUTACTCS
BO3HarpaxueHue).

Bynyun pa3zHOBUIHOCTBIO OTeKU (IMOTIEYNUTENIbCTBA), TPUEMHAsI CEMbSI
peKpaliaeTcs Mo TeM Xe OCHOBaHUSIM, UTO M olleKa. Pasznuune Mexmy
HUMU BecbMa (hOpMaTbHO U CBOAMTCS K pa3HOMY HAaMMEHOBAHUIO 3TUX
MpPaBOBBIX KOHCTPYKLIMIT (hOpM YCTPOICTBA AETEI, OCTABIIMXCS O€3 Mo-
TeYeHusI poauTeseit'.

ITockoabKy preMHast ceMbsl TIpeaCcTaBisieT cO00i BU, ONeKu (Tore-
YUTEIbCTBA), TO K OTHOIIECHUSIM MEXIY MPUEMHBIMU POIUTEISIMU U T10-
JMOTICYHBIM peOEHKOM MOIeXaT MPUMEHEHNIO HOPMBI 00 OIeKe U MOo-
TEYUTESIbCTBE.

Ilamponamuas cemvs — elie oaHa Pa3HOBUIHOCTD OIEKHU (ITOTIeUM -
TeJIbCTBA) HAM AETbMU, KOTOPAs TaK Xe, KaK U TpUeMHast CEMbsI, SIBJISICTCS
BO3ME3IHON ONEKOM, OCYIIECTBIISIEMOM I10 TOTOBOPY.

B cuny ct. 14 3akoHa 00 oreke U MOTeYnTeNbCTBE JOTOBOPHI O Ta-
TPOHATHOM ceMbe (0 MaTpoHaTe, O MaTPOHATHOM BOCITMTAaHUU) MOTYT
3aKJIIOYATHCS JIMIID B CIyYasix, MPeLyCMOTPEHHBIX 3aKOHAMU CYOBbEKTOB
Poccuiickoit ®enepanuyu. Takye 3aKOHBI IPUHSTHI B Psilie PETMOHOB — Ha-
npumep, B MockoBcKoit n PsizaHckoii oonactsx, KpacHomapckoM Kpae,
Pecniyonuke Anpiresi. C TOUKY 3peHUs] BHYTPEHHUX OTHOIIEHUM OIEeKU
M TIOTIEYUTENHCTBA (OTHOIIEHU MEXIY MOIOIEUYHbIM peOSHKOM M TIPH-

1 o o o
Kcraru, Hanpumep, B CemeitHoM Konekce AsepbaiimkaHckoil Pecrydauku Toxe 3a-
KperieHa Takasi hopMa yCTpOIMCTBa, KaK IPUEMHAsT CEMbsI, OJTHAKO TTOCBSIIIEHHbIE il HOp-
MBI BKJTIOUEHHI B rJ1aBy «Oreka 1 MmonevynTeIbcTBOY.
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HUMAaILIM pedeHKa B CEMbIO (PU3MYECKUM JIMIIOM ) JOTOBOPHI O TTATPOHATE
HE UMEIOT OTJMYUIl OT JOTOBOPOB O MPUEMHOI ceMbe. Paznuunst mexmy
3TUMU BUAAMU OTIeKHU (ITOTIEUUTENIbCTBA) B OCHOBHOM CBOMISTCS K 00BEMY
U XapakTepy ToCyIapCTBEHHOM MOAAEPKKHA CEMbM OTeKyHa (TTOTeYnTENs).

§ 4. YcTponCTBO AeTel, ocTaBLIMXCA 6€3 noneyeHus poguTeneil,
B OpraHuM3auumn AnA aeTen-cupoT 1 AeTen, ocTaBLUNXCA
6e3 noneuyeHus poguTenei

[ToMuMO paccMOTPEHHBIX BhIIIE (POPM YCTPOMCTBA AETE, OCTABIINXCS
0e3 nmoneyeHus poaureneit, cr. 123 CK P® npeaycMarpuBaeT 1 BO3MOX-
HOCTb BpEMEHHOTO ([0 Mepeaadyu B CEMbIO) YCTPOICTBA peOeHKA B CIIELIM -
aJM3UPOBAHHBIC OPTaHMU3ALIMU BCEX TUIIOB TSI IETEH-CUPOT WU IeTeH,
OCTaBIIMXCS O€3 TIOMEeUeHUsT POIUTEIICH.

ITomeleHne pebeHKa B OpraHM3alvio IJIsl IeTe-CUPOT WU IEeTEH,
OCTaBIIMXCS O€3 MOIMeYeHUsI POAUTENCH, OyTydr HEMHIUBUIYaTbHOM 1 Bpe-
MEHHOI1 (popMOIi ycTpoiicTBa pebeHKa, ISl HEro HauMeHee XKeaaTeabHO.
IIpeObIBaHME B IETCKOM YUPEXKISHUU HE CO3IaeT JaXKe CyppOTraTHOI CeMbU
(Kak 3TO MUMEET MECTO TpHU nepenade pedeHKa IPUEeMHBIM POIUTESIM).

OpraHu3zauusi, B KOTOPOil mpedbIBaeT peOeHOK, OCTaBIINICS Oe3 more-
YeHUsI pOAUTESIeil, BEIMOMHSIET (PyHKIIMU ero ornekyHa (romneuureist) (ct. 35
I'K; c1. 155.2 CK). CnenoBaTebHO, TaKast OpraHu3alust HeceT TpakKaaH-
CKO-TIPaBOBYIO OTBETCTBEHHOCTh, BBHITEKAIOIIYIO U3 CTaTyca OreKyHa (0T-
BETCTBEHHOCTb 3a MPUYMHEHKE Bpea JMUHOCTU UJIU UMYILIECTBY peOeHKa,
3a MPpUUYMHEHME Bpena caMUM peOeHKOM), a TOJDKHOCTHBIC JIMIla TaKOM
OpraHU3alMy HECYT aiMUHUCTPATUBHO-TIPABOBYIO M YTOJJOBHO-TIPABOBYIO
OTBETCTBEHHOCTD 32 HEKOPPEKTHOE UCITOJTHEHNE CBOMX 00SI3aHHOCTEIA.

PebeHok obamaeT BceM KOMIUIEKCOM IpaB AeTeit, HaXOMSIIMXCS IO/
orekoit u roneyuteabcTBoM (cT. 155.3 CK).

Takum oOpa3om, TTpaBOBOe OTJINUYME MPeObIBaHUS peOeHKa B CIIeL-
AIM3UPOBAHHON OPraHU3aLIMU OT OTIEKM (TTOTNIEUUTENHCTBA) COCTOUT TOJIBKO
B OHOM: OpraHU3alus SIBJISETCS IOPUINISCKUM JIMLIOM, a «OOBIYHBIN»
OIEeKYH (MOIeUNTENb) — JULO (PU3NIECKOe.

He Bcsakast opraHuzanysi CMOXeT MIPUHSTh peOeHKa, OCTaBILIerocs 6e3
MoIeYeHus ponutesieit, Xxors B cuiy 1. 1 ¢t. 155.1 CK P® Ttakoii opranu-
3alMel MOXKET OBITh MPAKTUYECKU J1I000€ I0PUANYECKOe IO, KOTOpOe
3aHUMAaeTCs TPEeNoCTaBICHUEM MEIMIIMHCKUX, 00pa30BaTeIbHbBIX WIN
COLIMAIbHBIX YCIyT. TpeboBaHUs K OpraHU3AlIUM AeSITeIbHOCTU TaKUX
IOpUIMYECKUX JIML YCTAaHOBJIEHbI ocTaHoBIeHUeM [IpaButenbcTBa PO
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oT 24 masg 2014 1. Ne 481 «O peaTenbHOCTU OpraHu3alnii I AeTeli-CUpoT
W JIeTeil, OCTaBIIMXCS Oe3 TonevYeHust poauTeieil, 1 00 YCTPOHCTBE B HUX
JeTeii, OCTaBIIMXCS Oe3 TMOMeUeHUs pOAUTEICii».

BBuny Toro, 4to ycTpoiicTBO pebeHKa B CIieIMaIM3UPOBAHHYIO Op-
raHu3allMIo OTBeYaeT MHTepecaM peOeHKa B MEHbIIEl CTeTIEeHU, YeM €TO
YCTPOIMCTBO B CEMbIO, OPTaHbl OTNIEKU M MOTIEYUTEIHCTBA 00SI3aHbI CJICIUTD
3a MpeObIBaHUEM NIETel B 9THUX OpraHM3alusIx 0ojiee TIIaTeIbHO, YeM
3a NpeObIBAaHUEM B CeMbe OTIEKYHOB MM ychiHOBUTenei. CraTbs 155.2
CK P® Bo3ziaraer Ha opraHbl OIEKM U MOIEYUTEHCTBA 00SI3aHHOCTD
MPOJOJIKATh MOMBITKM YCTPOMCTBA AETeii, HAXOMSIIMXCS B CIIeIIMaIn-
3UPOBAHHBIX OpraHM3alusX, B ceMbu rpaxaat. ITyHkT 2 c¢t. 122 CK PO
TpedyeT, YTOObI PYKOBOIMTEIN OPTaHU3aIIMiA, B KOTOPBIX HAXOASATCS AETH,
ocTaBiIMecs 0e3 ToneYeHusT ponuTeeil, He3aMeIIUTEeJIbHO COO0IIaIn
B OpraHbl OMEKHU U MOMEYUTEIbCTBA O 000 BO3MOXHOCTH YCTPOUTH
TaKUX JETEW B CEMbU.
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aBa 8

NMPUMEHEHUE CEMEMHOIO 3AKOHOJATE/IbCTBA
K OTHOWEHUAM C YYACTUEM NHOCTPAHHbIX
FPAXKAOAH U JINL BE3 TPAXKAAHCTBA

§ 1. Poccuinckoe cemeniHoe 3aKOoHOAATeNIbCTBO
1 HOpPMbl MeXXAYHapoAHOro npasa

HcTouHnukamu cemeiiHoro npaBa Poccuu Hapsiiy ¢ HOpMaTUBHBIMU
npaBoBbiMU akTamu Poccuiickoit Denepaliniu BISIIOTCS MEKIyHAPOIHbIE
JIOTOBOPBI, B KOTOPBIX yyacTByeT Poccuiickas ®enepariusi.

B coorBercTBUM ¢ 4. 4 c1. 15 Koncturyuun P® obuienpusHaHHbIE
MPUHLIMIIBI 1 HOPMbI MEXIYHAPOIHOTO IIpaBa U MEXIyHAPOIHbIE TOTOBOPbI
Poccniickoit @enepaliny SIBISIOTCS COCTABHOM YacThIO €€ ITPaBOBOI CHUCTE-
Mmbl. Eciu MexxmyHapoaHbiM 1oroBopoM Poccuiickoit Denepalinm ycTaHOB-
JIEHBI MHBIE ITpaBUJIa, YeM IIPEIYCMOTPEHHBIE 3aKOHOM, TO IIPUMEHSIIOTCS
MpaBKUia MEXIyHAPOIHOTO JOTOBOpa. AHAJIOIMUHbIE HOPMBI COAEPKATCS
B cT. 6 CK P®D npuMeHUTETbHO K CEMEIHOMY 3aKOHOIATEIbCTBY.

Crt. 79 Koncruryuuu P® B penakuun 3akoHa Poccuiickoit @enepanyu
o nonpaske K Koncruryuun Poccuiickoit ®eaepaumu ot 14 mapra 2020 1.
Ne 1-DK3 «O coBepilieHCTBOBAHMH PETYIMPOBAHMS OTAEbHBIX BOIIPOCOB
opraHu3aluy U QYHKIIMOHUPOBAHMS ITyOIMYHOM BIacTU»' BHECIA OMpe-
JIeJIEHHbIE KOPPEKTUBBI B BOIIPOCHI COOTHOLIIEHMSI HOPM MEXKIYHAPOIHbIX
noroBopoB 1 Koncturyumu PD: pelieHUst MEXToCyaapCTBEHHBIX OPraHOB,
MPUHSITBIE HA OCHOBAHUU IOJOXEHUI MEXIYHapOIHbIX 10roBopoB Poc-
cuiickoii Denepalivy, B UX UCTOJKOBAaHUM, MpoTUBOpedalieM KoHcTury-
uun P®, He momiexar ucnosiHeHno B Poccniickoit @enepaunm.

Bo ucnonnenue o6HoBiaeHHOTO OcHOBHOTO 3akoHa ct. 6 CK P®D
ObLi1a TOMOJIHEHA MOJOXEHUEM O TOM, YTO IIPUMEHEHME MPABUII MEXK-
JIYHAPOIHBIX TOTOBOPOB B UX UCTOJKOBaHMUU, IpoTUBOpeyYalieM KoH-
ctutynuu P®, a Takxke OCHOBaM MpaBOIOpsiAKa U HPAaBCTBEHHOCTH,
He gonyckaercsa’. YrnomuHaHue, moMuMo KOHCTUTYLIMH, TaK:Ke OCHOB

' C3 P®. 2020. Ne 11. Cr. 1416.

? MenepalbHblil 3aK0oH OT 4 despans 2021 1. No 5-D3 «O BHECEHNM N3MEHEHMIA B CTa-
161 6 11 165 Cemeiinoro komekca Poccuiickoit ®enepannm» // C3 PD. 2021. Ne 6. Cr. 960.
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MpaBoOMOpPsIIKAa 1 HPaBCTBEHHOCTHU BBI3BAHO TeM, YTO chepa CeMEMHbBIX
OTHOIIIEHUI TpeOyeT 0coOOro MpaBOBOTO PETyJMPOBaHMS, TOe IJIaBeH-
CTBYIOT MOpaJIbHO-HPaBCTBEHHbBIC Havyaja, KOTOPhIE CJIOXHO, a ImoaJac
¥ HEBO3MOXHO 3a(bMKCUPOBATh B 3aKoHe U naxke B Koncruryuu. Takum
o0paszom, HoBesuTh ¢T. 6 CK P® criocoOCTBYIOT 3allMTe IPaB ¥ MHTEPECOB
rpaxnan Poccuiickoit @enepanyu (poauTeaeii u AeTeid, My>KYMH U KeH-
IIMH) B Cy4YassX MTPUMEHEHUS K OTHOIIEHUSIM C MX Y4acTUEeM IpaBuUJ
MEXIYHapOIHBIX TOTOBOPOB (MM JaxKe MOMBITOK HABSI3bIBAHUS MEXKIY-
HapOIHBIX MTPaBUJI), B UCTOJKOBAaHUHU, TpOoTUBOpeuaiieM KoHcTuTyum,
a TaKkKe OCHOBaM IPaBOIIOPsSIIKA U HPABCTBEHHOCTH, KOTOPBIX TTPUACPKI -
Baetcs Poccuiickas @enepanms. Tak, Hanpumep, rmojoxeHns:t KoHBeHIIMN
0 rpaXkIaHCKO-TIPaBOBBIX aCMEKTaX MEXIYHAPOIHOTO MOXUIIICHUS AeTel
(3axmroueHa B r. ['aare 25 oktsa6pst 1980 r., BcTynuiia B cuity 1 mekaodpst
1983 r.)' mpeaycMaTpuBaloT, Ha3HaYeHUE ONIEKYHOM U MpeaoCcTaBIeHUe
OoJblIero oobeMa MmpaB TOMY POAUTENIO, C KOTOPHIM B Cy4yae pa3Boja
ocraeTcs pebeHoK. B Hameit mpaBoBoii cucteme 06a poauTesis B TaKOM
CUTyallu¥ UMEIOT paBHBIC MMpaBa Ha peOeHKa, €CIM HEeT OTPaHUYCHUS WU
JIMIIIEHUS pOAUTENbCKUX MpaB. K mpumepy, eciiv B cryyae Cropa Mexmy
MaTepPbIO-POCCUSTHKOMN M OTIIOM-UHOCTPAHHBIM TpakIaHUHOM I10 TTOBO-
Iy BO3MOKHOCTH OOIIEHUS ¢ O0LIMM peOeHKOM MaTh 3abepeT pebeHkKa,
B cOOTBeTCTBUU ¢ KOHBEHIIMEl 3TO MOXET TPaKTOBAThHCS KaK MOXUIIEHNE,
MPY 3TOM Hallla ITpaBOBasi CUCTeMa CMOXKET 3alllUTUTD €€ TpaBa, ONUPasiCh
Ha OCHOBBI MYOJIMYHOTO MTPABOMOPSIIKA U HPABCTBEHHOCTH.

B npoTtuBopedre ¢ mpuHIIMIAaMU HPABCTBEHHOCTU MOXET BCTYITUTD
peanu3zauus nojoxenuit cr. 7 Konsenuun OOH o npaBax pebeHka, B COOT-
BETCTBUHU C KOTOPOI peOCHOK MMEET MPaBO 3HATh CBOMX PONUTENICH 1 MPaBo
Ha ux 3a00Ty, HACKOJbKO 3TO BO3MOXHO. [1o poccuiickoMy 3aKoHOma-
TeJLCTBY CyMpYyXecKasl mapa, Kotopas He MOXKeT 003aBeCTHCh PEOCHKOM,
BIIpaBe BOCIOJIb30BAThCS JOHOPCKUM OMOI0orndecKuM Matepuanom. Eciau
EBporieiickuii cy 1o nmpaBaM 4eoBeKa B KaKOM-TO CUTYALIMU TIPUAET K BbI-
BOJY, YTO B3POCJbIif peOCHOK BIpaBe MOJIYIUTh MHDOPMAIINIO O TOHOPE,
OMOJIOTMYECKUIT MaTeprajl KOTOPOTO ObLI MCITOIb30BaH MPU MPUMEHEHU U
PENPOAYKTUBHOI TEXHOJIOTUU, OH MOXET IIPUHSTHh COOTBETCTBYIOIILIEE Pe-
1lIeHNE, TaK KaK B PsIe CTPaH MpaBO Y3HATh CBOETO TOHOPA 3aKPETUIeHO
3aKOHOIATENIbHO (C PSAAOM OrpaHWYeHuil). PellleHre o pacKpbITUM TaKOM
nHbOpMaLMK He OYyIeT BbITOIHSITHCS BaacTaMu PD co cChlIkoit Ha OCHOBBI

! DenepanbHbiii 3akoH oT 31 mag 2011 1. Ne 102-D3 «O npucoeanHennu Poccuiickoit
Denepary K KOHBEHIIMK O TpaskIaHCKO-TIPABOBBIX ACTIEKTAX MEXIYHAPOIHOTO TIOXUILEHUS
nereit» // C3 PD. 2011. Ne 23. Ct. 3242.

284



Mmasa 8. MPUMEHEHWE 3AKOHOATE/IbCTBA K MIHOCTPAHHbBIM TPAXKIAHAM

MpaBOMOPSIAKA U HPAaBCTBEHHOCTH, TaK KaK TOHOPCTBO PEMPOIYKTUBHOTO
maTepuana B Poccun abcoroTHO aHOHUMHO. [TpyuHIIMT aHOHUMHOCTH
3aIUIIAeT MHTEPEChl OyIyIero pebeHKa, ICUXUIECKOMY COCTOSTHUIO KOTO-
POro MOXET OBITh IPUYMHEH Bpel MH(pOpMaLKeil 0 Crioco0e MOSIBJICHUS eT0
Ha cBeT. Kpome Toro, mpuHIIMIT aHOHUMHOCTU JOHOPA 3alIUIIAET CYyIpy-
JKECKYI0 mapy, e ONWH U3 CYIpyroB cTpanaet 6ecruionueM. Pacrpoctpa-
HeHMe nHGOopMaIuM 00 UCTIOIB30BAHUU 3TUMU IpakIaHaMU TOHOPCKOTO
MaTepuaa OyaeT SIBJISITbCS He ITPOCTO BTOPXKEHUEM B UX YACTHYIO XKM3Hb,
HO ¥ TTIOBOJIOM MCTIBITaTh YHIKeHUEe. HakoHell, MpUHIUIT aHOHUMHOCTH 3a-
LIMIIAeT CAMOT0 JIOHOPA, TaK KaK 3TOT IpaxkIaHUH TepeaacT METUITMHCKON
OpraHu3aIMy MPaBoO Ha CBOOOIHOE MCITOIb30BaHUE €T0 PEITPOTYKTUBHOIO
MaTrepuaja B pacueTe Ha IOJTHOe OTCYTCTBHE MPaBOBBIX MOCaencTBUi. Eciu
ObI TaKMe JIMIIa 3HAJIU O BO3MOXHOCTHU PACKPBITUSI POXKIESHHBIM OT HUX
IeTsIM MHDOopMaIuu 06 MX JUIHOCTHU, TO B TTONABJISIONIEM OOJBIIMHCTBE
clyyaeB OHM ObI He cTajlu JoHOpaMu. HpaBcTBeHHBIC yOexKaeHUS B 00-
LLIECTBE CJAOXKMUINCH TAKUM 00pa3oM, YTOOBI 3aIUTHUTh BCEX YYACTHUKOB
MPaBOOTHOLICHHUS OT BTOPKEHUS B YaCTHYIO KW3Hb, ITPABOIMOPSIIOK 3TU
yOeXIeHUs OTpa3u B MpaBUjaxX O MOJTHOW aHOHUMHOCTH.

Ocoboe BHUMaHUE yaeJeHO HopMaM MEXIYHapOIHBIX JOTOBOPOB,
PEryJIupyIOLINX BOMPOCH yehiHOBIeHUs. TTyHKT 2 cT. 165 CK P®D nipen-
yCMaTpUBaeT, UTO B ClIydae, eC/ii B pe3yabTaTe YCHIHOBICHUS (yaodepe-
HUSI) MOTYT OBITh HApYIIIEHBI ITpaBa peOeHKa, YCTaHOBJIEHHbIE 3aKOHO 1A -
TeJbCTBOM U MEXIyHAapOIHbIMU JoroBopamu Poccuiickoit @enepanu
(c yueTom mostoxXeHwuit 1. 2 ¢T. 6 HacTosiuiero Koagekca), ycbIHOBIIEHME
HE MOXET OBbITh TPOM3BEICHO HE3aBUCHMMO OT IrpakJaHCTBA YChIHOBU -
TeJssl, a MPOU3BENEHHOE YChIHOBIIEHUE (yI0UYepeHue) MOJIEXKUT OTMEHE
B CyIcOHOM TOpsIAKE.

CornacHo nocraHosieHuto [Tiienyma Bepxosroro Cyna P® or 10 ok-
Ts16ps1 2003 1. «O MpUMeHEeHUHU CyJaMu OOIIEei IOPUCIUKIIMYU OOLLIEeTIPU -
3HAHHBIX TPUHIIUIIOB ¥ HOPM MEXIYHapPOIHOTO MpaBa U MEXIyHAPOIHbIX
noroopoB Poccuiickoit Menepanmm»' moa ooIIenprU3HAHHBIMA TPUHLIM -
naMy MEXXIyHapOIHOTO ITpaBa PeKOMEHIYETCsI TOHMMAaTh OCHOBOIIOJIara-
IOII1e UMIIepaTUBHBIC HOPMbI MEXXIYHAPOMIHOIO TIpaBa, IIPUHUMAaeMble
¥ TIpU3HaBaeMble MEXXIYHAPOIHBIM COOOIIECTBOM T'OCYIapCTB B 1LIEJIOM,
OTKJIOHEHHE OT KOTOPBIX HepomycTumo. [lon obiienpu3HaHHONK HOPMOT
MEXIYHapOIHOTO MpaBa ciaeayeT MOHMMATh MPaBUIO MTOBEACHUS, TIPH-
HUMaeMoe U TIPU3HaBaeMOe MEKIYHAaPOIHBIM COOOIIECTBOM IOCYyIapCTB
B 1LIEJIOM B KaUueCTBE IOPUINYECKU 00SI3aTEIBHOTIO.

' Bromterenb BepxosHoro Cyna P®. 2003. Ne 12.
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[MpuHUKMO IPUOPUTETA MEXIYHAPOIHBIX TOTOBOPOB, B KOTOPHIX yda-
ctByeT Poccuiickas @enepaiys, KoHKpeTusuposaH B ¢T. 6 CK PD. Ecau
mencoynapoduvim doeosopom Poccuiickoi Pedepayuu ycmarnosaemvl utbie
npasuaa, yem me, KOMopbvie nPedycMompeHvl CeMeiHbIM 3aKOHO0AMeNbCBOM,
NPUMEHSHOMCS NPABUAA MedCcOYHAPOOH020 0020680pa. T1opsImOK 3aKITI0UEeHNS,
paTuduKalLuy, IpeKpalieH s, TPUOCTAHOBICHUSI MEXIYHAPOIHbIX 10-
TrOBOPOB pertaMeHTupyercs: DepepanibHbIM 3aKOHOM «O MeXIyHAPOIHbIX
noroBopax Poccuiickoit Denepanm»'.

Ha ceronHsiiiHuii ieHb OOJBIIMHCTBO HOPM, PErYJIMPYIOLIMX CEMEMHbIC
OTHOLIEHUSI C Y4aCTUEM POCCUICKUX IPaXKIaH B 3apy0esKHbIX TOCyIapCcTBaxX
M MHOCTpaH1EeB B Poccuu, conepkKuTCs B KOHCYIbCKUX KOHBEHIIMSIX, IBY-
CTOPOHHMX MEXIYHAPOIHBIX JOrOBOpaXx.

B yucne koHBeHLMIT B chepe ceMeitHOTOo TTpaBa BaxkHelilee 3HaYeH1e
nmetot Konsenyus OOH o npasax peenka (Hoio-Hopk, 20 Hos6pst 1989 1.)?
u Koueenyus o coenacuu Ha écmynienue 6 Opax, opaunom eo3pacme u peau-
cmpayuu 6pakxoé (Hpio-Mopk, 10 nexabps 1962 r.)’. HopMbl cemeitHOro
MpaBa TaKXkKe ColepKaTcs BO Beeobuyeil dexnapayuu npas weaosexka (MpUHSITA
Ha TpeTbeii ceccum ['enepanbHoit Accam6ien OOH Pezomonueit 217 A (111)
ot 10 nexabps 1948 r.)*, B MexxayHapoaHOM IaKTe 00 5KOHOMUYECKUX,
COLIMATBHBIX U KYJIbTYpHBIX mpaBax (Hbio-Mopk, 16 nexadps 1966 r.),
MexxayHapoaIHOM MakTe O TpaxkKAaHCKUX Y MoauThudecKux rpasax (Hbio-
Hopxk, 16 nexabps 1966 T.)°, KOHBeHIIMU 0 IMKBUIALMY BeeX (GopM Auc-
KPUMUHALIMY B OTHOLIEHUHU XeHIIUH 1979 r.”, KoOHBeHLIMM O 3alUTe IIpaB

! ®enepanbHelii 3aK0H OT 15 mionst 1995 1. Ne 101-®3 «O MeXIyHAPOIHBIX J0rOBOPAX
Poccuiickoit @eneparu» // C3 PD. 1995. Ne 29. Cr. 2757.

’ KoupeHuus noanucana ot umeHn CCCP 26 siuBapst 1990 r., patuduunposana ITo-
cranoBiienrieM BepxoBaoro Coseta CCCP ot 13 utonst 1990 r. Ne 1559-1, Bctynuna B cu-
ay st CCCP 15 centsiops 1990 r. (M3nanue Opranuzanuu O6benuHeHHbIX Hanmit. Hplo-
Wopxk, 1992).

’ KonBeHLMs BCTynuia B cuty 9 aekadpst 1964 r. B Heit yuacTsyioT 49 rocynapcTs, B TOM

yucie Poccuiickas @enepanms. Cm. teket KonseHimm: MexnyHapoaHoe yacTHoe mpaBo: CO.
nok. M.: BEK, 1997. C. 667—669.

* Poccniickast rasera. 1998. 10 rexaGpsi.

’ TTakt patuduimposan Ykasom ITpesuanyma Bepxosroro Cosera CCCP or 18 ceHTsio-
pst 1973 1. Ne 4812-VIII. Berynun B cuiy wist CCCP ¢ 3 stuBapst 1976 1. (Bemomoctu Bepxos-
Horo Cosera CCCP. 1976. Ne 17 (1831)).

% TMakr patuduimposan Ykasom ITpesuanyma BepxosHoro Copera CCCP or 18 ceHTsio-
pst 1973 1. Ne 4812-VIII. Berynun B cuiy st CCCP 23 mapra 1976 r. (Benomoctit Bepxos-
Horo Cosera CCCP. 1976. Ne 17 (1831). Cr. 291).

7 Konsenuust patuduunposana Ykasom [Ipesunnyma Bepxosroro Cosera CCCP ot
19 mexabpst 1980 r. Ne 3565-X (Bemomoctu Bepxororo CoBeta CCCP. 1982. No 25. Cr. 464).
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YyeJioBeKa U OCHOBHBIX ¢cBO00A', KOHBEHIINMY O IOpUCAUKIIUM, TPUMEHUMOM
npase, MPU3HAHUU, UCTIOJTHEHUU U COTPYAHUYECTBE B OTHOILLIEHUU POIU-
TEJIBCKOM OTBETCTBEHHOCTHM M MED 10 3allUTe AETER’ U Ap.

C yuyeroMm T0or0, uT0 1 OcHOBBI, 1 KoBC PC®OCP npenycmarpusain
MPUOPUTET MEXIYHAPOIHBIX JOTOBOPOB Hall COBETCKUM 3aKOHOMATEJb-
CTBOM 0 Opake U ceMbe, KoH8eHyuUss cmana cocmagHoll 4acmoho CO3H020
3akonodamenvcmea 15 cenmsaodps 1990 e. B o BpeMst KoHBeHITUS ocTykuia
CBOETO poja IepenpaBoii K IMBUJIM30BAHHOMY TI€PEXOIy OT COBETCKOTO
CeMEeHOro TpaBa K COBPEMEHHOMY, HECOBETCKOMY, HE MIEOJIOTU3UPO-
BaHHOMY 3aKOHOMIATEIbCTBY O CEMbE M MpaBaxX HECOBEPIIICHHOJETHUX.
KoHBeH1IMs 0Ka3ana 3HauuTeIbHOE BIMSIHUE He TOJIBKO Ha IMpaBa HeCOBEP-
LLIEHHOJIETHUX, HO 1 Ha MOIXObI K CEMEITHOMY 3aKOHOIATEIBCTBY B 1IEJIOM
¥ 3HAYMTEIbHBIM 00pa30M MOBJIMsIIA Ha TIOATOTOBKY MpoekTa HoBoro Ce-
MENHOTO KOJEKCa.

C 11eJ1bI0 3aIIUTHI TTPaB AeTel ITPU YCHIHOBICHUU MHOCTPAaHHBIMU TPaXK-
naHamu Poccuiickass @enepanus B 2000 r. noanucana KoHBeHLMIO 0 3a-
LIWTE ACTEeH U COTPYIHUYECTBE B OTHOLIEHUY MHOCTPAHHOTO YCHIHOBICHMUS
(Taara, 29 mas 1993 r.)’, KoTopasi SIBJISIETCSI OJHOM U3 TaK Ha3bIBa€MbIX
lNaarckux KOHBEHIIMIA IO BOIIpocaM ceMeitHoro mpasa. K HUM oTHOcATCS
taxke KoHBeHIIMS 0 TIpaBe, MPUMEHUMOM K aITMMEHTHBIM 00s13aTeJIbCTBAM
B 10J1b3y JeTeit, 1956 r., KoHBeH1IMs O MPU3HAHUK U UCTIOJTHEHUU PeLeHUIA
o aejaaM o0 aIMMEHTHBIX 00513aTe/IbCTBaxX B OTHOLIeHUU neteit 1958 r.,
KoHBeH111S 0 IOpUCAUKIINY U TPUMEHUMOM ITpaBe B OTHOIIIEHUU 3aIIAThI
HecoBepleHHoJeTHUX 1961 r., KoHBeHIIMs O IOpUCAUKIIMY, IIPUMEHK-
MOM IIpaBe U MPU3HAHUU PELICHUI B OTHOLIEHUM YChIHOBIIEHUS 1965 T.,
KoHnBeH111s 0 MpU3HAaHWU PA3BOIOB U PEIICHUI O CyIeOHOM pa3ydyeHUn
cynpyroB 1970 r., KoHBeHI111s 0 TIpaBe, TPUMEHUMOM K aJITUMEHTHBIM 0051~
3aTenbeTBaM 1973 1., KOHBEHIIMS 0 3aK/II0YeHUM U ITPU3HAHUY ACHCTBU-
TeabHOCTH OpakoB 1978 r., KoHBeH1IMs 0 MpaBe, MPUMEHUMOM K peKruMam
cobctBeHHOCTH cynpyroB 1978 r.!, KoHBeHLIMS O ITpaXkIaHCKO-ITPaBOBbBIX
acreKTax MexXXAyHapoaHoro noxuiieHus gereit 1980 r.’

' BakmoueHa B T. Pume 4 Hos6ps 1950 1. (C3 Pd. 2001. Ne 2. Cr. 163).

? Bakumouena B T. ['aare 19 oktsa6pst 1996 r., Berynma B ey anst Poccuu 1 miowst 2013 1.
(C3 P®D. 2013. Ne 32).

3 Pacrniopsixenne ITpesunenta PO ot 26 mionst 2000 r. Ne 241-pn «O noxnucanunu Poc-
cuiickoii @eneparviei KOHBEHIIMM O 3aIUTe AeTEH M COTPYIHUIECTBE B 00TACTH MEXKIyHA-
poaHoro yceiHoBNIeHUs (ynodyepeHusi)» // CITC «KoHcynbranTIImoc».

¢ Poccuiickas (Deﬂepauvm HE y4aCTBYET B IIE€PEUYNCIICHHBIX KOHBCHIMAX.

* JIoKyMeHT BeTyrmian B ity st Poccun 1 okrsaops 2011 1. (C3 P, 2011. Ne 51).
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B orHomenusix Poccuiickoit @eaepaunu co crpaHamu CHI BaxkHOe
3HaYeHue UMeIoT KOHBEHIIMsI O MPaBOBOM MOMOIIU U IPABOBBIX OTHOIIIE-
HUSIX 110 TPaXkIaHCKUM, CEMEMHBIM M YTOJIOBHBIM AefaM (MUHCK, 22 stHBapst
1993 r.)' 1 KoHBeHLIMS O TTpaBOBOI MOMOIIY U MTPABOBBIX OTHOIIIEHUSX
M0 rpaXkIaHCKUM, CEMEMHBIM 1 YTroJIOBHBIM JejaM (KuimHes, 7 oKTa0ps
2002 1.)%

K nBycToponHum noropopaM Poccuiickoii Defepalinu, peryJidpyroimum
CeMeliHble OTHOIIEeHUSI, clienyeT oTHecTu JloroBop Mexny Poccuiickoit
Ddenepanumeit u Apadekoit Pecniyonukoii Erumner o B3anMHOM 1paBoOBOi
IMOMOIIY Y IIPABOBBIX OTHOIIEHMSIX IO I'PaXIAHCKUM, KOMMEPYECKUM
u ceMeitHbIM nenaM (MockBsa, 23 cenTs0ps 1997 r.), JloroBop Mexay Poc-
cuiickoit Mepepanueit u Pecnyoankoii [Toabina o mpaBoBoi MOMOILIT
M TIPABOBBIX OTHOLLIEHUSIX 10 IPaKJIaHCKUM 1 YTOJIOBHBIM jenaM (Bapiiasa,
16 centsiopst 1996 1.) 1 psia APYrux NOgOOHBIX TOTOBOPOB.

BaxkHoe 3HaYeHMEe B PeryJMpOBaHUM CEMEMHBIX OTHOIIEHUI B cTpa-
Hax — uyieHax Cosera EBpornbl nmetor EBporneiickasi KOHBEHIMS 00 yChI-
HoBieHuu aeteir (CtpacOypr, 24 anpens 1967 r.), EBponeiickast KOH-
BEHLIMS O TTpaBOBOM ctaTyce BHeOpauHbix geteit ETS Ne 85 (CrpacOypr,
15 oxts6psa 1975 r.), EBponeiickass KOHBEHIIUS O TPU3HAHUU M UCTIOJ-
HEHUM PelIeHU B 00J1aCTU OMEeKU Hall IeThbMU U BOCCTAHOBJICHUST OIIEKHU
Han netbmu (JIrokcemOypr, 20 masg 1980 r.) u np.

§ 2. 3aKnloueHune N pacTopkeHrie 6paka c yyactmem
MHOCTPAHHbBIX FpaXkaaH 1 nuu, 6e3 rpaXkaaHcTBa.
MpaBooTHOLWEHNA MeXay cynpyramu

OCoOEHHOCTH TIPaBOBOTO PEryJMpPOBaHUSI CEMEMHBIX OTHOILIEHUI
C y4aCTHMEM MHOCTPaHILIEB 00YCIOBJICHBI Pa3InYMsIMU B HallMOHAJIbHbIX,
PEIMTMO3HBIX TPAIULIMSIX TOCYAAPCTB, B YACTHOCTU CYILLECTBYIOT pa3iny-
HbIe TPeOOBaHUS K JIMLAM, BCTYMAIOIIUM B OpaK, K MOPSIAKY 3aKJII0OUEHUS
M pacTOpKeHUs Opaka, UMYIIECTBEHHOMY PEXUMY CYIpyroB u ap. bpak,
3aKJIIOYEHHbII B OHOM IOCYIapCTBE, MOXET ObITh HE IPU3HAH B IPYrOM
(B OBITY 3TO UMEET HAUMEHOBAaHME «XPOMAIOILINIT OpaK»).

' KoupeHuus patuduiposana Poccuiickoit ®exeparmeit ®eaepasbHbIM 3aKOHOM
ot 4 aBrycta 1994 r. Ne 16-®3. Berynwiia B cuiy 19 mast 1994 r. (BrosuieTeHb MeXIyHapOI-
HBIX TOTOBOPOB. 1995. Ne 2. C. 3).

? ConpyxecTso. MHbopmaimonHsiii BecTHiK CoBeTa rias rocyaapcts 1 CoBeTa IiaB
npasutenbeTB CHI. No 2(41). C. 82—130 (KonBennus 3aximodeHa B T. KummmHese 7 oKTs10-
ps2002T.).
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Yenosusn u nopsadok 3axarouenus, pacmopicenus bpaxka, npusHanus opaxka
HeoelicmeumenbHbiM Onpeoesromces ¢ ROMOULbIO KOAAUSUOHHBIX HOPM, M.e. HOPM,
Komopble cooepicam OmcewbliKy K 3aKOHO0AMeNbCMEY ONpedeseHH020 20cyoap-
cmea. Takue HOPMBI ITPEIYCMOTPEHBI KaK MEXIYyHAapOIHBIMU TOTOBOPaMHU,
TaK ¥ BHYTPEHHUM 3aKOHOIATEIbCTBOM, a uMeHHO pasn. VII CK P®D.

CornacHo ct. 161 Konekca o 6pake u cembe PCDCP, neiicTBoBaBILIErO
1o BeryruieHust B cuity CemeiiHoro konekca PdD, opaku B PCDCP nesa-
BUCHMO OT I'pakIaHCTBA JUII, BCTYNABIIUX B OpaK, 3aKII0YaJIUCh O CO-
BETCKOMY 3aKOHOAATeIbCTBY. [IpuMeHeHe MHOCTPAHHOTIO IpaBa He ObLIO
MPEAYCMOTPEHO MPEXHUM CEMEMHBIM 3aKOHOIATEILCTBOM.

Cratbs 156 CK P® nipenycmarpuBaeT 0COOEHHOCTH 3aK/II0UeHUsI Opaka
C MHOCTpaHLAMU U IULIaMu Oe3 TpakaaHcTBa Ha TeppuTopun Poccuiickoii
®enepanyu. [1pu 3ToM pa3anyaroTcs KOJUIM3MOHHbIE IPUBSI3KU, OTHOCSI-
muecs K hopMme, MOopsIKy 3aKoueHus opaka (mpolieccyaabHble 0COOeH-
HOCTH) U €T0 YCIOBUSIM (MaTepHuaabHbie 0COOCHHOCTH).

Dopma u nopsdok 3axniovenus paxa Ha meppumopuu Poccuiickoi Pedepa-
yuu onpedeasromes 3axonodamenvcmeom Poccuiickoii Pedepayuu, a UMEHHO
. 111 ®depepanbHoro 3akoHa «O06 akTax rpaXkIaHCKOTO COCTOSTHUS». DTO
O3HAayYaeT, YTo OpaK MOMJICKUT PETUCTpalliK B opraHax 3arca. bpak B peiu-
rMO3HOi1 (hopMe He MOPOKIACT IPABOBbIX MOCJIEACTBUIA, 1aXe €CJIU B CTpa-
He IrpaXkIaHCTBa Opauyroluxcs Takas popma jerutumHa. [IpucyrcTBus
CBUIETeJIei Ipy perucrpaluu 6paka B Poccuu He TpeOyeTcsl He3aBUCUMO
OT UX HEOOXOAMMOCTH MPUCYTCTBUS B CTpaHe, I'pak IaHMHOM KOTOPO
SIBJISIETCSI JINIIO, BCTymalollee B Opak. ITopsiiok mogauu 3asiBieHUsI, CPOK,
10 UCTEUYEHUU KOTOPOIO IIPOM3BOAUTCS PErucTpaliys Opaka, a TakxKe He-
BO3MOXHOCTb PETMCTpaLiu Opaka uepe3 IMpelCcTaBUTelIss ONpenesioTCs
3aKoHozarebcTBOM Poccuiickoit Denepaunm.

Yenosus saxarouenus bpaxa na meppumopuu Poccuiickoii @Pedepayuu onpe-
deasromces 045 Kaxc002o U3 AUy, 8CMYNaruux 6 bpak, 3aKoH00amenbcmeom
eocydapcmea, epajicOanuHOM KOmopo2o AUY0 A6AAEMCs 8 MOMEHM 3aKAI0UeHUs
opaka, ¢ coonrodenuem mpebosanuii cm. 14 CK P® ¢ omnouenuu o6cmosi-
menbeme, npensimcmeyuUX 3aKAYeHur opaka.

Tak, B OTHOLIEHUM MHOCTPAHHbBIX IPaXKIaH TOJIKHbI COOII0IATHCS TPE-
OGOoBaHUsI 3aKOHOATEIbCTBA CTPaH, IpaxkIaHaMU KOTOPBIX OHU SIBJISIIOTCS,
0 OpauHOM Bo3pacTe, MPEMsITCTBUSIX K 3aKJo4eHn1o Opaka. Hampumep,
B BenmkoOpuTaHnm XXeHIHaM pa3pelieHo BCTynarh B Opak ¢ 16 jer. B Be-
JuKoOputaHuu u bonrapuu 3ampeiieHbl Opaku MeXKIy POJACTBEHHUKaMU
BIUIOTh JI0 YETBEPTOM cTernieHU poacTBa. Bo MpaHiuu 3anpelieHbl Opaku
MEXIY BCEMU POJCTBEHHUKAMU IO MPSIMON BOCXOMSIIEN U HUCXOISIIIEH
JIMHUU, & TAKXKE MEXIY CBOUCTBEHHUKAMM 110 TOU XK€ JTUHUM: TAACH U TLIe-
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MSHHUIIEHN, TeTel U rieMsaHHUKoM. [To 60KOBOI1 TMHUYM 3ampeliaeTcs
3aKJII0YeHUE Opaka MeXIy OpaToOM U CECTPOU.

Hnsa perucTpaiuu 6paka ¢ yuacTMeM MHOCTPAaHHBIX TpaxkaaH Ha Tep-
puropun Poccuiickoit Deneparinn He0OXOAMM JOKYMEHT, BBIIAHHBIN CO-
OTBETCTBYIOIIMM OPTaHOM (KOHCYJbCTBOM), COIEpPKAIIUI pa3pelieHue
Ha BCTYyIJIEHUE B Opak.

K tpeGoBanusm, npexycMoTpeHHbIM CT. 14 CK P®D, KoTOpbIE JOIKHBI
COOJTI0IATHCS U TIPY 3aKTI0YSHUU OpaKa POCCHUSIH C MHOCTPaHHBIMU TPaK-
JaHaMU, OTHOCSITCS:

— HaJuyue IPyroro HepacTOPrHYTOTO Opaka;

— HeJeecCIIOCOOHOCTD;

— HaJuyue OJIM3KOro POJICTBA;

— OTHOILIEHUS 0 YCHIHOBJICHUIO.

Tak, HarpuMep, eciIu IpaxkIaHWH rocyaapcTBa, Tae pa3peiieHbl MoJIu-
ramMHble Opaku, y’ke COCTOMT B HEpaCTOPrHYTOM Opake, opraHsl 3arca Poc-
cuiickoi Degepaliii OTKAXKYT eMY B perMCTpaLiy Opaka ¢ pOCCUSTHKOI.

B cooTBeTCTBUY C 0OHOBIEHHBIMU TTO10KeHUsIMU KoHCcTUTYLIMM (CT. 72)
1 CeMeiHbIM KoJeKCoM (cT. 1 1 cT. 12) 6pak MOXKET OBITh 3aKJTIOUEH TOJIHKO
MEXIY MY>KUMHOM U XEHIIUHOM.

B Tom ciyvae, ecnu auiio Hapsimy € rpaxkIaHCTBOM MHOCTPaAHHOTO TOCY-
JapcTBa UMeeT rpaxkaaHcTBo Poccuiickoii Denepalinu, K YCIOBUSIM 3aKJTIO-
YyeHUs Opaka IMpUMEHSIETCs 3aKoHoAaTeIbCcTBO Poccuiickoit Meneparimu.
[Tpu HanMuMM y TM11a rpaskAaHCTBA HECKOJbKUX MHOCTPAHHBIX TOCYIapCTB
MPUMEHSIETCS TI0 BHIOOPY JaHHOTO JIMIIA 3aKOHOATEIHCTBO OHOTO M3 3TUX
rocynapctB. MecTo XXMTeJIbCTBA U MECTO POXKIECHUS JAHHOTO rpakIaHuHA
HE MMEIOT ITPaBOBOr0 3HAYEHUS.

MecTo XUTeIbCTBAa MMEET 3HAYCHE TIPU OTPEAeICHUM YCIOBUI 3aKITIO-
YyeHusl Opaka JuLoM 0e3 rpakaaHCcTBa Ha Tepputopun Poccuiickoii Dene-
paluu. YciaoBuUs 3aKJIIOUCHUs OpaKa OmpenessioTCs 3aKOHOIATeIbCTBOM
rocynapcTBa, B KOTOPOM 3TO JIMIIO UMEET ITOCTOSTHHOE MECTO KUTEIbCTBA.
B Poccuiickoit Meaepauny MeCTO KUTEAbCTBA WA 03 rpaxkaaHCTBa
OIpenessieTCcs B COOTBETCTBUU C pa3pellieHMeM Ha BPeMEHHOE MTPOXXKUBAHUE
WM BUIOM Ha XKUTEJIbCTBO comtacHo DenepaibHOMY 3aKOHY OT 25 UI0JIst
2002 r. No 115-dP3 «O nmpaBoBOM ITOJIOXKEHUN MHOCTPAHHBIX IpakaaH B Poc-
cuiickoit Degepannin»'.

Bo Bcex cayvasix 3akimoueHMs1 Opaka MHOCTPaHHBIX I'pakaaH v JIuIL 0e3
rpaXIaHCTBA HEJIb3sl HE YIMTHIBATh MPETSITCTBUN K BCTYIUIEHUIO B Opak,
npeaycMoTpeHHbIX ¢T. 14 CK PO.

' C3 P®. 2002. Ne 30. Ct. 3032.
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B MexxmyHapoaHBIX JOTOBOPaxX O IMPAaBOBOM MOMOIIM U MPABOBBIX OT-
HOILIEHUSIX, B TOM YMCJIEe 110 CEMEMHBIM JeJIaM, TaKXe COAEPXKATCs KOJI-
JIN3UOHHbIE TIPUBSI3KU, OMPEIACIISIONINE YCIOBYS U MOPSIIOK 3aKJII0UEHMS
Opaka, 3a4acTylo He coBnanaiouie ¢ Hopmamu CemeiiHoro konekca P®.
Tak, Hanipumep, cT. 29 KoHBeHIIMM O TPaBOBOIi TTOMOIIM U TTPABOBBIX OT-
HOLIEHMSIX 10 IPakIaHCKKUM, CEMEHBIM U YTOJOBHBIM aejaMm (KuinHes,
7 okTs6pst 2002 r.) comepKUT KOJJIU3UOHHBIE MPUBI3KU, aHAJTOTMYHbIE
cT. 156 CK P®, a nMeHHO YCI0BUSI 3aKII0YEHKS OpaKa OIpenessTioTCs TSt
KaxIoro U3 OyayIIux CympyroB 3aKOHOIATeI5CTBOM JloroBapuBarolieiicst
CTOpOHBI, TPaXIaHUHOM KOTOPOIi OH SIBJISIETCS, a IS JIULL Oe3 IpakaaH-
CTBa — 3aKOHOAaTeIbCcTBOM JloroBapuBaroiieiicsi CTOpOHBI, SIBJISIOLIEHCS
MX ITOCTOSIHHBIM MECTOM KUTeIbCTBA. KpoMe TOro, B OTHOILIEHUU TIpe-
MSITCTBUI K 3aKJII0YEHUIO OpaKa JTOJKHBI ObITh COOJIIOAEHBI TPeOOBaHMS
3aKoHomatesnbeTBa JloroBapusatoieiicsi CTOpoHbI, Ha TEPPUTOPUM KOTOPOI
3aKJIroyaeTcs Opak.

Hopwmbri ct. 22 JoroBopa Mexay Coro3oM Coserckux ColManucTu-
yecknx Pecnyonuk n @unnsHackoi PecryGimKoi o IpaBoBOi 3alluTe
M TIPaBOBOI TTOMOIIM IO I'PaXkIaHCKUM, CEMEMHBIM U YTOJOBHBIM JiejaM
(XenbcuHkw, 11 aBrycra 1978 r.)' mprMEHUTEIBHO K YCIOBUSIM 3aKITIOUSHUS
6paka rpaxnat JloroBapupatoiuxcst CTOpOH cofepkaT OTCHIUIKY He K 3a-
KOHOJIaTeJIbCTBY CTPAaHbI IPaXKIaHCTBa, a K 3aKOHOIaTe/IbcTBY JloroBapu-
Baroieiicss CTOpOHBI, Ha TEPPUTOPUU KOTOPOI 3aKiaodyaeTcsl Opak, eciu
XOTs1 Obl OIMH 13 BCTYMNAIOIIMX B OpakK SIBJISIETCS rpaxkIaHMHOM 3Toii Jloro-
BapuBatolieiicss CTOPOHBI MJIM UMEET Ha €€ TEPPUTOPUU MECTOKUTEILCTBO.
YuuThiBasi IPUOPUTET MEXIYHAPOIHBIX TOTOBOPOB Iepel BHYTPEHHUM
3aKOHOJATEIbCTBOM, Ha3BaHHAsI HOpMa IPeBaIMPyeT Hall MOJIOXKEHUSIMU
cT. 156 CK PO.

Poccuiickoe 3aKOHOAATEIbCTBO JOMYCKAET 3aK/II0UYEeHKE HAa TEPPUTOPUU
Poccuiickoit @enepannu, a Takke 3a pyoexXoM TaK Ha3bIBA€MbIX KOH-
CYJIbCKUX OpaKoB, T.e. OpakoB, PErUCTPUPYEMBbIX IUTUIOMATUYECKUMU WU
KOHCYJIBCKUMM MPEACTaBUTEISIMU B COOTBETCTBUU C KOHCYJTBCKUMU KOH-
BeHuusimu. Ecim rpaxxnane Poccuiickoit Menepariny poXMBaoT 3a Mpeje-
JIAMU CTPaHbl, OHU MOTI'YT 3aKJIIOYUTh OpaK B AUILIOMATUYECKOM MJIM KOH-
cynbckoM yupesxneHuu Poccuiickoit Deneparu. [1pu 3ToM KOHCYJIbCKUE
YUpEXACHMS IIPUMEHSIIOT HOPMbI POCCUIICKOI0 3aKOHOIATEIbCTBA KaK B OT-
HOIIeHU (DOPMBI, TaK U B OTHOIIEHUH YCJIOBUIA 3aKJIIoueHus Opaka (ct. 25
denepanbHoro 3akoHa ot 5 uiosist 2010 r. Ne 154-D3 «KoHCynbCKuil ycTaB

' Parucduumposan Ipesnnuymom Bepxosroro Cosera CCCP 26 mapra 1980 r. (Beo-
moctu BepxosHoro Coseta CCCP. 1980. Ne 34 (2056). Cr. 690).
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Poccuiickoit @enepanmm»'; 1. 2 [TogoxXeHNS 0 KOHCYIBCKOM YUPEXKICHIT
Poccuiickoit @enepaumn). CornacHo 1. 3 cT. 4 dengepaabHOIO 3aKOHA
«O0 aKTax rpakIaHCKOTO COCTOSTHUS» TOCYIapCTBEHHAsT PETUCTPALIMS aKTOB
rpaxkIaHCKOro COCTOSIHUS IpaxaaH Poccuiickoit denepaliviu, npoxuBaro-
KX 3a ImpeaeaaMu TeppuTopun Poccuiickoit Denepariiyl, TpoON3BOIUTCS
KOHCYJIbCKUMU yupexnaeHusimu Poccuiickoit Penepaiiuu 3a npeaenamMmu
tepputopuun Poccuiickoit denepanu B cootBeTcTBUM ¢ DenepaibHbIM
3akoHOM «KoHcynbckuit ycraB Poccuiickoit denepaunmn». Kpome Toro,
KOHCYJIbCKIE YUPEKICHNS TOJIKHBI COOTIONATH 3aKOHOIATEIBCTBO CTPAHBI
npedbIBaHUS cOrIacHo a63. 9 1. 8 [TonokeHus: 0 KOHCYJIbCKOM YUPEXIeHUN
Poccuiickoit ®eneparyu.

HMHocTpaHHbIe TpaxkaaHe, MPOXUBalolIe Ha TeppuTopun Poccuiickoii
Denepalii, MOTYT 3aKJTIOYATh OPAKK B CBOMX KOHCYJIBCKMX (TUTLTIOMATH-
YECKMX) OpraHax.

Koncynvckue opaxu mexcdy uHOCmMpanHbIMU epancoanam Ha meppumopuu
Poccuu npusnaromes npu Haruuuy 6 COBOKYRHOCMU 08YX YCA0BUIL:

1) HanmmM4Me B3aMMHOCTH, YCTAHOBJICHHOE B COOTBETCTBUU C BHYTPEH-

HUM 3aKOHOJIATeJIbCTBOM JINOO MEXITyHAPOIHBIM JIOTOBOPOM;

2) HalIuuue B MOMEHT 3aKJIloueHus Opaka y JIML, BCTYIaloluX B Opak,
rpaxIaHCTBa MHOCTPAHHOI'O FOCYIapCcTBa, HA3HAYMBIIIETO TTOC/IA WU
koHcyna B Poccuiickoit @enepanuu (1. 2 ct. 157 CK).

[TpuHIIMTT B3aUMHOCTHA COCTOUT B TOM, YTO B FOCY/IapCTBE, KOTOPOE
Ha3HAYMJIO MTOCJIa MM KOHCYJIA, 3aperMCTPUPOBABIIETro OpaK, MPU3HAIOTCS
NEeHCTBUTEIBHBIMU OpaKy, 3aKIIOYCHHBIE B POCCUMCKMX TUTUIOMATUIECKIX
MIPEICTAaBUTEIbCTBAX YT KOHCYITBCKUX YIPEKICHUSIX.

WMHorna BbIIETSIIOT TPEThE YCIOBUE, COTJIACHO KOTOPOMY 00a OyIyInx
Cynpyra IO0KHBI UMETh IPaKIaHCTBO OJHOIO MHOCTPAHHOTO rocynap-
CTBa, Ha3HA4YMBIIIErO MOCa WIK KoHcya B Poccuiickoit Deneparnu,
T.€. HE IOIyCKAIOTCSI CMEIIaHHbIe «KOHCYIbCKUE Opaku». OQHaKO Takoe
OrpaHUYeHUE HE MPEeTyCMOTPEHO OTACIHbHBIMU KOHBEHIIUSIMU, B YaCT-
Hoctu Koncynbckoii kouBeHmeit mexny Corwo3om Cosetckux Couua-
nuctuyeckux Pecryonuk u Pecniyonukoit Hukaparya (Mocksa, 19 mapTa
1980 r.)’. CormacHo ct1. 37 KoHcynbckoii KOHBeHIIMU MexXay Coro3oM
Cosetckux Coumnanuctuueckux Pecryonuk u Typeukoil Pecnyonukoit

' C3 P®. 2010. Ne 28. Cr. 3554

* Parudpymmponana Ykasom ITpesuanyma Bepxosroro Copera CCCP ot 5 stnpapst 1982 T.
Ne 6334-X. Berynua B cuity | anpernst 1982 1. (Benomoctut Bepxosroro Cosera CCCP. 1982.
Ne 20).
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(Ankapa, 27 anpenst 1988 1.)' KOHCYJ perUCTpUpPYET U pacTopraeT Opaku
B paMKax, JO3BOJICHHBIX 3aKOHOAATEILCTBOM TOCYIapCTBa IIPEOBIBAHUS,
TP YCIIOBUH, UTO TI0 KpaifHeit Mepe OIMH M3 CYIIPYTOB SIBJISIETCS TpaXk-
TAHUHOM IIPEICTaBISIeMOr0 roCyaapcTBa.

[TpaBoBoe MOJI0KEHUE KOHCYJIBCKUX YUPEXKICHUIN PETYIUPYETCs MEXITY-
HapoIHBIMU ToroBopaMu (BeHcKast KOHBEHIIMS 0 KOHCYIBCKMX CHOILIEHMSIX
(Bena, 24 anpens 1963 r.)), a TakXKe BHYTPEHHUM 3aKOHOAATEILCTBOM
(®enepanbHbiM 3akoHOM OT 5 mronst 2010 r. Ne 154-D3 «KoHcyabckuin
ycraB Poccuiickoit Meneparmm», [TooxeHrneM 0 KOHCYTLCKOM yUpeXIe-
Huu Poccuiickoit denepanviu, yrBepxaecHHbIM YKa3zoMm [IpesuneHta PO
oT 5 Hos1Opst 1998 1. No 13307%). Tak, HanipuMmep, B COOTBETCTBMHU C I1. 4 CT. 7
KoHcynbckoit konBeHmn Mexay [IpaButenbctBom Coro3a CoBerckux Co-
muanuctuueckux Pecnyonuk u [MpaButenbcrBom CoenuHeHHbix IITaToB
Amepuku (Mocksa, 1 uioHst 1964 r.) B hyHKIIMY KOHCYJIBCTB BXOIST PEru-
CTpalys 3aKII0YEHUS M pacTOpKeHNs OpaKoB, €CJIM 00a JIMIla, BCTYIAIoIIe
B OpaK MJIM pacTOPraoIlue ero, IBJSIOTCS TpaxiaHaMU TTPeACTaBISIEMOTO
roCylapCTBa, a TAKXe IMPUEM 3asgBIICHUIN, KaCalOIIMXCSA CEMEUHBIX OTHO-
LIEHU TpaxnaHWHA MPEJCTaBISIeMOTO rOCy1apcTBa, KOTOPhIE MOTYT IO~
TPeOOBaThCS COTJIACHO 3aKOHAM IPEACTaBISIEMOTO rOCYIapCTBa, €CJIM 3TO
He 3alpelaeTcst 3aKOHOAATeIbCTBOM IrOCyIapCTBa MpeObIBaHUS.

JIOMOMHUTENBHOM JIeTaTu3aliyu «KOHCYJIbCKHE Opaku» He TPeOYIOT.

IMpusHaHue 3aKiOYeHHOro 3a npeneiamu Poccuiickoit Menepaunm
Opaka IefiCTBUTENbHBIM O3HAYaeT, YTO JaHHBIN OpaK MMeeT Ha TeppHU-
topuun Poccuiickoii @enepalivy Takyo xKe I0pUANIECKYIO CUIIYy U TaKue
K€ TIpaBOBBIE MOCJIEACTBUSI, KaK 1 OpakK, 3aKJII0YEHHBIN Ha TEPPUTOPUN
Poccuiickoit @eneparivn.

Poccuiickue rpaxkmaHe MOTYT 3aKJIiouaTh Opaku He TOJIbKO B Poccuii-
ckoii Denepaliun U ee KOHCYJIbCKUX YUPEKACHUSIX 3a PyOSKOM, HO U B KOM-
METeHTHBIX OpraHax APYrux rocynapcts. st mpusHaHus Opaka, 3aKJIoueH-
HOTO POCCUICKUM I'PpaKIaHUHOM 32 PyOeXKOM, NeUCTBUTEIbHBIM JOJKHBI
co0JII0IaThCS TPEOOBAHMS 3aKOHOIATEILCTBA CTPAHbI PETUCTPpallMKU Opaka,
atakxe cr. 14 CK P®D, B npotuBHOM ciydae Opak He OyaeT npusHaH B Poc-
cuiickoit ®eaepaunu. TakuM 06pa3oM, IeHCTBUTENIbHBIM OyIeT MPU3HAH
Opak, 3aKJII0YeHHBII B peIMTHO3HOI (hopMe B TeX CTpaHax, rie Takas (hpopma
MPUPAaBHUBAETCS K TOCYIapCTBEHHOM perucTpaluu (Harpumep, B Beauko-
oputanuu, Ha Kunpe, ManbTe 1 p.) WK SIBISIETCSI eIMHCTBEHHOI (DOpMOIi

" Parucduunposara BepxosrbiM Coserom CCCP 4 asrycra 1989 r. (Benomocti Bepxos-
Horo Cosera CCCP. 1990. Ne 1. Cr. 1).

? C3 PD. 1998. Ne 45. Ct. 5509.
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npusHaHusg o6paka rocynapctsoM (Eruner, Upan). Het npengarcTBuii nis
peructpauuu B Mcrmanum unm Ilepy 6paka mo noBepeHHOCTH. B To Xe
BpeMs JaXke eClIM B CTpaHe 3aKJII0UeHUs Opaka pa3pelleH MOoJUraMHbIN
Opak, To 6paK MHOCTPAHHOIO rpaxKJaHWHa ¢ rpaxaaHkoi Poccuiickoit
denepaliuy py YCIOBUU, YTO €TI0 MPEabIAYIIUi Opak HE pacTOPrHYT,
He OyneT npusHaH B Poccuiickoit Meneparmu.

B KOHCYIBbCKMX KOHBEHITUSX MHOTA TTPeTyCMaTprBaeTCs 00s13aHHOCTD
KOHCYJIBCKHX OPTaHOB BECTHU yUeT 3aKJIIOUEHUsS U pacTOPKEHUs OPaKoB,
COBEPIIEHHBIX C YIaCTHEM I'pakIaH rocyaapcTBa, Ha3HAUMBIIIETO KOHCYJIA.
Taxk, Hanpumep, cT. 33 KoHcynbckoit KonBeHIMM Mexay Coroszom CoBeT-
ckux Conmanuctuyeckux Pecryouk u SAnonueii (Tokuo, 29 utons 1966 r.)!
MpeaycMaTpuBaeT 00sI3aHHOCTU TPEACTABISIEMbIX TOCYIApPCTB BECTU YUeT
COBEPIIIEHHBIX COTJIAaCHO 3aKOHOAATEILCTBY rOCyaapcTBa MpeObIBaHMS Opa-
KOB M Pa3BOIOB U MOJIy4yaTb O HUX YBEIOMJICHMS, €CJIM 110 KpaliHeil Mepe
OIHO W3 JIUII, BCTYyMHAIOIIMX B OpaK WM pacTOpraioumx 0pak, siBJIsIeTCs
rpaKIaHUHOM IPEACTaBISIeMOTO roCyIapCTBa.

Bpaku mHOCTpaHHBIX rpakKaaH, JUIl 0€3 rpaXk1aHCTBa, 3aKJIIOUCHHbIE
3a npenenamu Poccuiickoit Menepaninu, Takke npusHaoTes B Poccuiickoit
denepaliuu AeiiCTBUTEIbHBIMU cOrIacHO I1. 2 ¢T. 158 CK P® nipu ycinoBuun
COOJTIOACHMST 3aKOHOAATEILCTBA TOCYIapCTBa, Ha TEPPUTOPUU KOTOPOTO
OHM 3aKJIIo4yeHbl. Tak, HanpuMep, B Poccun Oyaet nmpu3HaH NoJIUraMHbIi
Opak, 3aKII0YeHHbBIN MexXay TpaxkaaHaMu Erunra nim Cupun.

bpaku, 3akitoueHHbIE ¢ y9acTUEM MHOCTPAHHBIX IpaxkaaH, JUIL 6e3
TrpaXIaHCTBA UM MEXIY POCCUICKMMU IrpaXkaaHaMu 3a Tpenenamu Poc-
cuiickoit Menepanny, MOryT OBITh MPU3HAHBI HeJeHCTBUTEIbHBIMI. He-
JIeCTBUTENILHOCTh Opaka, 3aKJII0UYeHHOTO Ha TeppuTtopun Poccuiickoit
Denepay WK 3a ee IpeaejaMu, OnpenessieTcsl 3aKOHOIATEIbCTBOM,
KOTOpOE MPUMEHSJIOCH IMPU 3aKJIIOUSHUU Opaka OTHOCUTEIBHO TEX 00CTO-
SITeJIbCTB, KOTOPBIC TTOCTYKMUJIM OCHOBAaHUEM [IJIsI TIpPU3HAHUS OpakKa He-
neicTBuTebHBIM. Hampumep, eciim B cOoTBeTCTBUU C I1. 2 ¢T. 156 CK P®
JIOJKHBI ObUTH OBITH cOOMI0AeHBI TpeboBaHus cT. 14 CK P®, To nipu ux
HecoOJII0IeHN Y TPUMEHSIeTCs1 3aKOHoIaTeIbeTBO Poccuiickoit @enepanum
O IIpU3HAHUU Opaka HeleHCTBUTEIbHBIM. AHAJIOTUUHBIE HOPMbI COIEPXKATCS
B MEXIyHApOoAHbIX noroBopax. CornacHo cT. 33 KoHBeHILIMM 0 TIpaBOBOit
TIOMOIIY U TPAaBOBBIX OTHOIICHUSX MO TPakIaHCKUM, CEMEMHBIM U yTO-
JIOBHBIM fiesiaM (3akiodyeHa B T. KummHese 7 okTa6pst 2002 r.) 1o nenam

' Patucuumposana Ykasom Ipesuanyma Bepxosroro Cosera CCCP 18 mionst 1967 r.
Ne 1717-V11, IpasurensctBoM SAnonuu — 21 wions 1967 r. Berymua B cuity 23 aBrycra 1967 1.
(Bemomoctu Bepxosroro Coera CCCP. 1967. Ne 32. Cr. 437).
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O NMPU3HAHUM OpaKa HeAeHCTBUTEIbHBIM IMIPUMEHSIETCS] 3aKOHOIATEILCTBO
Horopapusaroiiieiicss CTOpOHBI, KOTOPOE MPUMEHSIIOCH TP 3aKJII0UEeHUN
Opaka.

[TpouieccyanbHbBI MOPSNOK MPU3HAHUS Opaka HeAeiCTBUTEIbHBIM
TMOTYMHSIETCS] 3aKOHOIATEIbCTBY TOM CTpaHbl, KOMIIETEHTHBIN OpraH Ko-
TOPOI1 paccMaTpMBaeT TaHHBIN criop. PelleHue cyna o mpu3HaHUM Opaka
HeNeCTBUTEIbHBIM OyAeT MPU3HABATHCS HA TEPPUTOPUU MHOCTPAHHOTO
rocynapcTBa Ha OCHOBAaHMU MEXIYHAPOIHBIX JOTOBOPOB. Tak, B COOTBET-
ctBuu ¢ 1. 1 ¢t1. 409 I'TIK P® pelieHKs MHOCTPpAHHBIX CYI0B, B TOM YHCJIe
pelieHus1 00 YTBEPXKISHUN MUPOBBIX COTJIAIICHUI, TIPU3HAIOTCS U UCTION -
HsroTest B Poccuiickoit Deaepainu, ey 3T0 MPEeIyCMOTPEHO MEXIyHa-
poaHbiM goroBopoM Poccuiickoit @enepannu. [Tockonbky ct. 159 CK PO
HE CONEpKUT yKa3aHUs Ha MPpU3HAHME MHOCTPAHHBIX PEIIEHUI O Hemei-
CTBUTEJLHOCTH OpaKa, BRBIHECEHHBIX B TOCyIapcTBax, ¢ KOTopbiMU Poccust
HE UMeeT MeXIyHapPOIHBIX JOTOBOPOB, MPEeIyCMaTPUBAIOIINX TTPU3HAHUE,
BO3HUMKAET BOIIPOC O BO3MOXHOCTU TaKOTO MpU3HaHUs. B cBs3u ¢ aTuM
XoTenoch Obl moaaepxkath no3unuio M.M. Ky3HeroBoii, cunraloiieii, 4to
BO3MOXHOCTb ITPU3HAHUSI Opaka AeHCTBUTEIbHBIM MOXKET ObITb 000OCHOBaHA
HopMmoii cT. 156 CK P®, B cOOTBETCTBUM C KOTOPO# 3aKJIIOUEHHBIE 3a rpa-
HULIeH Opaky TPU3HAIOTCS AeiicTBUTEIbHBIMU B Poccuu. EnBa in 06110 OBl
MpaBUJIbHO, TIPU3HAB 3aKJIOYEHHbIN 3a TpaHULIei Opak AeCTBUTEbHbBIM,
MPOIOJKATh CUMTATh €r0 TAKOBBIM B ClIydae BBIHECEHUsI BIOCIEACTBUU
3a TpaHULIEH pellieHus O TIPU3HAHUM €TO HEeIeCTBUTEILHBIM .

K Tomy xe cornacHo ct. 415 I'TIK P® B Poccuiickoit ®enepaumu npu-
3HAIOTCS He TPeOYIoIlMe BCIEACTBUE CBOSTO COAEePKAHMSI TabHEMIIEero
MPOMU3BOJCTBA PEIICHUSI MHOCTPAHHBIX CY/IOB:

— 0 pacTOPXKEHUU WIN MPU3HAHUU HEAEHCTBUTEIHbHBIM Opaka MexXIy

POCCHUICKUM TpakIaHWHOM M MHOCTPAHHBIM IPaKIaHUHOM, €CJIv
B MOMEHT PAaCCMOTPEHMSI [ieJ1a XOTsI Obl ONMH U3 CYMPYTOB ITPOXUBAI
BHe nipenesioB Poccuiickoit Meneparnm;

— 0 pacTOPXKEHUU WIN MPU3HAHUU HEAEHCTBUTEIHbHBIM Opaka MexXIy
POCCUICKMMU TpaXkaaHaMU, €Cli 00a Cynmpyra B MOMEHT pacCMO-
TPEHMUS IeJia IPOXKUBaIN BHe npenesaoB Poccuiickoit @enepaunm.

PacTopskeHue O6paka ¢ yqacTueM MHOCTPAHHBIX TPaKIaH TaKkKe UMeeT
HEKOTOphle ocobeHHOCTH. [1pu pacTopxkeHnn Ha TeppuTopun Poccuiickoii
®Denepaniy 6pakoB MEXITy POCCUACKMMU U MHOCTPAaHHBIMM TPpaxkIaHaAMMU,
a Takke OpakoB MHOCTPaHHBIX IPaKAaH MEXIy COOOI Bcerna mpuMeHsIeTCs

' Kommentapwuii k Cemeitnomy konekcy Poccuiickoit @eneparyn (mocrareitnsiit) / [Tox
pen. .M. Kysnenosoii. M.: BEK, 1996 // CI1C «Koncynbrantllmtoc».
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poccuiickoe 3akoHoaaTeabcTBO (1. 1 ¢r. 160 CK). B TO Xe Bpemst uHoe
MOXET OBITh MPETYCMOTPEHO MEXIYHAPOAHBIMU IOTOBOPAMU, B YACTHOCTHU
cornacHo 11. 1 ¢1. 33 KoHBeHLIMY 0 TPaBOBOI IMTOMOIIY U MPaBOBBIX OTHO-
LIEHUSIX 110 IPaXKIaHCKUM, CEMEHBIM U YroJ0BHbIM fenaM (KuinnHes,
2002 r.) TIo aenam o pacTopXKeHUU OpaKoB MPUMEHSIETCS 3aKOHOAATEIbCTBO
HoroBapuBaiolieiicss CTOPOHbI, TpaXKiaHaMU KOTOPOM SIBJISIIOTCSI CYIIPYTy
Ha MOMEHT I10/1a4M COOTBETCTBYIOIIETO 3asiBIeHUsI. TakuMm oGpa3oMm, Ipu
pacTopxkeHuu Opaka Ha TeppuTopun Poccuiickoit denepaiu cynpyra-
MU — rpaxaaHamMu ctpad CHI nmpuMeHeHUIo MOMJIeXKUT He pocCUiicKoe
3aKOHOJATEIbCTBO, @ 3aKOHOAATEILCTBO CTPAHbI UX I'PaXIaHCTBA. DTO
MPABWJIO IPUMEHSIETCS B TOM CJlydae, eCiv CYIpyrd UMEIOT IrpaxIaHCTBO
OIIHOTO TocynapcTBa. M ToNIbKO B TOM Cjlydae, eCJIv OAMH U3 CYIIPYTOB SIB-
JIsieTCs TpaXkJaHUHOM ofnHoi JloroBapusatonieiicss CTOpOHBI, a BTOPO —
npyroii [loroBapuBaronieiicss CTOpOHbBI, TPUMEHSIETCST 3aKOHOAATEIbCTBO
HoroBapusatoiiieiicss CTOpOHBI, yIpeXIeHe KOTOPOIi paccMaTpuBaeT JAeJ10
0 pacToOpXKeHUU Opaka.

3a pyOeskoM B OTHOIIIEHUHU PACTOPKEHUS Opaka MPUMEHSIOTCS aHaJIO-
rudHble puBs3ku. Tak, coriacHo ct. 309 'paxnaHckoro koaekca @pan-
L1KU' pacTopXXeHue Opaka U YCTaHOBJICHUE PexKMMa pa3ae/IbHOIO MPOXM-
BaHUs CYIIPYTOB PEryJIUPYIOTCs (ppaHIly3CKMM 3aKOHOM:

— Korga oba cyrpyra sIBIsTiioTcsl (PpaHIy3CKUMU rpakIaHaMu;

— KOTIJa MECTOXMUTEJIbCTBO KaK OJHOI0, TaK M APYroro cynpyra Ha-

XOIMTCS Ha Tepputopun OpaHiuu;

— KOrJa HU OAWH U3 MHOCTPAHHBIX 3aKOHOB HE IOMJICKUT IIPUME -
HEHUIO, B TO BpeMsI KaK JIeJI0O O pacTOp:KeHUM Opaka uiau o0 ycTa-
HOBJIEHMU PEXXMMa Pa3iebHOI0 MPOXKMUBAHUS CYIIPYTOB MOACYIHO
bpaHIy3cKMM cynam.

CrieniajibHble HOPMBI O PaCTOPXKEHUHU OpaKa COIePKaTcsl B IBYCTOPOH-
HUX JOTOBOpPAX O IPaBOBOIi ITOMOIIM U IIPaBOBBIX OTHOLIeHMsIX Poccum
¢ bonarapueii, Benrpueit, BbetHamowm, Ilombiieii, DcToHuel U IpyruMmu
rocygapctBaMu. Tak, Hanmpumep, corjacHo ct. 28 JloroBopa mexny Poc-
cuiickoit Menepanmeir 1 DcToHCKOM Pecrtybankoii 0 mpaBoBOii MOMOIIN
U TIPaBOBBIX OTHOLIECHUSX MO I'PaXIaHCKUM, CEMEMHBIM U YTOJOBHBIM
neiaam (Mocksa, 26 ssHBaps 1993 r.)* o nejiaM 0 pacTOp>KeHUU OpakoB
MPUMEHSIETCS 3aKOHOIATEILCTBO M KOMIIETEHTHBI yupexaeHust Jloroa-

' Tpaxnanckuii konexe @panrmu (Konexe Haroneona). M.: Undorpormk Memua, 2012.
C. 4-592 (CIIC «KoncynbranTILioc»).

’ Patudunmposan Poccuiickoit ®enepanneii B cooTBeTcTBIM ¢ DejiepanbHBIM 3a-
KoHoM oOT 5 aBrycta 1994 r. Ne 20-®3. Berynun B cuity 20 mapta 1995 1. (C3 P®. 1998.
Ne 2. Ct. 229).
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puBatoieiics CTOpoHbI, TpaxkaaHaMU KOTOPOU CyMpyTy ObLIM B MOMEHT
Toaayu 3asiBeHus1. Eciu cynpyru MMeroT MeCTOXKUTENIbCTBO HA TEPPUTOPUH
npyroit lorosapuBatoiieiicss CTOpOHbI, KOMITETEHTHBI TAKXKE YUPEXKISHUS
aT0i1 JloroBapuBatoieiicss CTOPOHBI.

Ecnu Ha MOMEHT nogaum 3asiBJICHUS O PAaCTOPKEHUM OpaKa OIUH U3 CY-
TIPYTOB SIBJISIETCS TpaXknaHUHOM ofgHoil JloroBapuBaonieiicss CTOPOHBI,
a BTopoit — npyroii JloroBapusaroiieiics CTOpOHbBI M OAWH U3 HUX TTPOKU-
BaeT Ha TEPPUTOPUM OJHOI, a BTOPOIl — Ha TEPPUTOPUU Ipyroii loroBapu-
Batoleiics CTOpOHBI, TO KOMIIETEHTHBI yupexXaeHust ooenx Jloroaprparo-
mwmxcst Cropo. [Tpu aToMm 00a yupekaeHUs MPUMEHSIOT 3aKOHOIATEIbLCTBO
CBOETO roCcyIapcTBa.

ITo menam o mpusHaHUM Opaka HeAECHCTBUTEIbHBIM IMPUMEHSIETCS 3a-
KoHomparenbcTBO Jloroapuparoleiicss CTOpoHbI, KOTOPOE B COOTBETCTBUU
co cT. 26 KoHBEeHIIMM O MPaBOBOI MOMOIIM U IIPABOBBIX OTHOIICHUSX
MO TPaKIaHCKHUM, CEMEMHBIM U YroJoBHbIM aejiaM (MuHck, 22 sHBaps
1993 r.) mpuMeHsIIOCh TP 3aKJII0UYEHUN OpakKa.

Bbpaku ¢ "HOCTpaHHBIMM I'pakIaHAMKU MOTYT PACTOPTaThCs B KOHCYTb-
ctBax Poccuiickoit denepaiiu B TeX Cllydasix, KOIa o 3aKOHOAATEIbCTBY
Poccuiickoit Denepaiyu 1onyckaeTcsi pacTopxeHue 6paka B opraHax
3arca.

3a npenenamu Poccuiickoit Menepanny BO3MOXHA CUTyaLIMsI, KOT1a
MHOCTpPaHell WM POCCUICKUI TpaXIaHUH HE MOXET PaCTOPTHYTh Opak
10 CBOCH MHUIIMATUBE, HATIPUMED, XKEHIMHbBI OTPAaHUYEHBI B ITpaBe pac-
Topratb Opak B MyCyJbMaHCKUX cTpaHaX. [1pu aTom epaxcoanun Poccuii-
ckoti Pedepayuu enpase pacmopeHyms OpaK ¢ NPOACUBAIOWUM 3G Npedesamu
meppumopuu Poccuiickoii Pedepayuu cynpyeom He3a8UCUMO OM €20 epaicoan-
cmea 6 cyde Poccuiickoii Pedepayuu aubo 6 duniomamuueckKux npedcmasi-
menbecmeax (KoHcyabekux yupexcoenusx) Poccutickoi @edepayuu B caydasix,
KOTrIa POCCUMCKUM 3aKOHOAATEILCTBOM JOIYCKAETCsI pacTopXKeHue Opaka
B opranax 3arca (1. 2 ct. 160 CK).

CornacHo n. 8 4. 3 cr. 402 I'TIK P® cynsl B Poccniickoit @enepannn
BIIpaBe pacCMaTpUBaTh [iej1a ¢ yYaCTHEeM MHOCTPAHHBIX JIUIL B CIyJae, eCiu
10 IeJTy O pacTOPXKEHUM OpaKa UCTell UMEeeT MeCTO KUTeIbCTBA B Poccuii-
ckoit Penepalliy WIK XOTsI Obl OUH U3 CYIIPYTOB SIBJISIETCS POCCUMCKUM
TpaKIaHUHOM.

B cootBerctBuu ¢ 1. 3 4. 1 ¢1. 403 I'TIK P® K nckmounTeIbHOM MOACY/I-
HocTtu cynoB B Poccuiickoit Ddenepaliii OTHOCSTCS Jiejia O PaCTOPXKEHUU
OpaKoOB POCCUICKHUX TpaXkIaH ¢ MTHOCTPAaHHBIMU IPaKaaHaMU WIM JTULIAMU
0e3 rpaxkJIaHcTBa, ecJii 00a cyrnpyra UMeIOT MeCTO KUTeNbCTBa B Poccuii-
ckoit MegepaLni.
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B coorBerctBun ¢ 11. 3 cT. 160 CK P® pacrop:keHne Opaka MexKIy rpaxk-
na"Hamu Poccuiickoit @enepainu 1nbo Mexay rpaxaaHaMu Poccuiickoi
®enepaliii 1 THOCTPAHHBIMM TPakIaHAMU WK JIMLIAMU Oe3 rpaXk1aHCTBa,
COBEpILEHHOE 3a IpeaeaamMu Tepputopun Poccuiickoit @enepalinu ¢ co-
OJII0/IEHMEM 3aKOHOIATEIbCTBA COOTBETCTBYIOIIETO MHOCTPAHHOTO rocyaap-
CTBa O KOMIIETEHIIMM OPraHOB, IPUHUMABIIKX PELICHKUS O PACTOPKEHUM
Opaka, U MoJjIexKallero MpUMMEHEHUIO IIPU paCTOPXKEHUU Opaka, IpU3HaeTCst
nercTBuTebHBIM B Poccuiickoit Meneparinu.
Pacmopocenue bpaxa mexncoy UHOCMPAHHBIMU 2PANCOAHAMU, COBEPUIEHHOE
3a npedeaamu meppumopuu Poccuiickoi Pedepavuu, npuznaemes oeicmeu-
meavhvim B Poccuiickoit denepanium B CASIyIOIIMX CIydasx:
1) ecnu coGIIOAEHO 3aKOHOIATEILCTBO COOTBETCTBYIOIIETO MHOCTPAH-
HOTI'O TOCYIapCTBa O KOMITETEHILIMM OPTaHOB, IPMHUMABIIIKX PEILICHUE
0 pacTopxKeHuu Opaka;

2) ecnu coOJIIOAEHO 3aKOHOIATENbCTBO, MoaJiexallee MpUMEeHEHUIO
MpU pacTOpPKEHUU Opaka.

3akioueHre 6paka BO BCeX TocydapCTBax MOPOKIACT, a PACTOPXKEHUE —
MpeKpalaeT MpaBoOTHOILIEHUsT MexXy cynpyramu. CemeiiHblii Konekc PD,
a TaKKe€ KOHBEHIIMM U ABYCTOPOHHUE JOTOBOPHI O IIPAaBOBOI MOMOIIU
U TIPaBOBBIX OTHOIIEHUSIX 110 CEMEIHBIM JieJIaM IIPeIyCMaTPUBAIOT KOJUIM-
3MOHHbIE MPUBS3KKU IPUMEHMUTENIBHO K OMpeIeICHHIO ITPaBa, MOIJIeKAIEero
MPUMEHEHUIO K JIMYHBIM HEMMYILECTBEHHBIM U UMYIECTBEHHBIM OTHO-
HIEHUSAM CynpyroB. OCHOBHBIMU MEXIYHAPOIHBIMU MPUHIIUIIAMU B 3TOM
cepe SIBISIOTCS IPUHLIMIIBI HALIMOHAJIBHOIO peXKrMa M paBEeHCTBA IIpaB
MY>KYMHBI ¥ KEHIMHBI.

CornacHo cT. 161 CK P® auunsie neumyuwecmeennole u umyuecmeeHHoie
npasa u 003aHHOCMU CYNPY208 ONPedeasitoOmcsl 3aKOH00ameabCmeoM 20cyoap-
CmMea, Ha MeppumopuL KOmopo2o OHU UMEION COBMECHHOe MeCmo JHCUMeabCcmed,
a npu e2o0 OMcymcmeul — 3aK0H00amenbCmeom 20cyoapcmed, Ha meppumopuu
KOMOopo2o OHU uMenu nocaeonee coemecmuoe mecmo ycumenscmea. Ecnu cy-
MPYr¥ HE UMEIOT U HEe UMEJIM COBMECTHOIO MECTa XXUTEIbCTBA, TO IIPaBO-
OTHOILEHUST PETYJIUPYIOTCS 3aKOHOAATeIbeTBOM Poccuiickoit Deneparivu.
Tax, Hanipumep, B Poccuiickoit Denepaliiy M3MEHEHHE IPakIaHCTBa, MECTa
JKUTEJIbCTBA, MeCTa MPeObIBAHMS OIHMM U3 CYIIPYrOB HE BIMSIET Ha IIPaBOBOE
nosoxkeHue apyroro. CoracHo cT. 8 deaepaibHoro 3akoHa ot 31 mast 2002 r.
Ne 62-D3 «O rpaxgancTse Poccuiickoit Penepaiivin» 3aKI04eHNE UIN pac-
TOpxKeHUe Opaka MexIy rpaxaaHuHoM Poccuiickoit Deaepaiiny u IuLoMm,
He uMeIoIINM TpaxaaHcTBa Poccuiickoit Denepativin, He BICUET 3a COOOM
M3MEHEeHUE TPaKIaHCTBA YKa3aHHbIX JTUll. I3MeHeHue rpaskiaHCcTBa OMHUM
M3 CYIIPYIOB HE BJICYET 3a CO00I M3MEHEHE MPaKIaHCTBa APYrOro Cymnpyra.
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CeMeitHBIM KogekcoM PD 0co6o peryampyroTcst BOIPOCHI 3aKI0ue-
HUsI OpavyHOTO JOrOBOpa U COMIAIIeHUS 00 yIiaTe anuMeHToB. Cymnpyru,
He MMEIOoIIMe OOIIEero rpaxkaIaHCTBa UJIM COBMECTHOTIO MECTa XKUTEIbCTBA,
MOTYT U30paTh 3aKOHOATEIBCTBO, MOJIEXKalllee MPUMEHEHUIO K UX Opayu-
HOMY JOTOBOPY. DTO TOKHO OBITh TIPEAYCMOTPEHO B JoroBope. Cyrnpyru
MOTYT U30paTh 3aKOHOAATEIbCTBO JIFO0OOI CTPaHbI, a HE TOJBKO TeX CTpaH,
rpaxnaHaMy KOTOPBIX OHM SIBJISIIOTCSI WUIM B KOTOPBIX OHU MPOXKHMBAIOT.
TpeboBanus K hopme nOroBopa MOAUMHSIIOTCS 3aKOHOIATEIbCTBY TOM
CTpaHBbl, T1Ie OH COBEPILIaeTCs.

MHbIe KOMIM3MOHHBIE MPUBSI3KUA MOTYT OBITH MMPETYCMOTPEHbI MEXTyHa-
ponHbIMU noroBopamu. B yactHoct, KoHBeH1IMS O TIpaBe, MPUMEHUMOM
K pexxruMaM coocTBeHHOCTH cyripyroB (['aara, 14 mapta 1978 1.)', yctaHaB-
JINBAET, YTO PEXKUM COOCTBEHHOCTH CYIIPYTOB PEryJIUPYeTCsl BHYTPEHHUM
MpaBOM, OMPEIETICHHBIM CYIIpyraMu o 6paka. [Ipu aTom cympyru MoryT
OIpeNesIsSITh TOJbKO OHO MPaBO, KOTOPOE MPUMEHSIETCS KO BCE MX CO0-
CTBEHHOCTH:

1) mpaBo J1000ro rocyaapcTBa, rpakIaHMHOM KOTOPOTO SIBJISIETCST OMUH

M3 CYTIPYTOB BO BPEMSI TAKOTO OIPEeACICHNS;

2) mpaBO TOTO rOCyIapcTBa, B KOTOPOM OIMH U3 CYIIPYTOB UMEET CBOE

00BIYHOE MECTOXUTEIHCTBO BO BPEMSI TAKOTO OIPEAeICHUS;

3) mpaBo rocymapcTBa, B KOTOPOM OAUWH U3 CYNPYTrOB MpuoOpeTaeT

HOBOE MECTOXUTEIbCTBO ITOCje Opaka.

ITynkr 2 ct. 27 Jorosopa Mexny Poccuiickoit Denepanyeis 1 DCTOH-
ckoit Pecniybnkoii o mpaBoOBOIi MMOMOIIY Y TIPABOBBIX OTHOILIEHUSX 110
IPaKJIaHCKUM, CEMEIHBIM 1 YTOJIOBHbIM eiaM (Mocksa, 26 ssuBapst 1993 r.)
yCTaHaABIMBAET KOJJIM3MOHHYIO MPUBSI3KY K 3aKOHY CTpaHbI TPaXkIaHCTBa.
Ecnu oquH 13 cynpyroB MpoxuBaeT Ha TEPPUTOPMHU OIHOM JloroBapuBato-
meiicss CTOpoHBI, a BTOPOIl — HA TEPpUTOPUM Ipyroii JloroBapuBalolieiics
CTOpOHBI U MMPUTOM 00a CYIIpyra UMEIOT OJHO M TO K€ IPpakAaHCTBO, TO UX
JIMYHBIE U UMYIIIECTBEHHbIE TTPABOOTHOILICHUSI OMIPEICIISIOTCST 3aKOHOAA-
TeJbCTBOM Toli JloroBapuBatonieiicss CTOpOHBI, rpaXk1aHaMu KOTOPOI OHU
SIBJISTIOTCS.

Pa3zHble mpaBoBbIe pexKMMbI TPEIYCMOTPEHBI B OTHOLIEHUY UMYIIIECTBA
CYMPYTOB, HAXKUTOTO B Iiepuon 6paka. HekoTopbie MyIlieCTBEHHBIE U JTAY-
HbIE HEMMYIIIECTBEHHbIE OTHOIIIEHUS CYTIPYTOB MOIPOOHO YPEryIMpOBaHbI
B OJTHUX CTPaHaX U HE peryaupyroTcs B apyrux. Hanpumep, B cBsi3u ¢ mpu-
HSATHEM YyacTh yeTBepToit I'paxkaanckoro komekca PP cr. 36 CK P®D Gruia
JOTIOJIHEHA TIOJIOXKEHUEM O TOM, YTO UCKJIIOUUTEIbHOE ITPAaBO Ha pe3yJibTaT

1 o o
Poccuiickas (De;[epaum{ HE y4aCTBYET B IaHHOU KonpeHumm.
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MHTEJUIEKTYaIbHOM AeSITeIbHOCTU, CO3AaHHbII OMHUM U3 CYIIPYrOB, MPH-
HaUIEXUT aBTOPY TaKOro pe3yibrara (. 3).

3a pybexkoM MpaBa CynpyroB B OTHOLIEHUM PE3YJIbTaTOB MHTEILICKTY-
aJbHOM IeSITeIbHOCTH yperyJupoBaHbl 0ojiee moapooHo. Tak, cr. L. 121-9
Konekca nnreuiekTyaibHoi coocTBeHHOCTH DpaHiiny IpeaycMaTpyBaeT,
YTO MPABO PACKPBITh IPOU3BEACHUE, ONPEACIUTD YCIOBUSI €TI0 UCIIOIb30Ba-
HUSI X OXPaHbI €T0 LIEJOCTHOCTU OCTAETCS MIPUHAIEKALIUM CYIIPYTY, KO-
TOPBIA SIBJISICTCSI aBTOPOM, WJIM CYIIPYTY, KOTOPbIiA ITPUOOPEST TaKOe MPaBo.
DTO IPaBO HEe MOXKET BXOAUTh B IIPUIAHOE, A BIIOC/IEACTBUU IPUOOPETAThCS
Kak o0111ee MMYIIecTBO. JIeHeKHBIE TOXObI, TT0yJYaeMble OT UCIIOIb30Ba-
HUSI IPOM3BEIECHMS MHTEJUIEKTa WJIM OT MOJHOM MM YaCTUYHOM YCTYIKU
MpaBa Ha ero NCIoJIb30BaHNe, PEryJIUPYIOTCs OOLIMMU HOPMaMU 3aKOHa,
MIPUMEHUMOTIO0 K OpauHbIM OTHOLIEHMSIM, €CJIM TOJIbKO OHU MPUOOPETEHbI
BO BpeMsi Opaka; TO Xe caMoe IPaBUIIO IPUMEHSIETCS K COePEXEHUSIM, Cle-
JIJaHHBIM Ha OCHOBe Takoro pacuera'. Ctarbs 458 ['paxkmaHcKoro Komekca
KBebeka onpenenser, yTo IpaBa Ha MHTEJIEKTYaIbHYIO U IIPOMBIIILICHHYIO
COOCTBEHHOCTb SIBJISIIOTCS JIMUHBIM MMYILIECTBOM, HO BCE€ BO3HMKAIOIIUE
M3 HUX TUIOJbI U JOXOIbI, TPUYUTAIOIIMECS] WIU ITOJYYEHHBIE BO BpeMsi
NEWCTBUS pexXruMa, — IPUOOPETEHHBIM, T.€. OOILIMM, UMYIIIECTBOM.

CiienyeT y4ecTb, UTO CYNPYry B OTHOLIEHUSIX, BO3HUKAIOIIMX I10 I10-
BOJLY PE3YJIbTaTOB UHTEJUIEKTYAJIbHOW AEATENbHOCTHU, SBJISIOTCS PA3HBIMU
cyObeKTaMU MpaBOOTHOLIEeHUI. M MOCKOIbKY MCKIIOUUTEIbHbIE ITpaBa
MpUHAIJIEXaT CO3AaTe/II0 TAKUX Pe3yJbTaTOB, TO B 00llee COBMECTHOE
MMYILIECTBO CYIIPYTOB UCKIIIOUMTEIbHBIC TIpaBa He BXOIAT. B To e Bpemst
CYIIPYT'M MOTYT IIPUOOPECTH IIpaBa Ha UCITOJIb30BaHUE 00BEKTA B CUJIY J10-
roBOpa WJIM yKa3aHus 3aKOHa, HallpuMep B CUJIY COABTOPCTBA WJIU MPU
MpUOOPETEHUM MIpaBa Ha MOJyYeHUe TaTeHTa.

[TpousBoaHbIE UCKIIOYUTEIbHBIC IIPaBa MOTYT BXOAUTh B COCTaB UMY~
LIIECTBA CYIIPYIOB ¥ COOTBETCTBEHHO YYMTHIBATLCS IIPU pa3/ieiiec MMYIIEeCTBa,
a TakoKe MPY IPUMEHEHUU KOJUIM3MOHHBIX HOPM, OTChUIAIOIIUX K POCCUIA-
CKOMY 3aKOHOIATEJIbCTBY ITPU ONpeeIEHUM PeXXrMa MMYILIECTBA CYIIPYTroB.

[IpuBeneHHBIC BHIBOIABI HAIIUIM OTpaxkeHUe B M. 88 MOCTaHOBICHUS
ITnenyma BepxoBHoro Cyna P® ot 29 mast 2012 1. Ne 9 «O cyneGHoii rpak-
THKE I10 JeJlaM O HacjeI0BaHUMW», COIJIaCHO KOTOPOMY MCKJIIOYUTEIbHOE
MpaBO Ha Pe3yJIbTaT UHTEJUIEKTYaIbHOM IeITeIbHOCTU, CO3MAHHbBIIA OTHUM
U3 CYIIPYIOB, HE BXOIUT B 001Iee UMYIIIECTBO CYIIPYIOB, a UCKJIIOUMTEIbHOE
MPaBO Ha pe3yJibTaT MHTE/UIEKTYaJbHOM NesTeIbHOCTU, IIPUOOPETEHHOE

' Cwm.: Hodwu6uxun JI. M. 3aKOHOIATEIBCTBO 3apyGeKHbIX CTPAH IO ABTOPCKOMY [IPABY
¥ CMEXHBIM 1TpaBam. M., 2002. C. 299—-300.
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3a CYET OOIIUX JOXOI0B CYIIPYIOB I10 JOTOBOPY 00 OTUYKICHUU TaKOIO
npaBa, SIBJISIETCS UX OOIIMM MMYIIECTBOM (€CJIM MHOE HE YCTaHOBJIEHO
JIOTOBOPOM).

§ 3. Pogutenbckune NpPaBOOTHOLIEHNA C y4YacTnem
WHOCTPAHHbIX Ny n nny 6e3 rpa»xpaHcTBa

Bornpochl oxpaHbI MpaB HECOBEPIIIEHHOJETHUX UMEIOT MEXKIYHAPOIHOE
3HAYEHUE, YYUTHIBASI BO3SMOKHOCTH OOBEIMHEHNSI B CEMbE TPaKIaH Pa3HbBIX
rocynapcTB, TIPOXUBaHME YJICHOB CEMbM B Pa3HBIX CTPaHAaX, UHOCTPaHHOE
YCHIHOBJIEHUE U T.1.'

OCHOBHOIL KOANUBUOHHOL NPUBAZKOIL, Onpedensioueil 3aKoH00amenscmaeo,
pezyaupyroujee npagoomHoOUueHUs no YCMaH08AeHUN U 0OCRAPUBAHUI0 OMUY08-
cmea, A645emcs npUesA3Ka K 3aK0H00amenbcmeay 20Cyoapcmea, paic0aHuHoOM
Komopoeo saeasemcs pebenok no poxcdenuro (1. 1 ¢t. 162 CK). AHanornuHbie
KOJUIM3UOHHBIE MPUBSI3KHU COAEPXKATCS M B MEXKAYHAPOIHBIX TOTOBOPAX,
y4acTHUIIEH KOTOpPHIX sBjsieTcs: Poccuiickas Denepaiinsi, B 4aCTHOCTU
B cT. 31 MUHCKOI1 KOHBEHIIMH.

CornacHo cT. 34 KummHeBcKOt KOHBEHIIMU O MPaBOBOI TTOMOIIM
¥ MPABOBBIX OTHOIIEHUSIX IO I'PaXkTaHCKUM, CEMEMHBIM U YTOJOBHBIM
nenam (r. Kumunes, 7 oktsopst 2002 r.; nanee — KummmHeBckast KOHBEH-
s 2002 r.) ycraHOBJIEHWE U OCTIapMBaHUe OTILOBCTBA WJIM MaTEPUHCTBA
OCYILECTBIISIIOTCS 110 3aKOHOnaTeIbCTBY JloroBapusaroiieiicsi CTOpOHBI,
rpaKIaHUHOM KOTOPOI SIBJIsIETCS] peOEHOK, a MPU HEBO3MOXKHOCTH OTIpe-
JeJIeHUs ero MPUHAMLJIEXKHOCTU K TPaXkIaHCTBY — IO 3aKOHOIATEJILCTBY
HoroBapusatolieiicsi CTOpOHbI, TpaskIaHUHOM KOTOPOI peOEHOK SIBJISIETCST
110 POXKAEHUIO. B CBSI3M ¢ 3TUM BaxKHBIM SIBJISICTCS] OTIpEaeIeHHE TpaXknaH-
CTBa peOeHKa, KOTOPOE YCTaHABIMBAETCSI B COOTBETCTBUU C BHYTPEHHUM
3aKOHOJATEILCTBOM Tocynapcta. Tak, B Poccuiickoit Denepaliiu BOIpOChl
MpUOOpPETEeHMS rpaxkaaHCTBa neTbMU peryaupytorcs Koncruryuueit PO,
DdenepanbHbiM 3akoHOM OT 31 Mast 2002 r. Ne 62-D3 «O rpaxmaHcTBe»
(manee — 3akoH o rpaxnaHctse). ComnacHo cr. 6 Koncruryuuu P® poc-
CHUIICKOE TPaKIaHCTBO MPUOOpPETaeTCsl U MpeKpalaeTcsl B COOTBETCTBUU
¢ enepanbHBIM 3aKOHOM, SIBJISIETCSI €TMHBIM U PAaBHBIM HE3aBUCUMO OT OC-
HOBaHUit ipuodpeTeHus. Kaxnpiii rpaxnanuH Poccuiickoit deaepanm
o0JamaeT Ha ee TepPUTOPUH BCEMU ITpaBaMU 1 CBOOOIAMU U HECET paBHbIE

1
Pyszaxosa O.A. Hexotopbie BOIIPOCHI YCHIHOBJIEHUS C MHOCTPAHHBIM 3JIEMEHTOM B yCJIO-
BUSIX MEXIyHaponHoii uHterpanuu // CemeitHoe u xumuiinHoe rmpaso. 2017. Ne 2. C. 16—18.
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o0s13aHHOCTH, npeaycMmoTrpeHHble Koncturyuueit PO. I'paxxnanun PO
HE MOXET ObITh IIPOM3BOJILHO JIMIIIEH CBOEIO IPakaaHCTBA WM IIpaBa 13-
MEHUTD €ro.

B cooTBeTcTBUM cO cT. 12 3aKOHA 0 TpaXkIaHCTBE peOeHOK Mpruodpe-
TaeT rpaxknaHcTBo Poccuiickoii Denepalinul o poKIESHUIO, €CJIM Ha JIeHb
pokaeHus pebeHKa:

a) oba ero pomuTess WK eAMHCTBEHHBIN €ro pOIUTeb UMEIOT IpaK-
naHctBo Poccuiickoit Menepauyy (HE3aBUCUMO OT MECTA POXKICHUS
pebeHka);

6) OIMH M3 ero poauTelieil MMeeT rpaxknaHcTBo Poccuiickoit Menepa-
11U, a IPYTO POAUTEND SIBIASIETCS JIMLIOM 0€3 rpa’kaaHCTBa, I
MpU3HAH 0E3BECTHO OTCYTCTBYIOIIMM, WJIM MECTO €T0 HaXOXICHUS
HEN3BECTHO (HE3aBUCUMO OT MeCTa POXIEHUS peOeHKa);

B) OJIMH M3 €ro poJauTeieil uMeeT rpaxaaHcTBo Poccuiickoit denepa-
LIUY, a IPYTOil pOAUTENb SIBJSIETCS MHOCTPAHHBIM TpaKIaHUHOM,
MpU YCIOBUU, YTO PeOEHOK ponuicsa Ha Tepputopun Poccuiickoit
Denepannu 1100 eCIM B MHOM CJIydae OH CTaHET JULIOM 0e3 rpax-
JMAHCTBA;

r) o0a ero poauTesis WU eAMHCTBEHHBII €T0 POIUTENb, TPOXMBAIOIINE
Ha Tepputopun Poccuiickoit Penepaunu, sIBISIOTCS MHOCTPAH-
HBIMU TpaXkIaHaMM WX JULaMU 0e3 rpakaIaHCTBa, IIPU YCIOBUM,
4yTO pebeHOK poauics Ha Tepputopun Poccuiickoit Penepanu,
a rocyiapcTBa, TpaxknaHaMU KOTOPBIX SIBJISIIOTCS €0 POAUTEIN WU
€IUHCTBEHHBIN €ro poauTesIb, HEe MPEIOCTABISIOT EMY CBOE IpaK-
JMAHCTBO.

B cootBeTcTBUM ¢ 11. 2 cT. 12 3aKOHA O TpaXkIaHCTBE peOeHOK, KOTOPHIi
HaxoxuTcst Ha Tepputopun Poccuiickoit @epepaliuu U poauTeId KOTOPOro
HEU3BECTHbI, CTAHOBUTCS TpaxaaHuHoM Poccuiickoit Ddeaepaliviu B Ciiy-
yae, eCJIM POAUTEIN He OOBSIBSTCS B TEUSHUE IIIECTU MECSILIEB CO THS €ro
OOHapyXeHUsl.

Pebenok, ponusiumiics Ha tepputopun Poccuiickoit @eneparnu, He
npruodpeTaeT pOCCUICKOE TPaXKIaHCTBO NaXe B TOM ciydae, eClIu eMy
HE MPEeaoCTaBJSIETCs TPaXkAIaHCTBO APYTOro rocynapcTsa, Mpu HaaIuuuu
CJIEAYIOIIUX YCITOBUIA:

— €ro poaWTENU SIBJISTIOTCSI MHOCTPAHHBIMU TpaXkIaHaMU WU JTULIaMU

0e3 rpaxkIaHCTBa;

— PpOIMTENM He MPOXMBaT Ha TeppuTopun Poccuiickoit Menepaunm.

J1st mproOpeTeHusT WK TpeKpalieHus rpaxaaHcTBa Poccuiickoit de-
JIepanyu pedbeHKoM B Bo3pacTe oT 14 10 18 1eT HeoOXoIMMO ero corjiacue.
I'paxknanctBo Poccuiickoii Denepaiinm pebGeHKa He MOXET ObITh ITpeKpaliie-
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HO, €CJIM B pe3yJIbTaTe IpeKpallieHus rpaxkaaHcTa Poccuiickoit @enepauuu
OH CTaHET JIMIIOM 0e3 rpaxkaaHcTBa. ['paxk1aHCTBO peObeHKa He U3MEHSIETCS
MPpYU U3MEHEHUH IPaKIaHCTBa €ro POAUTEICH, JIUILEHHBIX POAUTEIbCKIX
npaB. [ n3aMeHeHus rpaXkIaHCTBa pebeHKa He TpebyeTcsl corjacue ero
POIUTEIICH, TUILIEHHBIX POAUTEIbCKUX IIPAB.

Bornpocam rpaxknaHcTBa nereii MOCBsIIIEH Psil MEXIYHAPOIHbBIX 10-
roBopoB. B cooTBeTcTBUU ¢ MeXIyHapOIHBIM ITAKTOM O I'PaXKIaHCKUX
u nonutnyeckux npasax (Huio-Mopk, 16 nexa6pst 1966 T.) Kaxablit pebe-
HOK MMEET MPaBo Ha IMpruodpeTeHne rpaxkaaHcTBa. B cooTBeTcTBUM CO CT. 3
Hexnapauuu npaB pedbeHka (rmpososmiaineHa Pesomonmeit Ne 1386 (X1V)
I'enepanbHoit Accam6ien OOH ot 20 Hos10pst 1959 1.) pedGeHKy ¢ ero pox-
JEHUSI TOJKHBI IPUHAIEXATh IPABO HA MMSI U TPaKIaHCTBO.

Cornamenue Mexay Pecriyonukoit benapych, Pecniyonnkoit Kazaxcran,
Keipreizckoii Pecriyonukoit u Poccuiickoit @enepatineii 06 yrpoieHHOM
MopsiaKe MPUOOPETEHMS TpaXkIaHCTBA 3aKJII0YeHOo B I. MockBse 26 ¢deBpas
1999 r.

Oco0b0e BHUMaHUE yAeseTcs B 3aKOHOIATeIbCTBE BO3MOXHOCTHU pe-
OcHKa MPUOOPECTHU NBOIHOE TPaXkIaHCTBO.

Tak, B coorBeTcTBMH CO CT. 4 JloroBopa Mexny Poccuiickoit ®denepaiiu-
eii u Pecrryonukoii TamkukuctaH 00 yperyIMpoBaHUY BOIIPOCOB IBOMHOTO
rpaxxgaHcTBa (Mocksa, 7 ceHTs10ps 1995 1.)' meTu, Kaxablii U3 poauTeseit
KOTOPBIX COCTOSIT HA MOMEHT POXICHMS peOeHKa B IpaXkIaHCTBe 00enX
CTOpOH, TPHUOOPETAIOT C MOMEHTA POXKIECHUS IPaXKIaHCTBO 00erx CTOpOH.
o nocTKeHus 3TUMU AeTbMU 18-JIeTHEr0 Bo3pacTa uX pOAUTETN MOTYT
BBIOpATh UM IPaKAaHCTBO ONHOM 13 CTOPOH MyTeM OTKa3a OT I'paXkIaHCTBa
npyroit CTopoHbI B (popMe COBMECTHOTO IMTUChbMEHHOTIO 3asIBJICHUSI.

B cityyae eciiv onyH U3 poAauTeieil yMep WK JIUIIEH POIUTEIbCKUX IIpaB
JIO TOCTIKEHUST peOeHKOM 18-1eTHero Bo3pacrta, mpaBo BeIOOpa rpaXkaaH-
CTBa peOEHKa COXPAHSIETCS 32 IPYTUM POIUTEIIEM.

B ciryyae eciiu 06a poauTesnst mpuoopeTaroT rpaxkaaHcTBo 00erx CTOpoH
WJIM Yy HUX MIpeKpallaeTcs rpaxkaaHcTBo ooernx CTOPOH, TO COOTBETCTBEHHO
M3MEHSIETCS TPAKAAHCTBO AETei, He TOCTUTIIMX 18-JIeTHero Bo3pacTa.

B cnyvae ecniu y 060ux poauTeneii mpeKpaiaeTcst rpaXk IaHCTBO OTHOM
CTOPOHBI U COXpaHSIeTCs TpakaaHCTBO Npyroit CTOpOoHbI (OMHO U TO Xe MUIS
000UX poauTesieii), TO COOTBETCTBEHHO U3MEHSIETCsI TPaXKIaHCTBO JIeTeit
B Bo3pacTe 10 18 Jer.

B cnyuae ecaiv y oqHOTO U3 poauTesieii, MMEIOIIEro rpaskiaHCTBO 00erx
CTOpOH, npeKpallaeTcst rpaxaaHcTBO oaHOM 13 CTOPOH, TO IPpaXkIaHCTBO

' C3 PD. 2005. Ne 7. Cr. 495.
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a1oit CTOpOHBI [UIsl IeTeii B Bo3pacTe 10 18 JieT orpenesisieTcs MMCbMEHHBIM
comalieHnueM poautesieil. UsMeHeHue rpaxkIaHCTBa IeTeid B Bo3pacTte oT 14
10 18 JIeT OCyILeCTBISIETCSI TOJBKO C UX MMCbMEHHOIO COIIACHS.
Cratbs 162 CK P® He onpesesisieT 0cOOeHHOCTH YCTaHOBJIEHMsI M OCITa-
PUBaHMSI OTLIOBCTBA IIPY HAJIMYMK Y peOeHKa IBOMHOIO rpaxkaaHcTsa. Bu-
VMO, B 9TOM CJIy4ae €CTh OCHOBAaHUSI JIJISI IPUMEHEHUsI 110 aHAJIOTMHU 1. 3
cT. 156 CK P®, coriacHO KOTOPOMY €CJIN JIULO HapsIay C rpakIaHCTBOM
MHOCTPAaHHOTO rocynapcTBa MMeeT rpaxknaHcTtBo Poccuiickoit denepa-
LIMK, TO K YCJIOBMSIM 3aKJIFOUEHUST Opaka IMPUMEHSIETCSI 3aKOHOIATEIbCTBO
Poccuiickoit @enepaniyu. [py HanMuMK y 1A rpaXk1aHCTBA HECKOJbKUX
MHOCTPAHHBIX FOCYIapCTB MPUMEHSIETCS 110 BHIOOPY TaHHOTIO JIMIIA 3aK0-
HOJATEJIbCTBO OJTHOIO M3 3TUX TOCYIAaPCTB.
Ilopsidok ycmarnoénenus uiu ocnapueanus 0muyo8cmea Ha meppumopuu
Poccuiickoit Pedepayuu onpedensiemes 3axkonodamenscmeom Poccuiickoil
Dedepayuu. OpraHbl, pacCMaTPUBAIOIINME TAHHBIE BOIIPOCHI, — 3TO OPraHbl
3aIMCH aKTOB IPAKAAHCKOTO COCTOSIHUS TIPU 1OOPOBOJBHOM MPU3HAHUI
U CYIl — B Clly4ae MPUHYAUTEIbHOTO IPU3HAHMS UM OCIIapUBAaHUSI OTLIOB-
ctBa. Eciiu poaurtenv mpoxuBaloT 3a npeaenamu Poccuiickoit Menepaunmn
M XOTs1 ObI OIMH 13 HUX SIBJIsIeTCs rpaxknaHuHoM Poccuiickoit Denepanuu,
TO B T€X CJIydasix, KOraa 3akoHonatebcTBoM Poccuiickoit Denepaiiiu aomy-
CKaeTcsl yCTAaHOBJIEHHME OTLIOBCTBA B OpraHax 3arca, OHu MOI'YT 00paTUThCS
B POCCHIICKOE AMILJIOMATUYEeCKOE MPEACTAaBUTEIbCTBO UM KOHCYJIbCKOE
yYpeKaeHUE.
3aKOHOIATEIbCTBO Pa3HbIX FOCYIAPCTB MO-Pa3HOMY PETYIMPYET IIPaBo-
Bbl€ OTHOLLIEHMSI MEXIY POAUTEISIMU U IEThbMU, B TOM YUCJIE JIUYHbIC He-
HMMYILLIECTBEHHbIE K UMYILIECTBEHHBIE ITpaBa peGeHKa, IIpaBa 1 00s13aHHOCTHU
ponuTelieii, OTBETCTBEHHOCTh 3a UX HapylleHue U T.1. Tak, Hampumep,
Ha TaiiBaHe b B 1997 r. 3aKkoHOAATEIbHO OTMEHEHO MPaBUJIO, COTJIACHO
KOTOpOMY peOEHOK NOKEeH ObUT OpaTh (haMuInIo OTIa (Terephb 3TO pelia-
€TCs TI0 YCMOTPEHUIO 000UX POIUTENCH).
st onpenesieHusl 3aKOHOIATEIbCTBA, MOIeXKAaIlero MPUMEHEHUIO,
HEO0X0IMMO PYKOBOJICTBOBATHCS KOJUIM3MOHHBIMM IPUBI3KAMMU.
Tak, 110 poCCUIICKOMY 3aKOHOIATEIbCTBY K pOOUMENbCKUM NPABOON -
HOWEHUSIM, 8 MOM YUCAE ANUMEHMHbIM 0053AMeNbCMEaM, NPUMEHSIIOMCL CAe-
dyrougue KoaNUu3UOHHbIE NPUBI3KU:
— BIIEPBYIO OUYEPEIb — 3aKOHOOamenbcmeo 20cyoapcmea, ede pooument
U 0emu UMeIom COBMeCHHOe MeCOo HCUMENbCMEA,

— BO BTOPYIO Ouepeib IPU OTCYTCTBUM COBMECTHOI'O MECTa XKUTEJIb-
CTBa — 3aKOHOJATEJILCTBO TOCYIAapCTBa, I'PaxkIaHUHOM KOTOPOIO
SABJISIETCSI pEOCHOK.
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Kpowme Toro, o TpedboBaH1IO UCTLA (HATIPUMEDP, MAaTEPU, 110 3asIBIICHUIO
KOTOPOI1 B3bICKMBAIOTCS aJIMMEHTBI) MOXKET ObITh IPUMEHEHO 3aKOHOIa-
TEJIbCTBO IOCYAApCTBa, HAa TEPPUTOPUM KOTOPOIO IMOCTOSIHHO MPOXKUBAET
pebeHok (cT. 163 CK).

AJIMMEHTHBIE 00513aTeJIbCTBA COBEPILIEHHOJIETHUX JIETEil B MOJIb3Yy PO-
JUTeJIei, a TaKKe aTMMEHTHbIE 00s13aTe/IbCTBA APYTUX YWICHOB CEMbM OIIpe-
JEJISTIOTCSI 3aKOHOAATeJIbCTBOM rOCYAapcTBa, Ha TEPPUTOPUU KOTOPOTO
yKa3aHHbIE JIM1Aa UMEIOT COBMECTHOE MECTO XUTeabcTBa. [1pu oTcyTcTBUM
COBMECTHOI'O MECTa XKUTEJIbCTBA TaKUe 00s13aTeIbCTBA ONPEAC/ISIOTCS 3a-
KOHOJIaTeJIbCTBOM T'OCYIAapCTBa, IPaXk IaHMHOM KOTOPOTO SIBJISIETCSI JIULIO,
npeTeHayollee Ha moydeHue anuMeHToB (c1. 164 CK).

Ecnu oTBETUYMKOM 110 jiey 00 YCTAaHOBJIEHMM OTLOBCTBA U B3bICKAHUU
ATMMEHTOB SIBJISIETCSI UHOCTPAHHbBIN IPaXKIaHWH, MPOXUBAIONIUIA Ha Tep-
PUTOPUM MHOCTPAHHOIO TOCYIapCcTBa, TO B cUiy II. 3 4. 3 ¢T. 402 I'TIK P®
TaKoe JIeJI0 MOXKeT ObITh pacCMOTpeHO cynoM Poccuiickoit @enepariu rnpu
YCJIOBUU, YTO UCTEL] UMEET MECTO XUTeIbCTBa B Poccuiickoit deneparm
M MEXIYHapOIHbIM 1oroBopoM Poccuiickoit Depepaliii He yCTaHOBIIE-
HbI MHbIE TIpaBUJIa OMPEIEICHUS MOACYIHOCTU YKa3aHHOro cropa (4. 4
cT. 15 Koncruryuuu P®, cr. 5 @enepanbHoro 3akoHa ot 15 utonst 1995 r.
Ne 101-®3 «O MexayHapoaHbIX goropopax Poccuiickoit Menepaunm»,
q. 2 cT. 1 I'TIK P®)".

B3bickaHye aTMMEHTOB ITPOM3BOIMTCS TAKKE C AIMMEHTOILIATE/IbIIMKA,
BbIexaBIero 3a rnpeneisl Poccuiickoit @enepaiu. BabickaHue aTMMEHTOB
MpU BbIe3[le TOJLKHUKA B MHOCTPAHHOE TOCYIaPCTBO Ha MOCTOSIHHOE XM~
TEALCTBO, PAOOTY WIIM IJISI IPOXOXKIECHMST BOEHHOI C1y>KObI B BoopyskeHHBIX
Cunax P®, npyrux Boiickax U BOMHCKUX (POPMUPOBAHUSIX OIPEIEIISIETCS
CemeitHbIM KogekcoM PD.

HcnosiHeHUe MHOCTPAHHBIX CYI€OHBIX PEIIEHUI ITPOU3BOAUTCS B CO-
OTBETCTBUM C MEXIYHAPOIHBIMU JOIOBOPAMU O B3aUMHOM UCIIOJTHEHUU
Cy/leOHBIX aKTOB. X0AaTaiiCTBO O NMPUHYAUTEIBHOM UCIIOJIHEHUM Ha Tep-
putopuu Poccuiickoii Denepalinii pellieHUsI MTHOCTPAHHOI'O CYy1a MOXET
OBITb MPEIbSABIECHO UCXO/sl U3 XapaKTepa U 0COOEHHOCTE aTMMEHTHBIX
00513aTeJILCTB B JIIOOOI MeproI BpeMEeHU, Ha KOTOPBIi MPUCYXKIEHBI aln-
MEHTBI, 10 COBEPIICHHOJIETUsI peOeHKa, YTO IMOATBEPKACHO U CyaeOHOMI
MPaKTUKOI’ .

" Mynkr 5 nocranosiaenus Inenyma Bepxosraoro Cyna P® ot 16 mast 2017 r. Ne 16
«O NpUMEHEHNY CyIaMH1 3aKOHOJIATEIbCTBA MIPH PACCMOTPEHUU JIEJT, CBSI3AHHBIX C YCTAHOB-
JIEHUEM TIPOUCXOXKIEHUS JETEM».

* Omnpenenenue Bepxosroro Cyma P® ot 29 HosiGps 2005 . Ne 70-I'05-19 // CIIC «Kou-
cynbranTIImoc».
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WHble KOTM3UOHHBIC TPUBS3KUA MOTYT OBITh TTPEIYCMOTPEHBI MEXKITY-
HapoaHbIMU JoroBopaMu. Tak, cornacHo cT. 35 KuimHeBcKoit KOHBEHIIN
2002 r. mpaBa 1 00513aHHOCTH POAUTEJICH U AeTeil, B TOM YrcC/ie 00s13aTe/Ib-
CTBa POAMTEJICH IO ComepKaHUIO IETei, ONpeaesTIoTCs 3aKOHOAATEIbCTBOM
JoroBapusatoieiicss CTOpOHBI, Ha TEPPUTOPUM KOTOPOIl OHU UMEIOT T10-
CTOSTHHOE COBMECTHOE MECTO XKUTEJIbCTBA, a IIPU OTCYTCTBUM ITOCTOSTHHOTO
COBMECTHOI'O MECTa KMTEJIbCTBA POAUTENCH U IeTell X B3aMHBIE ITpaBa
1 00sI3aHHOCTH OTIPENEISTIOTCSI 3aKOHOAATeIbcTBOM JloroBapuBaroleiicst
CTOpOHBI, TpaxkIaHMHOM KOTOPOI1 SIBISIETCSI pEOSHOK.

[To TpebGoBaHMIO MCTIIA TIO ATMMEHTHBIM 00513aTeJIbCTBAM ITPUMEHSIETCS
3aKoHomaTebCTBO JJoroBapuparoiiieiicsi CTOpOHbBI, Ha TEPPUTOPUU KOTOPOI
MOCTOSIHHO TIPOXHUBAET peOEHOK.

I[ToMUMO KOJUIM3MOHHBIX HOPM CEMEIHbBIE TTPaBOOTHOIIEHHUSI C MHO-
CTPaHHBIM 3JIEMEHTOM PEryJIUPYIOTCS U YHU(DUIIMPOBAHHBIMKY MaTepy-
aJIbHBIMU HOPMaMU, COAEPKAIIMMMCS B pa3HOTO poaa MEXIYHAPOIHBIX
noroBopax. Tak, HalmpuUMep, B COOTBETCTBUM €O CT. 2 MOCKOBCKOIO CO-
rnamenus crpad CHI ot 9 cenTsa6pst 1994 r. «O rapaHTUSIX TIpaB rpaxkiaaH
B 00J1aCTU BBITIATHI COLIMATIbHBIX TTOCOOMI, KOMIEHCAIIMOHHBIX BBITIIAT
CEMBbSIM C JICTbMM U aJTMMEHTOB» Kaxnast u3 JloroBapuparoiuxcsi CTOpoH
Ha CBOEI TeppUTOPUM HEe OYIET yCTaHABIMBATh KaKMe-T100 OrpaHUICHMS
10 MMPU3HAKY I'paXkIaHCTBA Ha TOJYyYeHUE rapaHTUPOBAHHOM roCynapCTBeH-
HOW COLIMAJIbHOM MOMOILM JIULIaM, UMelolnM nereit. [apantupoBaHHast
rocyaapcTBeHHas CollMalibHAasI TIOMOIb TpakaIaHaM, UMEIOIIUM JIeTei,
OCYIIIECTBIISIETCSI B TIOPSIAKE, YCTAHOBJICHHOM HallMOHAJIbHBIM 3aKOHO-
nateabcTtBoM JloroBapuBatonieiicss CTOpOHBI, HA TEPPUTOPUU KOTOPOIA
MPOXUBAET PEOCHOK C OMHUM M3 POIUTEIICH.

§ 4. OTHOLWIEHNA NO NOBOAY YCTPONCTBa AeTen,
ocTaBLINXcA 6e3 noneyeHns poguTenen,
C yuacTeM MHOCTpaHLeB 1 nuy, 6e3 rpaXxaaHCcTBa

Poccuiickoe 3aKOHOAATEILCTBO HE COACPKUT KAaKUX-JIMOO0 CIIeMaTbHbBIX
MaTepUATbHBIX WM KOJJIM3UOHHBIX HOPM, PETYJIUPYIOIINX BBISBICHUE
M YUYeT IeTeil, OCTaBLIMXCS 0e3 MoMneueHUs POAUTENeH, €CJIM 9TU OTHOIICHUS
OCJIOXHEHbBI THOCTPAaHHBIM 3JieMeHTOM. Poccuiickas Denepaiiys He yda-
CTBYET B KaKMX-JI10O COTJAIIEHUSIX, KOTOPBIC OMpPeaeIsiiu Obl MOPSIIOK
TaKOTO BBISIBJICHUS B CJIydae HAJIMYMSI Pa3HOTO IPpakIaHCTBa CTOPOH CeMeii-
HBIX TTPABOOTHOIICHUI MJIU yCTaHABIMBAIN Obl MPUMEHNMOE K YKa3aHHBIM
OTHOIIEHMSIM TIPaBo.
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IMonoxenus cr. 122 u 123 CK P® He cBA3BIBAIOT MPOBEACHUE yCTA-
HOBJICHHBIX MU IIPOLIEIYP C POCCUICKMM IpaXk1aHCTBOM jeTeil. M3 aToro
CJIeyeT, YTO BHE 3aBUCMMOCTHU OT I'pakJAaHCTBa JAEeTeil, OCTaBIIUXCS Oe3
MOIEYEeHUST POIUTEIIEH, UX BBISIBJICHUE U YUET OCYLLECTBIISIOTCS B COOTBET-
CTBUU ¢ 3aKOHOAaTeIbcTBOM Poccuiickoit ®enepauuu (lex fori) B mopsiake,
npeaycmorpeHHoM T1. 18 CK P®, denepanbHbiM 3akoHOM «O rocynap-
CTBEHHOM OaHKe JaHHBIX O JETSIX, OCTABLIMXCS 0€3 MOMNeYeHUS] POAUTENIEI»,
IMopsinkom popMupoBaHMsl, BEACHUS M UCIIOJIb30BaHUsI TOCYIapCTBEHHOIO
0aHKa JaHHBIX O AETSAX, OCTABIIMXCS O€3 TOoMeYeHUsT pOAUTENIei', a TakKe
MHBIMU HOPMATHBHBIMU IIPABOBBIMU aKTaMMU.

Bri6op hopM ycTpoiicTBa mis neTeit, BhISIBASHHBIX Ha TeppuTtopun Poc-
cuiickoit denepaliviv ¥ yUTEHHBIX B KAUECTBE OCTABLIMXCS 0€3 IOIeYeHUsI
poautesneit, B coorBeTcTBUU ¢ 1. 1 ¢T. 121 CK P® ocyiiecTBiisieTcst opraHom
OIEKHU U TOIEYUTEIbCTBA [0 MECTY XXUTEJIbCTBA pebeHKa. OpraH oneku
U TIOIEYMTEJILCTBA BIIPaBe MPEANPUHSITE MOMBITKA BOCCOENUMHEHMS peOeHKa
C KPOBHOMI CEMbEi1, €CJIM 3TO BOBMOXHO (COOTBETCTBYIOIIME ITPaBa peOeHKa
npeaycmotrpeHsl cT. 10 u 11 Konseniiuun OOH o mpaBax pedbeHka).

[MoHsaTHE «MEXTyHAPOTHOE YCHIHOBIICHUE» SIBIISICTCST YCJIOBHBIM M KC-
MOJIb3YETCsI B IOPUAMYECKOI JIUTepaType 1isi 0003HAYEHMSI ITPAaBOBOI CH-
TyalllUM, KOTJa YCHBIHOBUTEIb U YCHIHOBJISIEMbIA UMEIOT pa3HbIe IrpakIaH-
ctBa. KpoMe Toro, K MexKayHapOIHOMY YChIHOBJIEHUIO OTHOCST M ClIy4au
YCBIHOBJIEHMST POCCUICKMX IeTei rpaxaaHamu Poccuiickoit @enepaunu,
MOCTOSIHHO MPOXUBAIOLIMMU 32 PyOEsKOM.

Yevinosaenue poccutickux demeti UHOCMPAHHBIMU 2DANCOAHAMU, AUUAMU be3
epaxcdancmea, a makce epaxcoanamu Poccuiickoii Pedepayuu, nocmosHHo
npoxcusarougumu 3a npedesamu meppumopuu Poccuiickoii Pedepayuu, Iponi3-
BOIIUTCSI C HEKOTOPBIMU 3aKOHOIATEIbHO YCTAHOBJICHHBIMU OTCTYILICHUSIMU
OT IPUHIIMIIA HALIMOHAJILHOIO PeXXKMa, OCHOBHAsI 3a/1a4a KOTOPhIX COCTOUT
B obecrieueHUM rpaBa pedeHKa BOCIIUTHIBATLCS MO BO3MOXHOCTHU B CTpaHe
CBOETO MPOMCXOXKICHMUS.

B cootBetcTBUM co cT. 21 Konsenunn OOH o npaBax pebeHKa «yChIHOB-
JIEHUE B IPYTOi CTpaHe MOXKET pacCMaTPUBaThCs B KAU€CTBE aIbTePHATHUB-
HOTO CIToco0a yxo/a 3a pe0beHKOM, eCIid peOeHOK He MOXKET OBbIThb MepeiaH
Ha BOCIIMTAHUE WJIM MOMEIIEH B CEMbIO, KOTOpasi Morjia Obl 00eCIeYnTh
€ro BOCIIUTaHUE WIM YCHIHOBJIEHUE, U €ClIM 0becrieueHe Kakoro-ambo
MOAXOSIIIETO YX0Ja B CTPaHE MPOUCXOXACHUsT peOeHKa SIBJISIETCS] HEBO3-

1
[Mpuka3 Munnpocsetenust Poccuu ot 15 mtonst 2020 1. Ne 300 «O6 yrBepxknernu [1o-
psinka hOpMUPOBAHUS, BENEHUS U UCTIOIB30BAHUSI TOCYIAPCTBEHHOTO OaHKa JAHHBIX O Jie-
TSX, OCTaBIIUXCS 6e3 moneueHust poauteneit» // CI1C «Koncynsrantllmocy.

307



CEMEMHOE NPABO

MOXHBIM». KpoMe Toro, cT. 8 KoHBeHIIUM rapaHTUPYET KaXKIOMY PEOCHKY
MpaBO Ha COXpaHEHUE CBOEI MHIWBUAYAIbHOCTH, BKIIIOYAsI TPaXKIaHCTBO,
UMS U CeMelHbIe CBsI3U. TakuM 00pa3oM, U3bITUS U3 IIPUHIIMIIA HALIMO-
HaJbHOTO peXrMa MPOAMKTOBAHbBI B TIEPBYIO ouepeab 3a00Toil 00 MHTE-
pecax neTei.

Kpome Toro, HalreMy 3aKOHOIATEILCTBY M3BECTHO U €Ille OIHO Orpa-
HUYEHNUE MHOCTPAHHOTO YChIHOBJIEHMS: B cuity cT. 4 DenepanbHOro 3aKkoHa
ot 28 mexabpst 2012 r. Ne 272-D3 «O Mepax BO3IECTBUS Ha JINLI, IPAYACT-
HBIX K HapyIIEHUSIM OCHOBOIIOJIaralolyxX paB U ¢BOOO Yea0oBeKa, ImpaB
1 cBoOoz rpaxkaaH Poccuiickoit Deneparinn» 3anpeiaercs rnepeaaya aeTei,
SIBJISIIOLIMXCS TpaxkaaHamu Poccuiickoii Defepaliii, Ha YChIHOBIICHUE
(ynouepenue) rpaxknaHam CoegmHeHHbIX [1ITaToB AMepuKu.

Bo Bcex ciydasix mocyiencTBreM YChIHOBJICHUS AeTelt MHOCTPaHHBIMU
rpaxkgaHamu, JuliaMy 0e3 rpakIaHCTBa, a TakKe rpakaaHamu Poccuu, mo-
CTOSIHHO MPOXUBAIOILIUMM 3a MpeneaaMu tepputopuun Poccuiickoii dene-
palMu, MOXET CTaTh Mepee3] peOeHKa Ha TTOCTOSTHHOE MECTO JKUTEbCTBA
B Ipyroe rocyaapcTBO, a TakKKe, BO3MOXKHO, CMEHa TpaxknaHcTBa. M3Bect-
HO, YTO BHYTpPEHHEE 3aKOHOAATEJIbCTBO OOJIBIIIMHCTBA FOCYIapCTB TIPe-
yCMaTpUBaeT YIIPOIIEHHBI MOPSIIOK MPea0CTaBICHUS TPaXKIaHCTBA ACTSIM,
YCHIHOBJICHHBIM TTOIIaHHBIMU 3TUX rocynapcTB. TakuM o6pa3om, B BOIIPOCe
00 YCbIHOBJIEHUUW POCCUMCKUX AETE MHOCTPAHHBIMU I'pakIaHAMU 3aTparu-
BaeTcs U MmyoanyHbIi nHTepec Poccuiickoit Menepaiyin — B TOM CMBICTIE,
YTO JaJibHeIas cynp0a pedeHKa Mocje ero YChIHOBICHUST HaXOMUTCST BHE
opucaukunu Poccun. Bosspaienue pebenka B Poccuiickyio ®eneparnnio
TTOCJIE OTMEHBI YCHIHOBJIEHMSI BO3MOXKHO B CJTyJasix, KOTOPBIE ITPEAyCMOTPEHBI
MEXIYHApOIHBbIMU corialeHusIMU. Tak, HarmpuMmep, B cuiy cT. 15 JloroBopa
mexay Poccuiickoit Denepariueit u MtanbsiHckoit Pecry0smkoit o cotpya-
HUYECTBE B 00J1aCTH YCHIHOBIEHUs (yaouepeHust) aeTei (patuduimposaH
B 2009 1.), eciv TOro TpeOyIOT MHTEPECH peOCHKA, OH MOXET ObITh BO3BpaIlleH
Ha POIVHY I10CJIe OTMEHBI MTHOCTPAHHOTO YCHIHOBJICHUS.

B cootrBerctBrm co cr. 165 CK P® ychiHOBIEHME, KAK U €r0 OTMEHa,
Ha Tepputopun Poccuiickoit denepatiny MHOCTPaHHBIMU IpaXKIaHaAMU WU
JiIamMu 0e3 rpakaaHCcTBa peOeHKa, SBISIONIerocs rpaxkaaHuHoM Poccnii-
ckoit Ddenepanuy, TPOU3BOAUTCS B COOTBETCTBUU C 3aKOHOAATEILCTBOM
rocynapcTBa, IpaxkIaHMHOM KOTOPOTO SIBJISIETCS] YChIHOBUTEIb (MIPU YChI-
HOBJICHUM peOeHKa JTUIIOM 0e3 rpakIaHCTBa — B COOTBETCTBUM C 3aKOHO-
JaTeJILCTBOM TOCYIapCTBa, B KOTOPOM 3TO JIMIIO UMEET MMOCTOSTHHOE MECTO
JKUTEJIbCTBA) HA MOMEHT ITOJa4y 3asiBJIEHUST 00 YCHIHOBJICHUU UJIN 00 OT-
MEHe YChIHOBJIeHMSI. TakuM 00pa3oM, B KaueCTBE KOJTMBMOHHOM MPUBSI3KU
B 9TOI HOPME BBICTYIIACT JUYHBIN 3aKOH YCHIHOBUTEJIS.
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BMmecTe ¢ TeM nipu ycuIiHOBJIEHMM Ha Tepputopun Poccuiickoit Me-
Iepalluy MHOCTPaHHBIMU TpaXkIaHaMU WJIM JIMIIaMU 0e3 rpakaaHCcTBa
pebeHKa, saBisolerocs rpaxagaHnnHoM Poccuiickoit @eneparinu, 3aK0H
HacTaMBaeT Ha cobJioneHnn TpeboBaHuii cT. 124—126, 127 (3a uckiio-
yeHueM noamn. 7 1. 1), 128 u 129, 130 (3a uckiaroueHueM ab3aiia msaToro),
131—133 CK P®. ®aktruecku Bce TpeOOBAHUS POCCHUIICKOTO 3aKOHOA-
TeJbCTBA, Kacaloluecs MopsiaKka, OCHOBAaHUN 1 YCIOBUM YCHIHOBICHMS,
JMOJIKHBI OBITH COOJIIOAEHBI B YKa3aHHBIX CIyJasiX, 3a HeKOTOPBIMU HC-
KJTIOUCHUSIMU.

Takum 006pazoM, CyIIECTBYIOT CJIeyIOIIe OCOOEHHOCTH YCHIHOBIIEHUSI
JeTeil, IBJsSoIIMXCs rpaxkaaHamu Poccuiickoit @enepaiiym.

1. JI1st yChIHOBJICHMST IeTe MHOCTPAHHBIMU TpaXkIaHaAMM U TULIaMu 0e3
rpaxaaHcTsa B I1. 4 c¢1. 124 CK P® ycTaHOBI/IEHO [Ba MpeaBapUTEIbHBIX
YCIIOBMSI:

1) HEeBO3MOXKHOCTb IepeIauu YCHIHOBISIEMOro peOeHKa Ha BOCITUTaHUE

B ceMbM rpaxknaH Poccuiickoit @enepaiiviu, MOCTOSHHO MPOKUBAIO-
mux Ha Teppuropun Poccuiickoit @enepaunu, 1100 Ha yChIHOBIIE-
HHUE POACTBEHHUKAM 3TOro pebeHKa He3aBMCUMO OT I'pakIaHCTBa
1 MeCTa XUTEJIbCTBA ITUX POACTBEHHUKOB;

2) ucrteueHue 12 MecsieB co OHS MOCTYIUICHUST CBEICHUI O TAKOM
pebeHKe B (peaepalbHbIN 0aHK JAHHBIX O JETSIX, OCTaBIINXCS 0e3
noneyeHust pogureinei (cr. 1 PegepanbHoro 3akoHa «O rocymap-
CTBEHHOM OaHKe MaHHBIX O IETSIX, OCTABIIMXCS 0€3 MOoTeueHUs
pOoUTETCI»).

B atux uensix cr. 11 PenepanbHoro 3akoHa «O rocygapcTBeHHOM OaHKe
MAaHHBIX O IETSIX, OCTABIIMXCS O3 MOTeUYeHUST POIUTENICH» yCTaHABIM -
BaeT MPaBUJIO, COTJIACHO KOTOPOMY MHOCTPaHHBIC rpaXaaHe U Julia 0e3
rpaXmaHCTBa, Xelalollre YCHIHOBUTh pe0eHKa, UMEIOT MPaBo Ha TOCTYII
K KOH(UIESHIIMAaTbHONW MH(POPMAIIUU O NETIX IPU HATUYNU B COOTBET-
CTBYIOILICI aHKeTe peOeHKa MH(pOPMAILIUK O Mepax, MPUHSITHIX OpraHaMu
OIEeKH U MOMEYUTEeIbCTBA, PETMOHATIBHBIMU OTlepaTopaMu U heaepaabHbIM
OIepaTopoM, IO YCTPOMUCTBY (OKa3aHUIO CONECTBUS B YCTPOIMCTBE) pe-
OeHKa, ocTaBIIerocs 6e3 MoneYeHus1 poauTesei, Ha BOCITUTAaHUE B CEMbIO
rpaxnaH Poccuiickoit Denepainu, MOCTOSSHHO MPOXUBAIOIIMX HA TEP-
putopun Poccuiickoit @enepannu. Ha ocHoBaHMM cT. 6 yKa3aHHOTO
®denepanbHOro 3aKoHa MHGOPMALIMSI O IPUHATHIX MepaX 0 YCTPOUCTBY
pebeHKa BKJIIOYaeTCs B JOKYMEHTUPOBAHHOM BUIE€ B aHKETY peOeHKa,
OPUTHMHAJ KOTOPOU XPaHUTCS Y PETMOHAIBLHOIO ofiepaTopa 6aHKa JaHHBIX
0 JIETSIX, OCTaBILIMXCS O€3 MOMeYeHUs pOAUTENei, a Konus — y denepab-
HOTO oIeparopa.
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[Tpu BeIHECEHUM CyneOHOro pelleHUs] 00 YCHIHOBJICHUHU CYI 00sI3aH
MPOBEPUTDH COOMIOACHNE Ha3BaHHBIX MPOLIETYP U YCTAHOBUTD, MPEITIPU-
HUMAJIMCh JIX TIOMBITKM YCTPOICTBA peOeHKa B ceMbM I'paxkaaH Poccuii-
ckoit Denepallii WM B CEMbU POJICTBEHHUKOB peOeHKa, ITPOKUBAIOILIMX
3a py0eXoM, a TaKKe MCTEK JIU IIeCTUMECSTYHbBIN CPOK CO THSI ITOCTAHOBKU
pebeHKa Ha yJeT B henepaibHOM OaHKE TaHHBIX O IETSIX, OCTaBIINXCS 0e3
norneueHus poautenei (ct. 272 I'TK).

2. Ecnn pebeHka XeaoT yChIHOBUTD rpaxkaaHe Poccuiickoit Menepa-
1IMH1, TTOCTOSTHHO MPOXKMBAIOIINE 3a MpeaeaamMu Tepputopun Poccuiickoit
®denepalivii, TO YCHIHOBJICHUE TAaKXKe HEBO3MOXHO 10 UCTEYEHHUsI OAHOTO
rojia co IHS MOCTYTUICHUS CBEACHUI O TaKUX OETSX B (hefepabHbIN OaHK
JMAHHBIX O IETSIX, OCTABLINXCS 0€3 TTOTMEeYEHUST POIUTEIICH.

3. 3asBieHust rpaxaaH Poccuiickoii Denepalinm, MOCTOSIHHO IMPOXKMBa-
IOLLIMX 3a IpeaenaMu Tepputopun Poccuiickoii denepaliny, MTHOCTPAHHBIX
rpaxkaaH WIK JIUL 0e3 rpakJIaHCTBa, XKeJIalolIX YCHIHOBUTDH peOeHKa, SIBJIsI-
folerocs rpaxaanuHoM Poccuiickoii Denepalivu, Iogar0TCss B BEPXOBHbII
Cya pecryOJuKU, KpaeBoli, 00JacTHOM cya, cyn ropoja ¢enepajbHOTO
3HAUYEHUsI, Cy/l aBTOHOMHOI 00JIaCTH U Cy/l aBTOHOMHOTO OKpPYTa [0 MECTY
JKUTEJIbCTBA WJIM MECTY HaXOXKIEHUST YCHIHOBJISIEMOTO peOeHKa.

4. B cootBercTBUHA cO CT. 126.1 CK P® poccuiickue yCbIHOBUTEIN
He BITpaBe IMOJIb30BAThCS ITPU YCHIHOBJICHUU YCIIyTaMu IMOCPETHUKOB. Takoe
MPpaBo, OAHAKO, TIPEIOCTABIEHO MHOCTPAHHBIM IpakaaHaM, KOTOPbIE MOTYT
BOCIIOJIb30BAThCSI ITOMOIIIBIO OPTAaHOB M OpraHU3allii ”HOCTPAaHHBIX TOCY-
JApCTB 110 YCIHOBJICHMIO JeTeli Ha Tepputopun Poccuiickoii Denepaiiiu.
DTU OpraHbl ¥ OpraHU3alU JOJKHBI OBITh YITIOJTHOMOYEHBI HE TOJIBKO I0-
CyIapCTBOM CBOero rpoucxoxaeHust. [loctanosienuneM [1paButenscrea PO
ot 11 centsa6pst 2020 r. Ne 1396 yreepskneHo [TonoxeHue o AesITeIbHOCTI
OpPraHOB U OPraHU3aLIMil THOCTPAHHBIX TOCYAAPCTB MO YCHIHOBJICHUIO (YI0-
yepeHuio) nereit Ha Tepputopun Poccuiickoit Menepanmn u KOHTpoJe
3a ee ocyllecTBiaeHUeM. JIaHHBIM MOA3aKOHHBIM aKTOM OIPEeAeIISIeTCS T10-
PSIIOK TMMOJYYEHUST STUMU OpraHaMK M OpraHU3aLUsIMU pas3pelieHuid 1Ist
OCYIIECTBJICHUS ACSITEILHOCTU Ha TeppuTopuu Poccun.

5. MMonoxenwus ct. 127 CK PD «JInua, nmerwline npaBo ObITh YChbI-
HOBUTEJISIMU» TIPUMEHSIIOTCS K MHOCTPaHLIAM U JIMliaM Oe3 rpakJIaHCTBa,
JKeJIaloIIM YCBIHOBUTD peOeHKa, SIBJISTIOIIErocs rpaxknaHnHoM Poccuiickoit
®enepaliuu, 3a UCKJIIOUEHMEM MO, 7 I1. 1 3Toii ctatbu. HBIMU ClI0BaMU,
JUTST YyCBIHOBJICHUST TAKOMY KaHAIUIATY B YCHIHOBUTEIN HET HEOOXOIMMOCTHU
JIOKa3bIBaTh, YTO Pa3Mep €ro 10XojJa MO3BOJISIET 00ECIIEUNTh YChIHOBIISI-
eMOMY peOEHKY MPOKUTOUHBI MUHUMYM, YCTAaHOBJICHHBIN B CYOBEKTE
Poccuiickoit @enepariyn.
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Ha ocobenHocTH Tpolieayp U TOKYMEHTOB, MOATBEPKAAIOIINX TTPAaBO
WHOCTPAHIIEB 1 JIMII 0€3 IpakIaHCTBa ObITh YCHIHOBUTEISIMU, oOpaIiia-
eTcst BHUMaHue B 1. 14 nmocraHosnenus [1nenyma Bepxosaoro Cyna PO
ot 20 arpesst 2006 1. Ne 8 «O npuMeHEeHUH CyIaMy 3aKOHOIATEILCTBA MIPU
paccMOTpeHUHU Jies1 00 YChIHOBIIEHUM (YIOUYEepPEHUN) ACTEI».

6. [Ipu ychlHOBIIEHMHU peGeHKAa MHOCTPAHHBIMU TPaXKIaHaAMM WM JI -
11amMu 6e3 TpaXkJIaHCTBA, a TakXe rpaxaaHaMu Poccuiickoit denepaiuu,
MOCTOSIHHO MPOKMBAIOIIMMU 32 PyOEKOM, 1 BBIBO3€ peOCHKA 3a TPeaeibl
Poccuiickoit @enepannu CylmecTBYIOT OOBEKTUBHBIE TPYAHOCTH B ITO-
JIy4eHUU OT4YeTa 00 YCIOBUSX XKU3HU U BOCIIMTAHUS YCHIHOBJIEHHOTO
pebeHKa.

C LIe7IbIO YIIOPSIIOYUTH KOHTPOJIb 32 YCIOBUSIMU XKU3HU YCHIHOBJIEHHBIX
pOCCUICKUX rpaxkaaH 3a pyoexkom IIpaButenbctBoM PD ObuH yTBEPKIEHBI
ITpaBuia mMOCTAaHOBKM Ha yYeT KOHCYJIbCKMMHU YupexaeHusiMu Poccutickoit
®Deneparuu aeTeit, sipistoimxcst rpaxaaHamMu Poccuiickoit denepanyu
U YCBIHOBJICHHBIX MHOCTPAHHBIMU TPaXknaHaMM WX JIMIaMU 0e3 rpaknaH-
ctBa'. OMHAKO YKa3aHHBIA aKT HE ONpeAeIIsieT MOPSIIOK OCYIIECTBICHMUS
KOHTPOJISI 32 YCJIIOBUSIMU MPEOBbIBAaHUST YCHIHOBJIEHHOTO peOeHKa B CEMbe
YCBIHOBUTEJICH, 1a Y HE MOXKET €0 ONPEIe/ISITh, TOCKOJAbKY HU OIMH U3 OpP-
raHoB BjacTu Poccuiickoit deaepaliny He UMeEET IOPUCAUKIIMN HA TEPPU-
TOPUM APYroro rocynapcraa.

Cyn Ha tepputopun Poccuiickoit @eaepaiinu BIipaBe MPOU3BECTH OT-
MEHY YCBIHOBJICHUS TIPU HAJIMYUU 10KA3aTeIbCTB, CBUACTEIbCTBYIOIINX
0 HapyILIeHWU TpaB ¥ UHTEPECOB YCHIHOBJIEHHOTO 3a pyOeKoM, OTHAKO
JIajbHeiIee NCIOTHEeHUE CyIeOHOro pellieHus M Bo3Bpat pedbeHka B Poc-
CHIO 3aBUCST OT MPU3HAHUS PEIIeHUS] POCCUIICKOTO Cyla Ha TEPPUTOPUU
rocynapcTBa, Irlie HaXOaUTCs peOeHOK.

TakuMm o0pazom, KOHTPOJIb 332 IEUCTBUSIMU YCBIHOBUTEJICH, KOTOPBIE
MPOKMBAIOT 32 PyOEKoM, (paKTMUEeCKM HEBO3MOXKEH, 32 UCKITIOYSCHUEM TeX
ciyuaeB, Koraa Poccuiickast Denepalius sSIBIsIeTCs y4aCTHULEH MEXIyHa -
POMHBIX COMIAIIEHU, TIPEAYyCMAaTPUBAIOIINX BO3MOXHOCTh TAKOTO KOH-
TPOJISI, OCYIIECTBISIEMOTO KOMIIETECHTHBIMU OpraHaMM MPUHUMAIOIIETO
rocynapcTBa, KOTOphIe IepeaaroT MH(MOPMAIINIO O KU3HU YCHIHOBJIEHHOTO
pebeHka opraHam Biactu Poccuiickoit Denepannn’.

' Cwm. Tocranosnenue Mpapurensersa P or 29 mapra 2000 r. Ne 275 (8 pent. ot 27 ceH-
T50pst 2021 1.).

’ Cm, Hampumep, 10roBopbl Mexay Poccuiickoit Denepaiueit u UtanbsiHekoii Pecry-
OJIMKOI O COTPYTHUYECTBE B 00JIACTU YCHIHOBJICHUS (ynoyepeHust) neteit, mexmny Poccutii-
ckoii Menepanueit 1 Opaniysckoit Pecry6imkoil 0 cOTpyTHUYECTBE B 00JIACTH YCHIHOBIIE-
HUS (yIouepeHusI) IeTeid.
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YChIHOBIEHUE JAeTei, UMEIOIIMX MHOCTPAHHOE IPaXk1aHCTBO, Ipax-
naHamu Poccuiickoii Depepaliny MOAUYUHSECTCS «3aKOHY Cyla», T.€. 3a-
KoHogaTenbcTBY Poccuiickoit Deaepalii B COOTBETCTBUM C 1I. 2 CT. 166
CK P®. ITpu atom B coorBeTcTBUM ¢ a03. 4 11. 1 cT. 165 CK P® Heobxoammo
MOJIYYUTh COIIaCKe 3aKOHHOTO MPEICTaBUTEISI peOeHKa M KOMIIETEHTHOIO
opraHa rocynapcTba, TpakJIaHMHOM KOTOPOTO SIBJISIETCSI peOCHOK, a TaKXKe,
€CJIU 3TO TpeOyeTCcs B COOTBETCTBUU C 3aKOHOIATEIbCTBOM YKa3aHHOTO
rocyaapcTBa, cornacue pedeHka Ha YChIHOBIICHME.

Oneka u none4umenbcmeo ¢ «UHOCMPAHHbIM nemenmom». B HacTosI-
mee BpeMst Poccust He y4acTByeT B KaKUMX-JUOO MEXIYHAPOIHBIX aK-
Tax, COAEpPKAaIIKX HOPMbI MaTepUaJIbHOTO IpaBa, PEryJMpyIolIie ONeKy
U TOIMEYUTEIbCTBO C MHOCTPAHHBIM 3JIEMEHTOM, WJIM B MEXXAYHAaPOIHbIX
aKTaX, yCTaHaBJIMBAIOIIMX TPAaHCHALIMOHAIbHBIE IPOLIEAYPhI IPU3HAHMUS
WJIM BOCCTAHOBJICHMSI OIEKU U ITONEYUTEIbCTBA. MeX1y TeM, HallpuMep,
rocymapctBa — ydyacTHUkM CoBera EBpomnbl 3aK/II0YMIM TAaKOI'O poaa
cornaneHue — KOHBEHIIMIO O IPU3HAHUY U UCIIOJHEHUU PEIIeHUI OT-
HOCUTEJIbHO YCTAHOBJIEHUSI ONIEKX HaJ IEeThbMU U BOCCTAHOBJICHUSI TAKOM
OIIEKH.

Poccuiickas @enepariusi, Kak y»e TOBOPUIOCH, y4acTBYeT B MUHCKOIM
KOHBEHIIMHU O MPAaBOBON MOMOIIIU U MPABOBbIX OTHOILIEHUSIX TIO TPaXKIaH-
CKUM, CEMEWHBIM U YTOJOBHBIM AesiaM 1993 r. DTOT MeXXIyHapOIHBIN aKT
conepkuT (cT. 33) cieayrome KOJUIM3MOHHBIE HOPMBI:

— IIpY YCTAHOBJICHUU WJIM OTMEHE OMEKHU U MOMNEYUTEIbCTBA ITOIICKUT

MPUMEHEHMUIO JIMYHBIM 3aKOH peOeHKa, MPU 3TOM 00s13aHHOCTD MY~
HSITh OTIEKY WJIY TTOMEeUYUTEIbCTBO OIPEAEIsIeTCS JUIYHBIM 3aKOHOM
OIEKYHA WM ITOIEeYUTEIs;

— BHYTPEHHHE MPABOOTHOIICHUS ONEKU U TONEYUTEIbCTBA PETyJ/In-
PYIOTCSI 3aKOHOM TOCYIAapCTBa, KOTOPOE IPOU3BEJIO YCTAHOBICHUE
OIIEKMU.

AHaJIOrMYHBIE MTOJIOXKEHMUS ColepKaTcs U B ¢T. 36 KuIimHeBCKOi KOH-
BEHIIMU O IIPABOBOI [IOMOIY ¥ ITPABOBBIX OTHOIIEHUSIX 10 TPAXXKIAHCKUM,
CeMEIHBIM U yroJoBHBIM aenam 2002 T.

HopMmbl, peryaupyrolie OTHOLIEHKS OIEKU 1 IONEeYUTEIbCTBA C MHO-
CTPaHHBIM 3JIEMEHTOM, COAEPKATCSI TAKXKE B HALIMOHAJIbHOM 3aKOHO/IA -
tenbeTBe Poccuiickoii @enepanun. Cratbs 1199 'K P® ucnonb3yer aHa-
JIOTUYHBIE MTePEUYMCIEHHBIM BbIIlIe KOJUIM3UMOHHBIC IPUBSI3KU, 100aBIIsS,
YTO K BHYTPEHHMM ITPaBOOTHOILIEHUSIM OIEKU (ITONEUUTEIbCTBA) B CIydae,
KOTI/Ia JINILI0, HaXOsIIIeecsl I1OJ1 ONeKOoM (MOMeYnTeIbCTBOM), UMEET MECTO
xurenancTBa B Poccniickoit Menepainn, mpuMeHsIETCS POCCUIACKOE MTPaBo,
eCJI OHO 0oJiee OJIATONMPUSITHO JISt TOTO JINLIA.
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§ 5. YcTraHoBneHue cogepaHnA N orpaHU4YeHne npumeHeHunA
HOPM NMHOCTPAHHOIoO cemenHoro npaBa

[TpobaeMbl ycTaHOBJICHUS CONEPXKaHMSI HOPM MHOCTPAHHOTO CEMEHOTO
MpaBa 3aTparuBaloOT He TOJBKO CYIbI, HO M OpraHbl 3aITCH aKTOB IpaskIaH-
CKOTO COCTOSIHUSI, OPTaHbl OIEKU 1 MONEUUTEIbCTBA U JIP.

[MpumeHeHre HOPM UHOCTPAHHOIO CEMEIHOTO ITpaBa BKJIIOYAET B ceOs
CJIeIYIOIINE aCTIEKThI:

1) MOpPSITOK YCTaHOBJIEHUSI COAEPKAHUST MHOCTPAHHOTO CEMEMHOTO

rpaBa;

2) MOPSAOK TOJIKOBAHMS M OCOOEHHOCTU ITPUMEHEHUSI MHOCTPAHHOTO

TIpaBa;
3) ormpeneneHNe HATMIWSI OCHOBAHWIA IJ1T OTKa3a B TIPUMEHEHNU HHO-
CTPaHHOI'O CEMEIHOTO IpaBa;

4) MOpsIOK MPUMEHEHMSI MAaTepPUAIbHOTO IIpaBa IIPU HEYCTAHOBIEHUM

colep:kaHus MHOCTPAaHHOTO CEMEITHOTO MpaBa.

[TprMeHeHre HOpM MHOCTPaHHOTO CEMEITHOTO TTpaBa MPOVCXOINT B CO-
OTBETCTBUM C KOJUIM3MOHHBIMU HOPMaMU, KOTOPBIE COIEPXKAT OTChLIKY
K IIpaBy OIIpeeIeHHOro rocynapcTBa, Kak Poccuiickoit Meneparuu, Tak
¥ APYTUX TOCYIapCTB.

CornacHo 11. 1 ¢T. 166 CK P® npu npumernernuu nopm unocmparuoeo ce-
MeLIH020 NPasa co0eplICanue IMux HOpM YCMAaAHABAUBAENCS 8 COOMBEMCMEUU
C UX OQPUUUANBHBIM MOAKOBAHUEM, NPAKMUKOU NPUMEHEHUS U OOKMPUHOIL
8 KOHKPemHOM UHOCMPAHHOM 20Cy0apcmee. DTO 03HAYAET, YTO MHOCTPAHHOE
MPaBo JOJIKHO MPUMEHSIThCS TaK, KaK OHO TTOHUMAETCST U IIPUMEHSIETCS
B COOTBETCTBYIOLLEM TOCYIapPCTBE.

BaxkxHoe 3HaueHue MMpU MONIydeHUY UHOOPMALIUY OTHOCUTEIbHO MHO-
CTPAHHOTO 3aKOHOJIATEeILCTBA UMEIOT MEXKIyHapOIHBIE TOTOBOPHI, OTTpe/e-
JISTFOILIME TAKOM MOPSIIOK 0OMeHa MH(bOopMaIreil, 1 KOMIIETEHTHBIC OpraHbl.
B wvactHocTu, EBponeiickast KOHBeHLIMS 00 MHGOPMAaLUU OTHOCUTETHHO
MHOCTPaHHOIo 3aKoHoaaTenbcTBa (JlonmoH, 7 uionHs 1968 r.)!, cornacHo
kotopoii JJorosapubaromirecss CTOPOHBI 00SI3YIOTCS TTPEAOCTABISATh APYT
IPYTY B COOTBETCTBUU C TTOJIOKEHUSIMU HacTosteii KonBeHmn nHdopma-
LIMI0, KACAIOLIYIOCSI CBOETO 3aKOHOAATEILCTBA U MPOLIEAYP B IPaskIaHCKOM
1 KOMMEPYECKOI cpepe, a TaKXKe UX CyaeOHON CUCTEMBI.

' Tlo IMocranonenmio Cosera Munuctpos CCCP ot 28 neka6pst 1990 . Ne 1351 CCCP
nprcoenuHumics K Hactosiieit Konsenunu. Konseniums Berynuia B cuity mist CCCP 13 mas
1991 r. (BromneTeHb MeXIyHAPOMHBIX 10TOBOPOB. 2000. No 1).
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Kaxk mpaBuiio, cyasl He o61agaloT HeOOXOAMMO MH(POPMaLIUeil OT-
HOCUTEIBHO MHOCTPAHHOT'O 3aKOHOAATEJIbCTBA, a TAKXKE MOHUMAHUS €TI0
coliepKaHusI U1 0coOeHHOCTel mpuMeHeHMs. OKa3aTh IOMOILb B YCTAHOB-
JIEHUU COIepXKaHUsI HOPM MHOCTPAHHOTO CEMEHOrO IpaBa MOTYT:

1) MunucrepctBo octuniu Poccuiickoit @enepanuu (nanee — MuH-

1oct Poccun);

2) Iopyrue KoMreTeHTHbIe opraHbl Poccuiickoit Meneparnu;

3) 3KCMEpTHI;

4) 3aMHTEepecoBaHHbIC JIUIIA.

Cratbs 2 EBporneiickoit KOHBEeHUIMU 00 MH(GOPMALIUU OTHOCUTEIBHO
MHOCTPAaHHOI'O 3aKOHOATE/IbCTBA IJIACUT, YTO Kaxast JloroBapusaloliasicst
CTOopoHa co31aeT WM Ha3HavyaeT eAMHbII OpraH IS ITOJIyYeH sl 3aIIPOCOB
00 uH(bOpPMaLIMY U IJI TPUHSATUS Mep 0 3TUM 3arpocaM. [loxydaroree
yUpexkIeHUEe MOXKET ObITh JM00 MUHUCTEPCKUM AeIapTaMeHTOM, 100
JIPYTUM TOCYIapCTBEHHBIM OPTaHOM.

Muntoct Poccuu B cootBercTBUM ¢ noar. 27 1. 7 [TonoxeHus o Mu-
HucrtepcTBe 1ocTuunn PD ocyiectsisier 0OMeH nMpaBoBoi MHGOpMaLel
C MHOCTPaHHBIMU TOCYIapCTBaMU. YUPEXKIECHUs IOCTUIIMM OKa3bIBAIOT
IOMOIIIb B YaCTHU IpeaoCcTaBlIeHus] MHGOPMAIMKM O COACPXKAHUM MpaBa
B COOTBETCTBUU C MEXIYHAPOIHBIMU JOTOBOPAMHU O IIPAaBOBOI MOMOIINU
(Hanmpumep, cT. 2 JJorosopa mexay Poccuiickoit @enepanueit u Pec-
nyonukoit Keipreizctad ot 14 ceHTs10pst 1992 r. «O npaBoBoit mOMOIIU
U TIPaBOBBIX OTHOLIEHUAX MO IPAXIAHCKUM, CEMEMHBIM U YTOJOBHBIM
JIenam»).

K npyrum kommneteHTHBIM opraHam Poccuiickoit Denepalin OTHO-
CSTCS TIPEXKJIE BCETO KOHCYJIbCKHE OPTraHbl, IEHCTBYIOIINE B COOTBETCTBUI
C KOHCYJIbCKUMM KOHBeHLMSIMU. CornacHo 11. 8 [TooXeHUsT 0 KOHCYJIb-
ckoMm yupexaeHun Poccuiickoit Denepalinn, yrBep:KIACHHOTO YKa30M
IpesunenTta P® ot 5 HostOpst 1998 1. Ne 1330, B (hyHKIIMU KOHCYIbCKUX
yUpeXaeHUi BXoIUT hopMUpOBaHKe 6AaHKOB TaHHBIX 10 3aKOHOIATEIbCTBY
TOCYIapCTB MPeObIBAHUS.

B kauyecTBe KCIEPTOB, T.€. CIELMAIUCTOB B 00JIACTM MHOCTPAHHO-
ro mpasa, MOTYT BBICTYIIATh HE TOJbKO CIIELIMAIMCThI POCCUMCKUX TOCY-
JApPCTBEHHBIX OpraHM3alnii, HO TaKKe MPEeICTAaBUTEIM MEXIYHAPOIHbIX,
MHOCTPaHHBIX, HETOCYIapCTBEHHBIX opraHu3aiuii. CoriacHo 1. 6 cT. 2
denepanbHoro 3akoHa ot 31 mas 2002 r. Ne 63-D3 «O06 agBoOKaTCKOI aes1-
TeJIBHOCTH U anBokaType B Poccuiickoit Meneparimm»’ aqBokaTbl THOCTPaH-

' C3 Pd. 1998. Ne 45. Cr. 5509.
> C3 Pd. 2002. Ne 23. Cr. 2102.
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HOTI'0O TOCYIapCTBa MOTYT OKA3bIBATh IOPUANYECKYIO IIOMOILb HA TEPPUTOPUU
Poccuiickoit @enepaniy Mo BomipocaM TpaBa JaHHOTO WHOCTPAHHOTO
rocyiapcTBa IMpH YCIOBUM PETUCTPALIMM B CIIEIIMaIbHOM PEECTpe B CO-
OTBETCTBUU ¢ NpuKkazoM MuHiocta Poccuu ot 31 utonst 2012 r. Ne 151
«O0 yTBepXIneHn AIMUHUCTPATUBHOTO PErJIaMEeHTa TTPEAOCTaABICHUS
MunucTepcTBOM 1ocTuin Poccniickoit @enepaliny TocynapcTBEHHON
YCIIyTH 10 BEIEHUIO peecTpa alBOKATOB MHOCTPAHHBIX TOCYIapCTB, OCY-
LIECTBISIIOLIMX aJBOKATCKYIO NesITeIbHOCTh Ha TeppuTopuu Poccuiickoit
®enepaunn»'. bes perucrpauuu B ykazaHHOM PeecTpe ocylecTBiaeHue
aJIBOKATCKOM JeSITeJTbHOCTH aIBOKaTaMU MHOCTPAHHBIX TOCYIapCTB Ha Tep-
putopun Poccuiickoit @eneparuu 3anpeniaercs.

DKCHepT MOXeET ObITh OIpelesieH KaK 10 MHUIIMATUBE Cyla, TaK U 10
MHUIMATUBE CTOPOH, APYTUX 3aMHTEPECOBAHHBIX JIMLI, Y4aCTBYIOLIMX B A€JI€.
Cyn, KaK MpaBWJIO, OCYIIECTBIISIET Ha3BaHHbBIE ACHCTBUS HA CTAIUU TIOJI-
TOTOBKU K CylIleOHOMY pa30upaTeIbCTBY.

B coorBercTBuUM ¢ a03. 3 11. 1 cT. 166 CK PD 3aunmepecosannvie auya
enpase npedcmasasms 00KyMeHmbl, no0meaepicoaroujue cooepiucanue Hopm
UHOCMPAHHO20 CeMeliH020 NPaea, Ha KOMopsie OHU CCbLAAMC 8 000CHO-
8aHue c8oUX MpPeboBAHULL UAU BO3DAINCEHUI, U UHBIM 00pA30M COOCICME0-
6ambv cy0y uau opeaHam 3anuci aKkmos epancoanHckKo20 COCMOHUSL U UHbIM
0peanam 6 yCmano8AeHUU COOePICAHUS HOPM UHOCIMPAHHO20 CEMEUH020
npasa. Cyn WIv NHBIE HA3BaHHbBIE OPTaHbI HE MOTYT TPeOOBATh OT JAHHBIX
JIAIL MPEJCTaBICHUS TOKYMEHTOB, TIOTBEPKAAIOIINX COAEPXKAHNE HOPM
MHOCTPAHHOIO IIpaBa, TaK KakK 3TO SBJISIETCS MX IIPABOM, a He 00si3aH-
HOCTbIO.

Ha npakTuke He Bcerma peaan3yloTcsl BhIlIIEeHa3BaHHBIE BOBMOXHO-
CTHU YCTaHOBJIEHUSI HOPM MHOCTPAHHOTO IpaBa. JIJis1 pa3pelieHus Cropon
IPY OTCYTCTBUU MH(POPMALIMU O COIEPXKAHMU HOPM MHOCTPAHHOTO IIpaBa
pOCCUIICKME Cybl, OPTAHbI 3arca U IPyTUe OpraHbl MPUMEHSIOT OHOCTO-
POHHIOIO KOJUTU3NOHHYIO TIPUBSI3KY «3aKOHA Cy/Ia», T.€. 3aKOHO/IaTeIbCTBA
Poccuiickoit @eaepayn B cooTBeTcTBUH C 1. 2 ¢T. 166 CK P®. 3akoHo-
JATEeJIbCTBOM HE OIpPEeIesIeH CPOK, M0 MCTEUEHUU KOTOPOIo B cyvyae He-
YCTaHOBJICHUSI COAEPXKAHKSI HOPM MHOCTPAHHOI'O IIpaBa MOXKHO ITPUMEHSITh
poccuiickoe 3aKOHOIATEILCTBO. DTO 00YCIIOBJIEHO B OMPEAEIEHHOM CTe-
MEeHU U TeM, UYTO NaHHBIC IeHCTBUSI TOJDKHBI COBEPIIATHCS MPEXIE BCETO
Ha CTaauu IMOATOTOBKM Jiejia K CyaeOHOMY pa30rpaTeIbCcTBY, CPOKU KOTOPO
I'TIK P® He mpeaycMOTpeHBI.

' Poccuiickast rasera. 2012. 22 asr. Ne 192.
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HpyruM ocHOBaHUEM [Jisl HEMIPUMEHEHUSI aKTOB MHOCTPAHHOTO Ce-
MEWHOTO TIpaBa SIBJISICTCS TTPOTUBOPEYNE ITUX HOPM OCHOBAaM IIpaBO-
nopsigka (nyoanaHomy nopsiaky) Poccuiickoit @enepanunu. OroBopka
0 IMyOJMYHOM TTOPSIAKE XapaKTepHa ISl O0IBIITMHCTBA CTPaH, B YaCTHOCTHU
nnst ABctpuu, bpasunuu, I'epmanun, I'peuun, Utanuu, [Mopryranuu
u ap. OroBopka o IyOoJMYHOM TMOPSIAKE XapaKTepHa U IJIsT IPYTUX HOP-
MAaTHUBHBIX MIPABOBBIX aKTOB, a TaKXKe I MEXKIYHAapOIHBIX TOTOBOPOB.
Bcrt. 1193 'K P® yka3piBaeTCsl Ha TO, YTO OTKa3 B IPUMEHEHUU HOPMBbI
MHOCTPAaHHOTIO MpaBa He MOXET OBbITh OCHOBAH TOJIbKO HA OTJIMYMU ITPaBO-
BOH, TIOJIUTUYECKOMN MJIM SKOHOMUYECKOU CUCTEMBI COOTBETCTBYIOILIETO
MHOCTPAHHOI'O TOCYIapCTBa OT IMPABOBOM, MOTUTUYECKON UJIK DKOHOMHU -
yeckoii cucrembl Poccuiickoit Deaepalinn, 4TO MOXET UMETh 3HAUEHUE
W TSI CEMEMHOIO mpana.

TepMuH «ITyOIUUHBIA TTOPSIIOK» MOHUMAaeETCs mo-pa3Homy. B 3ako-
HOIATeJbCTBE Pa3HBIX CTPAH U B POCCUICKOM 3aKOHOMATEIbCTBE, KakK
1 B MEXIYHApPOIHBIX TOTOBOPaX, MPUMEHSIIOTCSI pa3Hbie (hOPMYITUPOB-
ku. [Ton TepMUHOM «ITyOJIMYHBIN TOPSIIOK» TIOHUMAIOTCS MPEXIE BCEro
OCHOBOIIOJIaraoIre MPUHIIUITEI TTPaBOIOPsIAKA, a8 UMEHHO MOJIOKEHUS
Konctutyunuu P®, mpuHIMIIB TPakIaHCKOTO 3aKOHOAATEIbCTBA, MPE-
yemotrpeHHbie ¢T. 1 'K P®D, npuHLMITEI ceMERHOTo 3aKOHOAATEIhCTBA,
npeaycmorpeHHbie ¢T. 1 CK PD, u ap.

B Hayke mpuHSTHI 1B KOHUEMIIMY ITyOJUYHOTO MOPSIAKa: MO3UTUBHAS
¥ HeTaTHUBHas.

ABTOPOM MO3UTUBHOI KOHLEMIINM Ha3bIBAIOT (DPAHIIY3CKOTO YYEHOTO
XIX B. [Tuste. [To3uTuBHASI KOHUEIILIUS OTIPELISIET ITyOIMIHBIN MTOPSI0K
MTyTeM TIepeYrCICHUS 3aKOHOB, IIPUHIIMIIOB, KOTOPbIE TOJKHBI IIPUMEHSITHCS
HE3aBHMCHMO OT COAePKaHUSI HOPM MHOCTPAHHOTO TIpaBa.

HeraruBHasi KOHLENUMS MyOJIMYHOTO MOPSIAKA OMpeaesieHa B CT. 6
BBonHoro 3akoHa Kk ['epMaHCKOMY I'pak1aHCKOMY YJIOKEHUIO, COTJIACHO
KOTOPOIi TpaBoBasi HOpMa MHOCTPAHHOTO TOCyIapCTBa HE ITPUMEHSIETCS,
€ClIi ee MPUMEHEHNEe BeIeT K pe3yabTaTy, KOTOPBIA SIBHO HECOBMECTUM
C OCHOBHBIMM MPUHLMIIAMU TepMaHCKOTO mpaBa. [1pu aToM ompenensi-
€TCsl MTHOCTPAaHHBIN 3aKOH, KOTOPBIN HE MOXET OBbITh IPUMEHEH B CIyJyae
MPOTUBOPEUYUST HALIMOHAJIbHOMY MyOIMYHOMY MOpsaKy. Jist ceMeitHOTO
npaBa Poccuiickoit @enepaiiny xapakTepHa HeraTUBHast KOHLICTILIMSI.

OroBopka o IyOTUIYHOM TOPSIAKE MPUMEHSIETCS TIPY TPU3HAHUU U UC-
MOJHEHUU PELIEHUI MHOCTPaHHBIX CYNOB. Tak, eciiu pellieHue MHOCTPaH-
HOTO cyJia IPOTUBOPEYUT IyoIMyHOMY MopsiaKy Poccuiickoii Denepariuu,
TO OHO HE MOXKET OBITh NMTPHU3HAHO B Halleil ctpaHe. [1omoOHbIE OTOBOPKU
comepKaTcs U B MEXKIYHApOIHBIX COTIAlIeHUsIX, Harpumep B cT. V KoH-
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BEHLIMY O IPU3HAHUU Y TIPUBEICHUM B UCITOJTHEHUE MHOCTPAHHBIX apOu-
TpaxxHbIX pemenuii (Hoto-Mopk, 29 nekabpst 1958 1.)".

CornacHo cT. 24 KoHBeHIIMM O 3alllUTe JeTeil U COTPYAHUYECTBE
B 00J1aCTH MeXTOoCyIapCcTBeHHOTO ychiHOBIeHUs (["aara, 29 mas 1993 1.)
B MIPUM3HAHUU YCHIHOBJICHUS B 11000M JloroBapuBalroiieMcs TocynapcTBe
MOXET ObITh OTKa3aHO TOJBKO B TOM CJIy4yae, €CJIM YCHIHOBJICHUE SIBHO
MPOTUBOPEUYHUT €ro MyOJUYHOMY MOPSIAKY, IPUUYEeM MHTEPEChl peOeHKa
JMOKHBI OBITh YUTCHBI.

B xauecTBe mpuMepoB MPOTUBOPEYHS POCCUMCKUM MPUHIIATIAM TTy0-
JIMYHOTO TIOPSIIKA MOXKHO Ha3BaTh HOPMbI MTHOCTPAHHOTO 3aKOHOIATEILCTBA
0 HEpPaBHOMPABUM MYKUMH 1 KEHIIVH, TTOJUTaMHbIX Opakax. OJHaKO Takue
MPOTUBOPEYUMSI HE MOTYT CIY>KUTh OCHOBAaHMEM [UISl OTKa3a B IIPU3HAHUU CO-
OTBETCTBYIOIIMX ITPABOOTHOIIIEHMH, BOSHUKIIIUX B CTPpaHaX, I1e IeHCTBYIOT
IaHHble HOpMBI. Tak, OyayT mpu3HaHbl B Poccuu mpaBoBbie TTOCIEACTBUS
pacTopxXeHus Opaka, OCYIIEeCTBJICHHOTO 3a I'paHUIIeit, T0 OCHOBAHMUIO,
HE MPeaTyCMOTPEHHOMY POCCUIMCKUM 3aKOHOIATETLCTBOM.

CoaepxaHue MOHATUS «yOJUYHBINA nmopsaok Poccuiickoit Mene-
paluy» He COBIIaJaeT ¢ COAepKaHMEM HAllMOHAJIbHOIO 3aKOHOAATEIb-
crBa Poccuiickoit Menepaunu, 4T0 MOATBEPKAAETCS U CYAeOHOM MpaK-
tukoii’. Tak, BepxoBHblii Cyn P® B 1998 r. pasbscHsui: «I1ockobKy
3aKoHomaTeJbCcTBO Poccuiickoit Denepanny AOMycKaeT MpuMeHeHe
HOPM MHOCTpaHHOro rocynapctsa (cratbs 28 3akona Poccuiickoit De-
nepannu «O MeXayHapOAHOM KOMMEPUYECKOM apOUTpaxe»), HaTu4dnue
MPUHLIMITUAIBHOTO Pa3JInYKsa MEXIY POCCUIUCKMM 3aKOHOM U 3aKOHOM
JIPYTOTO rocynapcTBa caMo I0 cebe He MOXKeT ObITh OCHOBAaHUEM IS
MPUMEHEHMSI OTOBOPKU O MTyOIMYHOM Topsiake. Takoe puMeHeHre 3ToM
OTrOBOPKM O3HayaeT OTpullaHKe IpuMeHeHust B Poccuiickoit Denepaunu
MpaBa MHOCTPAHHOTO TocyaapcTBa Booo1ie. [Toa «myoIMIHbIM TOPSIKOM
Poccniickoit ®enepain» MOHUMAIOTCSI OCHOBBI OOIIECTBEHHOTO CTPOS
Poccuiickoro rocynapctsa. OroBopka o my0JruYHOM ITOPSIIKE BO3MOXHA
JIMIIb B TeX OTAEJBbHBIX CJIyYasix, KOraa MpuMeHEeHNe MHOCTPAHHOTO 3a-
KOHa MOTJIO Obl TOPOIUTH PE3yabTaT, HEAOMYCTUMBIN C TOUKM 3PEHUS
POCCHIICKOTO MPaBOCO3HAHUS» .

' Parudunmposana [pesumuymom Bepxosroro Coera CCCP 10 asrycra 1960 r. st
CCCP Bcrynua B cuiy ¢ 22 Hosiopst 1960 1. (BectHuk Boiciiero Apourpaxksoro Cyna PO.
1993. Ne 8).

* Onpexenenne Bepxororo Cyna P® or 25 cenrsiopst 1998 r. // Bionnetenns BepxoB-
Horo Cyna P®. 1999. Ne 3.

3
Tam xe.
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CEMEMHOE NPABO

B npyrom Ornpenesnennu BepxoBabiii Cyn P® npenioxi moHMMAaTh O,
«IyoIMYHbIM nopsinkoM Poccuiickoit deaepalivin», B YaCTHOCTU, OCHOBBI
npaBonopsiika Poccuiickoii @denepaliny, KOTOpbIe 3aKPEIICHbI B IIEPBYIO
ouepean B Koncrturynun P® u 3akonax Poccuiickoit ®enepaunu’'.

B 11. 1 urdopmanmonHoro nvcbma Ipesunuyma BAC P® ot 26 deBpais
2013 1. No 156 «O630p NMpakTUKKU PacCCMOTPEHUsT apOUTPaKHBIMU CyIaMu
JIeJ1 0 IPUMEHEHMY OTOBOPKU O IO IMYHOM TOPSIIKE KaK OCHOBAHUSI OTKa3a
B IIPU3HAHUY U TIPUBEICHUM B UCTIOJTHEHE MHOCTPAHHBIX CYIeOHBIX U ap-
OMTPaKHBIX PELIEHMIT» ITPeUIarajoch oI MyOIMYHbIM MTOPSIIKOM ITOHUMATh
«(byHmaMeHTaJIbHbIE TIpaBOBbIC Havasia (TPUHIIUIIBI), KOTOPbIe 00agaloT
BBICIIEH MMIIEPATUBHOCTBIO, YHUBEPCATBLHOCThIO, 0CO00I 00IIEeCTBEHHO
U yOJIMYHOM 3HAUMMOCTBIO, COCTABJISIIOT OCHOBY IOCTPOCHUSI SKOHOMMYE-
CKOI, TMMOJIUTUYECKOI, ITPaBOBOI cUCcTeMbl rocyaapcerpa. K Takum Havanam,
B YaCTHOCTH, OTHOCUTCS 3allpeT Ha COBEPLICHUE NCHCTBUI, IIPSIMO 3aIIpe-
LIEHHBIX CBEPXUMIIEpAaTUBHBIMU HOPMaMU 3aKOHOIaTeIbcTBa Poccuiickoit
®enepanuu (crathst 1192 I'paxnaHckoro konekca Poccuiickoit Denepa-
LIMM...), €CJIM STUMU ACHCTBUAMM HAHOCUTCSI YILEPO CYBEPEHUTETY UJIN 0e3-
OMACHOCTHU TOCYIapCTBa, 3aTParMBalOTCs MHTEPEChl OOJIBIINX COLMAIbHBIX
TPYIII, HAPYILAKOTCS KOHCTUTYLIMOHHbIE ITpaBa U CBOOOIbI YACTHBIX JIULI» .

ITpumeHeHMe OroBOpKU O TyOJIMUYHOM TMOPsIAKE O0YCIOBIMBAET IOCTa-
HOBKY BOIIpOCa O MPUMEHMMOM ITpaBe, MOcCJie TOro Kak B pe3yJibTaTe Aeii-
CTBUsI YKa3aHHOI OrOBOPKU ObLIO MCKIIIOYEHO MPUMEHEHKME BHIOPAHHOTO
Ha OCHOBE KOJUIM3MOHHOI HOPMbI MIHOCTPaHHOTIO MpaBa. B cooTBeTCTBUM
co cT. 167 CK P® B 3TOM Cllydae MpUMEHSIETCST 3aKOHOIATeIbCTBO Poc-
cuiickoit Menepaunn.

Jlumepamypa k an. 8

1. Bepwununa E.B. PacTopxxeHue 6paka B MEXXITyHapOIHOM YaCTHOM TIpa-
Be // 2KypHan MexXayHapomgHoro yacTHoro mpasa. 2013. No 3.

2. I'paxmaHcKkoe M TOPrOBOE MpaBoO 3apyO0eskKHBIX TOCYIapCTB: YUEOHUK.
B 2 1. / OtB. pen. npod. A.C. Komapos, npod. A.A. KoctuH, npod.
0O.H. 3umenkosa, gou. E.B. Bepmmmuuna. M.: Cratyt, 2019. T. 2.

3. MHctutyT yehiHOBIeHUs B Poccnu u ctpaHax EBporbl: cpaBHUTENIbHOE
TeopeTuko-mnpaBoBoe ucciaenopanue / JI.A. Cmonuna, S.B. 3aneceH-
ckasg. M.: FOpnutundopm, 2014.

' Onpenenenne Bepxosroro Cyma P ot 30 mast 2000 r. Ne 5-T'00-63.
? Bectruk BAC P®D. 2013. Ne 5.
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